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Education 


The United States Supreme Court held the 
Arkansas “teacher-affidavit law” unconstitutional 
(p. 965). A second school desegregation plan 
was submitted to federal court by the Dollarway 
school district of Jefferson County (p. 989). State 
voters rejected a proposed constitutional amend- 
ment authorizing school districts to close schools 
and to substitute financial aid to individual 
students (p. 1236). 


A federal court enjoined University of Georgia 
personnel from refusing to permit two Negro 
applicants to enroll for the winter quarter, 1961, 
and from future racial discrimination; held un- 
constitutional a statute requiring a cut-off of state 
funds upon a Negro’s entrance into an all-white 
institution; and enjoined enforcement of the 
statute against the university. When the two 
Negroes were later suspended, after a violent 
demonstration occurred upon their entrance, the 
court directed the suspension terminated, and 
enjoined the university personnel from causing 
them to leave because of mob action (p. 1069). 
After the Americus school board had accepted 
all other children released by the Sumter County 
school board for transfer, a federal court found 
that its rejection of applications of white chil- 
dren from Koinonia Farm (residents of which 
adhere to beliefs in communal living, non- 
violence, and Christian brotherhood) was state 
action denying equal protection; and it enjoined 
city school officials from further denying those 
children admission solely because of religious 
and social practices and beliefs (p. 994). 

Federal courts in Louisiana declared uncon- 
stitutional a number of acts of that state’s legisla- 
ture as designed to continue segregation in the 
Orleans Parish schools (pp. 1000, 1008), en- 
joined the enforcement of a school holiday which 
coincided with the date integration was ordered 
(p. 1004), and generally restrained state officials 
from interfering with court orders requiring 
desegregation (p. 1006). Among the legislation 
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invalidated are a resolution of interposition and 
its implementing act. The United States Supreme 
court denied a stay in enforcement of the in- 
junction (p. 1017). Subsequently, the federal 
court again struck down several new statutes and 
enjoined certain banks from refusing to honor 
checks drawn by the parish schools board (p. 
1023). Summaries or full texts of 36 of the 
Louisiana acts and 26 of the resolutions are re- 
produced at pages 1177-1235. 


The Fourth Circuit Court of Appeals, holding 
that the request of Greensboro, North Carolina, 
Negro children to attend an integrated school 
had been frustrated by resegregation of ' the 
school to which they had been assigned, and 
that they need not exercise the inadequate ad- 
ministrative remedy of applying for further re- 
assignment, reversed a decision not to grant 
relief (p. 1027). Holding that requiring Negro 
children to attend school in another county was 
discriminatory and not authorized by state pupil 
assignment laws and that subsequently assigning 
all of them to a newly-erected local two-room 
school building was unlawful as to high school 
students placed there with elementary students, 
a federal court ordered the Yancey County 
school board to admit the high school students 
to other high schools in the county, but allowed 
it 30 days to reconsider the elementary students’ 
transfer applications (p. 1030). 

Under a federal district court order to submit 
a desegregation plan the Chattanooga, Tennes- 
see, school board proposed to desegregate the 
first three grades of selected schools in 1962, 
and in following years to desegregate other 
schools as well as an additional grade each year 
in schools affected in 1962 (p. 1035). A federal 
court accepted the Davidson County school 
board’s grade-a-year desegregation plan, but 
ordered its acceleration to include the first four 
grades immediately so as to bring desegregation 


- to the level already reached in Nashville, which 
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the county surrounds (p. 1040). The Knox 
County school board instituted a grade-a-year 
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desegregation program effective August, 1960 
(p. 1245). 

The Fifth Circuit Court of Appeals rejected 
a plan, already approved by the district court, 
for desegregation of Dallas County, Texas, 
schools. The plan proposed three classes of 
schools, one each for Negroes, whites, and those 
desiring integration; but the court of appeals 
ordered a previously submitted grade-a-year 
proposal reinstated, although not approving it 
unless the district court finds that full desegrega- 
tion needs to be postponed (p. 1048). 

Denial by the Alexandria, Virginia, school 
board of two Negro children’s applications for 
admission to a white school was upheld by a 
federal court on a finding that one of them lived 
nearer a Negro school, and the other about the 
same distance from it and the white school (p. 
1053). Twelve Negroes were ordered admitted 
to Arlington County white schools upon a federal 
court finding that the rejection of their applica- 
tions for transfer thereto for academic reasons 
was’ discriminatorily based upon restrictions not 
applied to white children; but it refused to order 
the reassignment of eight others whose applica- 
tions were rejected for geographical reasons al- 
though they lived nearer the white schools, on 
finding that the school board had acted rea- 
sonably in considering traffic and neighborhood 
unity factors (p. 1054). Fairfax County's plan 
for grade-a-year desegregation after immediate 
desegregation of the first two grades was suc- 
cessfully challenged, the federal court finding 
no need for delaying full desegregation ten years 
when only 10 of 88 white schools were affected 
and none of the ten would be required to admit 
more than eight Negroes (p. 1056). Negroes 
ordered admitted to a Floyd County white 
school complained of segregation within the 
school, but, finding that classwork was com- 
pletely integrated, a federal court refused to 
grant relief solely because complainants were all 
assigned to the same home room, accepting the 
explanation that this practice facilitated keeping 
state records; and for the time being relief from 
a denial of physical education courses to them 
was refused, because the school was seeking 
permission to drop those courses entirely (p. 
1060). Finding that the state pupil placement 
board was routinely granting all applications of 
white children for placement in white schools 
while assigning Negroes to Negro schools, a 
federal court held that Norfolk schools were not 
required to be operated through the state board 
while that policy existed; and the Norfolk school 
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board was ordered to admit certain Negro chil- 
dren without reference to the state board. The 
Fourth Circuit Court of Appeals affirmed (p. 
1062). 


Criminal Law 


The United States Supreme Court reversed a 
Virginia supreme court of appeals judgment 
affirming the conviction of a Negro interstate 
bus passenger for “unlawfully” remaining in the 
white portion of a terminal restaurant in Rich- 
mond contrary to a statute making it a mis- 
demeanor “without authority of law” to remain 
on premises after having been forbidden to do 
so by one in charge. The court held that the 
bus company, having made terminal and res- 
taurant facilities and services available to inter- 
state passengers as a regular and integral part 
of transportation, was required by the Interstate 
Commerce Act not to discriminate through the 
private operators of the facilities performing 
such services (p. 979). 


An Alabama trial court found a white person 
and seven Negroes guilty of disorderly conduct 
for participating in an integrated meal in a 
Montgomery restaurant ordinarily patronized 
only by Negroes (p. 1102). 


Employment 


A Michigan state court held that Fair Employ- 
ment Practices Act provisions for general appeal 
to circuit court with jury trial de novo to review 
FEPC determinations are constitutional (p. 
1125). The FEPC ordered the Taylor Township 
school board to cease denying employment to 
Negro teacher applicants in violation of the Fair 
Employment Practices Act (p. 1247). The Phila- 
delphia Commission on Human Relations or- 
dered an employment agency to cease marking 
file cards to indicate an applicant’s race (p. 
1266), and a hotel to cease practicing racial 
discrimination in employing waiters (p. 1245). 


Governmental Facilities 


A federal court action under civil rights 
statutes brought by Birmingham, Alabama, 
Negro citizens to enjoin the city and others from 
denying Negroes the use of recreational facilities 
was dismissed as to the city because a city acting 
in its sovereign capacity is not a “person” subject 
to those statutes. Another complaint seeking re- 





eae a. Se 


1960] RECENT DEVELOPMENTS 959 


fief directly under the Fourteenth Amendment 
was dismissed because federal jurisdiction must 
rest on statute and cannot be based directly on 
the Constitution (p. 1142). 

The cities of Jacksonville (p. 1145) and Miami 
(p. 1150), Florida, were enjoined by a federal 
court from segregating municipally-owned rec- 
reational facilities. 

The Fifth Circuit Court of Appeals affirmed 
the dismissal of a suit to enjoin the Atlanta 
municipal court from segregating seating in the 
courtroom, holding that there was no need for 
declaratory judgment and injunction until the 
judge’s attention had been called to the seating 
and he had refused redress (p. 1136). 

The city of Charleston, South Carolina, was 
enjoined by a federal court from segregated 
operation of a municipal golf course (p. 1137). 


After a federal court had enjoined the city of 
Danville, Virginia, from refusing to allow persons 
holding cards at the Negro branch of the city 
library to use the white branch’s facilities on a 
non-discriminatory basis, the court granted a 
motion to dismiss the suit on a showing that the 


white branch was now open on such basis (p. 
1140). 


Organizations 

A federal court refused to enjoin Birmingham, 
Alabama, police officials from assigning officers 
to attend meetings of an anti-segregation Negro 
group (p. 1150). 

The Virginia supreme court of appeals upheld 
the constitutionality of a statuté prohibiting 
“running and capping,” and affirmed a decision 
that the NAACP and its counsel had violated it; 
but a statute making it unlawful for one not 
directly interested in litigation to solicit monetary 
or other assistance for court or administrative 


agency proceedings in the state was held uncon- 
stitutional as violating free speech, due process, 
and equal protection guarantees (p. 1152). 


Trial Procedure 


The conviction of a Negro after the trial judge 
refused to instruct the jury to consider his case 
“as if he were a white man” was affirmed by the 
Mississippi supreme court because it would be 
“wholly improper” to call attention to defendant’s 
race; and the state court refused (p. 1169), but 
the United States Supreme Court granted, (p. 
988) a stay of defendant’s death sentence 
pending the filing in the latter court of a 
certiorari petition. 


Voting 


Dismissal of a complaint in a federal court 
challenging an Alabama legislative act which 
redrew the city of Tuskegee’s boundaries to ex- 
clude all but four or five Negro voters, but no 
white voter, was reversed by the United States 
Supreme Court, which held that under the com- 
plaint’s allegations the legislation was solely 
concerned with depriving Negroes of their pre- 
existing municipal vote contrary to the Fifteenth 
Amendment (p. 974). A federal district court 
granted a motion of the United States Attorney 
General, under the Civil Rights Acts of 1957 and 
1960, to compel Macon County voter registrars 
to produce registration records for inspection and 
copying (p. 1107). 

A federal district court determined that Terrell 
County, Georgia, voter registrars had violated 
the Civil Rights Act of 1957 through conduct 
depriving Negroes of the right to vote without 
racial discrimination, and permanently enjoined 
future such conduct (p. 1111). 
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UNITED STATES 
- SUPREME COURT 


EDUCATION 
School Employees’ Affiliations—Arkan sas 


B. T. SHELTON, et al. v. Everett TUCKER, etc., et al. 


Max CARR, et al. v. R. A. YOUNG, et al. 
United States Supreme Court, December 12, 1960, 81 S.Ct. 247. 


SUMMARY: A Little Rock, Arkansas, Negro public school teacher and an association of - 
Arkansas Negro teachers brought a class action in federal district court against Little Rock 
public school officials and others, seeking declaratory and injunctive relief against the en- 
forcement of the state statute [3 Race Rel. L. Rep. 1049 (1958)] providing that no person 
shall be employed in an administrative or teaching capacity in any of the state’s public 
schools, colleges, and universities without first having filed with the employing authority an 
affidavit listing the names of organizations to which he has belonged, paid dues, or made 
regular contributions during the past five years. A three-judge court held the Act constitu- 
tional. Shelton v. McKinley, 4 Race Rel. L. Rep. 694 (1959). In separate class actions in 
a state chancery court, a University of Arkansas associate professor and a Little Rock Cen- 
tral High School instructor sought decrees declaring the statute unconstitutional and enjoin- 
ing its enforcement. After consolidating the proceedings, this court also held the Act con- 
stitutional, and the state supreme court affirmed on appeal. Carr v. Young, 5 Race Rel. L. 
Rep. 101 (1960). The United States Supreme Court noted probable jurisdiction on appeal 
in the federal case [4 Race Rel. L. Rep. 849 (1960)] and granted certiorari in the state 
ease [5 Race Rel. L. Rep. 345 (1960)]. The judgments were reversed, four justices dissent- 
ing. In considering the contention that the statute deprives Arkansas teachers of personal, as- 
sociational, and academic liberty rights protected by the due process clause of the Four- 
teenth Amendment, the court stated that it dealt with two basic postulates: (1) the state has 
a right to investigate the competence and fitness of its school teachers; and (2) “to compel 
a teacher to disclose his every associational tie is to impair that teacher’s right of free associa- 
tion, a right closely allied to freedom of speech and a right which, like free speech, lies at 
the foundation of a free society.” Such interference with personal freedom, the court added, 
is “conspicuously accented when the teacher serves at the absolute will of those to whom the 
disclosure must be made—those who any year can terminate the teacher’s employment with- 
out bringing charges, without notice, without a hearing, without affording an opportunity to 
explain,” as is true in Arkansas where teachers are hired on a year-to-year basis with no 
job security beyond the end of each school year. Noting that the statute leaves school boards 
free to disclose publicly the information required, and that an evidentiary basis exists for 
fearing such disclosure, the court pointed out that even without public disclosure there would 
be “constant and heavy” pressure on a teacher “to avoid any ties which might displease those 
who control his professional destiny.” It emphasized that public exposure with the possibil- 
ity of public pressures on school boards to discharge teachers belonging to unpopular or mi- 
nority organizations “would simply operate to widen and aggravate the impairment of con- 
stitutional liberty.” The statute’s “unlimited and indiscriminate sweep” and “comprehensive 
interference with associational freedom”—by requiring every teacher to reveal every social, 
professional, political, avocational, or religious tie that he has—was held to go “far beyond 
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what might be justified in the exercise of the State’s legitimate inquiry” as to teachers’ fitness 
and competency. The court declared its continued adherence to holdings that even legitimate 
and substantial governmental purposes cannot be pursued by means that “broadly stifle fun- 
damental personal liberties when the end can be more narrowly achieved.” 


Mr. Justice STEWART delivered the opinion 
of the Court. 


An Arkansas statute compels every teacher, as 
a condition of employment in a State supported 
school or college, to file annually an affidavit list- 
ing without limitation every organization to 
which he has belonged or regularly contributed 
within the preceding five years. At issue in these 
two cases is the validity of that statute under the 
Fourteenth Amendment to the Constitution. No: 
14 is an appeal from the judgment of a three- 
* judge Federal District Court upholding the 
statute's validity, 174 F.Supp. 351. No. 83 is here 
on writ of certiorari to the Supreme Court of 
Arkansas, which also held the statute constitu- 
tionally valid. 331 S.W.2d 701. 

The statute in question is Act 10 of the Second 
Extraordinary Session of the Arkansas General 
Assembly of 1958. The provisions of the Act 
are summarized in the opinion of the District 
Court as follows [174 F.Supp. 353]: 


“Act 10 provides in substance that no 
person shall be employed or elected to em- 
ployment as a superintendent, principal or 
teacher in any public school in Arkansas, 
or as an instructor, professor or teacher 
in any public institution of higher learning 
in that State until such person shall have 
submitted to the appropriate hiring author- 
ity an affidavit listing all organizations to 
which he at the time belongs and to which 
he has belonged during the past five 
years, and also listing organizations to 
which he at the time is paying regular 
dues or is making regular contributions, 
or to which within the past five years 
he has paid such dues or made such 
contributions. The Act. further provides, 
among other things that any contract 
entered into with any person who has not 
filed the prescribed affidavit shall be void; 
that no public moneys shall be paid to such 
persons as compensation for his services; 
and that any such funds so paid may be 
recovered back either from the person re- 
ceiving such funds or from the board of 
trustees or other governing body making 
the payment. The filing of a false affidavit 
is denounced as perjury, punishable by a 


fine of not less than five hundred nor more 
than one thousand dollars, and, in addition, 
the person filing the false affidavit is to lose 
his teaching license.” 174 F.Supp. 353-354." 


1. The statute is in seven sections. Section 1 provides: 


“It is hereby declared that the purpose of this act 
is to provide assistance in the administration and 
financing of the public schools of Arkansas, and 
institutions of higher learning supported wholly or 
in part by public funds, and it is hereby deter- 
mined that it will be beneficial to the public schools 
and institutions of higher learning and the State of 
Ar , if certain affidavits of membership are 
required as hereinafter provided.” 


Section 2 provides: “No superintendent, prin- 
cipal, or teacher shall be employed or elected in 
any elementary or secondary school by the district 
operating such school, and no instructor, professor, 
or other teacher shall be employed or elected in 
any institution of higher learning, or other educa- 
tional institution supported wholly or in part by 
funds, by the trustees or governing authority 
thereof, until, as a condition precedent to such em- 
ployment, such superintendent, principal, teacher, 
instructor or professor shall have filed with such 
board of trustees or governing authority an affidavit 
as to the names ae addresses of all incorporated 
and/or unincorporated associations and organiza- 
tions that such superintendent, principal, teacher, 
instructor or professor is or within the past five 
years has been a member of, or to which organiza- 
tion or association such superintendent, principal, 
teacher, instructor, professor, or other teacher is 
presently aying, or within the past five years 
paid regular dues, or to which the same is making 
or within the past five years has made regular 
contributions.” 


Section 8 sets out the form of affidavit to be 
us 


Section 4 provides: “Any contract entered into 
by any board of any school district, board of 
trustees of any institution of higher learning, or other 
educational institution supported wholly or in part 
by public funds, or by any governing authority 
thereof, with any superintendent, principal, teacher, 
instructor, professor, or other instructional per- 
sonnel, who shall not have filed the affidavit re- 
quired in Section 2 hereof prior to the employment 
or election of such person and prior to the making 
of such contracts, shall be null and void and no 
funds shall be paid under said contract to such 
superintendent, principal, teacher, instructor, pro- 
fessor, or other instructional personnel; any 
so paid under said contract to such superintendent, 
principal, teacher, instructor, professor, or other 
instructional personnel, may be recovered from the 
person receiving the same and/or from the board 
of trustees or other governing authority by suit 
filed in the circuit court of the county in which 
such contract was made, and any judgment entered 
by such court in such cause of action shall be a 
personal ent against the defendant therein 
and upon the offi bonds made by such de- 
fendants, if any such bonds be in existence.” 
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These provisions must be considered against 
the existing system of teacher employment re- 
quired by Arkansas law. Teachers there are 
hired on a year-to-year basis. They are not 
covered by a civil service system, and they have 
no job security beyond the end of each school 
year. The closest approach to tenure is a stat- 
utory provision for the automatic renewal of a 
teacher’s contract if he is not notified within 
ten days after the end of a school year that 
the contract has not been renewed. Ark.1947 
Stat.Ann. § 80—1304(b) (1960); Wabbaseka 
School District No. 7 of Jefferson County v. 
Johnson, 225 Ark. 982, 286 S.W.2d 841. 


The plaintiffs in the Federal District Court 
(appellants here) were B. T. Shelton, a teacher 
employed in the Little Rock Public School 
System, suing for himself and others similarly 
situated, together with the Arkansas Teachers 
Association and its Executive Secretary, suing 
for the benefit of members of the Association. 
Shelton had been employed in the Little Rock 
Special School District for twenty-five years. In 
the spring of 1959 he was notified that, before 
he could be employed for the 1959—1960 school 
year, he must file the affidavit required by Act 
10, listing all his organizational connections over 
the previous five years. He declined to file the 
affidavit, and his contract for the ensuing school 
year was not renewed. At the trial the evidence 
showed that he was not a member of the Com- 
munist Party or of any organization advocating 
the overthrow of the Government by force, and 
that he was a member of the National Associa- 
tion for the Advancement of Colored People. 
The court upheld Act 10, finding the informa- 
tion it required was “relevant,” and relying on 
several decisions of this Court, particularly 
Garner v. Board of Public Works of Los Angeles, 
341 U.S. 716, 71 S. Ct. 909, 95 L.Ed. 1317; 
Adler v. Board of Education, 342 U.S. 485, 72 


ection ee et oe a teacher aot ite 
vit s ilty o: rjury, punishable by a 
fine, and shall forfeit his license to teach in any 
school or other institution of learning supported 
wholly or in part by public funds. 

Section 6 is a separability provision. 

Section 7 is an emergency clause, reading in 
part as follows: 

“It is hereby determined that the decisions of 
the United States ae ape rape in the school 
segregation cases require solution of a great variety 
of local public school problems of considerable 
complexity immediately and which involve the 
health, safety and general welfare of the people 
of the State of Arkansas, and that the purpose of 
this act is to assist in the solution of these problems 
and to provide for the more efficient administration 
of public education.” 
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S.Ct. 380, 96 L.Ed. 517; Beilan v. Board of 
Higher Education, 357 U.S. 399, 78 S.Ct. 1317, 
2 L.Ed.2d 1414; and Lerner v. Casey, 357 U.S. 
468, 78 S.Ct. 1311, 2 L.Ed.2d 1423.2 


The plaintiffs in the State court proceedings 
(petitioners here) were Max Carr, an associate 
professor at the University of Arkansas, and 
Ernest T. Gephardt, a teacher at Central High 
School in Little Rock, each suing for himself 
and others similarly situated. Each refused to 
execute and file the affidavit required by Act 10. 
Carr executed an affirmation * in which he listed 
his membership in professional organizations, 
denied ever having been a member of any sub- 
versive organization, and offered to answer any 
questions which the University authorities might 
constitutionally ask touching upon his qualifica- 
tions as a teacher. Gephardt filed an affidavit 
stating that he had never belonged to a sub- 
versive organization, disclosing his membership 
in the Arkansas Education Association and the 
American Legion, and also offering to answer 
any questions which the school authorities might 
constitutionally ask touching upon his quali- 
fications as a teacher. Both were advised that 
their failure to comply with the requirements of 
Act 10 would make impossible their re-employ- 
ment as teachers for the following school year. 
The Supreme Court of Arkansas upheld the con- 
stitutionality of Act 10, on its face and as applied 
to the petitioners. 331 S.W. 2d 701. 


I. 


It is urged here, as it was unsuccessfully 
urged throughout the proceedings in both the 
Federal and State courts, that Act 10 deprives 
teachers in Arkansas of their rights to personal, 
associational, and academic liberty, protected 
by the Due Process Clause of the Fourteenth 
Amendment from invasion by state action. In 
considering this contention, we deal with two 
basic postulates. 

First. There can be no doubt of the right of a 
state to investigate the competence and fitness 
of those whom it hires to teach in its schools, 
as this Court before now has had occasion to 


2. In the same | peng the court held constitu- 


tionally invalid an Arkansas statute (Acts 1959, 
Act 115) making it unlawful for any member of the 
National Association for the Advancement of Col- 
ored People to be employed by the State of 
eee or any of its subdivisions, 174 F.Supp. 


yas z: 

8. The affirmation recited that Carr was “conscien- 
tiously opposed to taking an oath or swearing in 
any form * * *,” 
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recognize. “A teacher works in a sensitive area 
in a schoolroom. There he shapes the attitude 
of young minds towards the society in which 
they live. In this, the state has a vital concern.” 
Adler v. Board of Education, 342 U.S. 485, 493, 
72 S.Ct. 380, 385, 96 L.Ed. 517. There is “no 
requirement in the Federal Constitution that a 
teacher’s classroom conduct be the sole basis for 
determining his fitness. Fitness for teaching de- 
pends on a broad range of factors.” Beilan v. 
Board of Education, 357 U.S. 399, 406, 78 S.Ct. 
1317, 1322, 2 L.Ed.2d 14144 


This controversy is thus not of a pattern with 
such cases as N.A.A.C.P. v. Alabama, 357 U.S. 
449, 78 S.Ct. 1163, 2 L.Ed.2d 1488, and Bates v. 
Little Rock, 361 U.S. 516, 80 S.Ct. 412, 4 
L.Ed.2d 480. In those cases the Court held 
that there was no substantially relevant correla- 
tion between the governmental interest asserted 
and the state’s effort to compel disclosure of the 
membership lists involved. Here, by contrast, 
there can be no question of the relevance of a 
state’s inquiry into the fitness and competence 
of its teachers.® 

Second. It is not disputed that to compel a 
teacher to disclose his every associational tie is 
to impair that teacher's right of free association, 
a right closely allied to freedom of speech and 
a right which, like free speech, lies at the 
foundation of a free society. De Jonge v. 
Oregon, 299 U.S. 353, 364, 57 S.Ct. 255, 260, 81 
L.Ed. 278; Bates v. Little Rock, supra, 361 U‘S. 
at pages 522-523, 80 S.Ct. at pages 416-417. 
Such interference with personal freedom is con- 
spicuously accented when the teacher serves at 
the absolute will of those to whom the disclosure 
must be made—those who any year can ter- 
minate the teachers employment without 
bringing charges, without notice, without a 
hearing, without affording an opportunity to 
explain. 

The statute does not provide that the informa- 
tion it requires be kept confidential. Each 
school board is left free to deal with the in- 


4, The actual holdings in Adler and Beilan, involving 
the validity of teachers’ discharges, are not relevant 
to the present case. 

5. jolie oo, urpose of Act 10 is “to provide 

e administration and financing of 
the the pablie ot, * ® *.” The declared justification 
for the emergency clause is “to assist in the solu- 
tion” of problems raised by “the decisions of the 
United States Supreme Court in the school segrega- 
- coal See note 1. But neither the breadth 

ont erality of the declared purpose nor the 

irrelevance of the emergency provision de- 

— from the existence of an actual relevant state 
interest in the inquiry. 
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formation as it wishes.* The record contains 
evidence to indicate that fear of public dis- 
closure is neither theoretical nor groundless.* 
Even if there were no disclosure to the general 
public, the pressure upon a teacher to avoid any 
ties which might displease those who control 
his professional destiny would be constant and 
heavy. Public exposure, bringing with it the pos- 
sibility of public pressures upon school boards 
to discharge teachers who belong to unpopular 
or minority organizations, would simply operate 
to widen and aggravate the impairment of con- 
stitutional liberty. 


The vigilant protection of constitutional free- 
doms is nowhere more vital than in the com- 
munity of American schools. “By limiting the 
power of the States to interfere with freedom of 
speech and freedom of inquiry and freedom of 
association, the Fourteenth Amendment pro- 
tects all persons, no matter what their calling. 
But, in view of the nature of the teacher's rela- 
tion to the effective exercise of the rights which 
are safeguarded by the Bill of Rights and by the 
Fourteenth Amendment, inhibition of freedom 
of thought, and of action upon thought, in the 
case of teachers brings the safeguards of those 
amendments vividly into operation. Such un- 
warranted inhibition upon the free spirit of 
teachers * * * has an unmistakable tendency to 
chill that free play of the spirit which all 
teachers ought especially to cultivate and prac- 
tice; it makes for caution and timidity in their 
associations by potential teachers.” Wieman v. 
Updegraff, 344 U.S. 183, 195, 73 S.Ct. 215, 221, 
97 L.Ed. 216 (concurring opinion). “Scholarship 
cannot flourish in an atmosphere of suspicion and 
distrust. Teachers and students must always 
remain free to inquire, to study and to evaluate 
* * *” Sweezy v. New Hampshire, 354 U.S. 234, 
250, 77 S.Ct. 1203, 1212, 1 L.Ed.2d 13811. 


6. The record contains an opinion of the State At- 
torney General that “it is an administrative de- 
termination, to be made by the respective Boards, 
as to the disclosure of information contained in the 
affidavits.” The Supreme Court of Arkansas has 
held only that “the affidavits need not be opened 

to public inspection * * *.” 831 S.W.2d 

701, 704. ' (ee! asis added). 


7. In the state court proceedings a witness who was 
a member of the Capital Citizens Council testified 
that his group intended to gain access ps some of 
the Act 10 affidavits with a view to eli mpaating 
from the school system persons who support 
organizations unpopular with the group. Amo 

such organizations he named the American Civi 

Liberties Union, the Urban League, the American 


ion of University Professors, and the 
_—— Emergency Committee to Open Our 
ools. 
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II. 


The question to be decided here is not 
whether the State of Arkansas can ask certain 
of its teachers about all their organizational re- 
lationships. It is not whether the State can ask 
all of its teachers about certain of their associa- 
tional ties. It is not whether teachers can be 
asked how many organizations they belong to, 
or how much time they spend in organizational 
activity. The question is whether the State can 
ask every one of its teachers to disclose every 
single organization with which he has been as- 
sociated over a five-year period. The scope of 
the inquiry required by Act 10 is completely 
unlimited. The statute requires a teacher to re- 
veal the church to which he belongs, or to 
which he has given financial support. It re- 
quires him to disclose his political party, and 
every political organization to which he may 
have contributed over a five-year period. It re- 
quires him to list, without number, every 
conceivable kind of associational tie—social, pro- 
fessional, political, avocational, or religious. 
Many such relationships could have no possible 
bearing upon the teacher’s occupational com- 
petence or fitness. 


In a series of decisions this Court has held 
that, even though the governmental purpose be 
legitimate and substantial, that purpose cannot 
be pursued by means that broadly stifle funda- 
mental personal liberties when the end can be 
more narrowly achieved.® The breadth of legis- 
lative abridgement must be viewed in the light 
of less drastic means for achieving the same 
basic purpose.® 


In Lovell v. Griffin, 303 U.S. 444, 58 S.Ct. 
666, 82 L.Ed. 949, the Court invalidated an 
ordinance prohibiting all distribution of litera- 


8. In other areas, involving different constitutional is- 
sues, more administrative leeway has been thought 
allowable in the interest of increased efficiency in 
accomplishing a. clearly constitutional central pur- 

pose. See Purity Extract & Tonic Co. v. Lynch, 

396 U.S. 192, 83 S.Ct. 44, 57 L.Ed. 184; Jacob 
Ruppert, Inc. v. Caffe 251 US. 264, 40 S.Ct. 
141, 64 L.Ed. 260; Sc jesinger v. Wisconsin, 270 
US. 330, 241, 46 S.Ct. 260, 262, 70 L.Ed. 557 
(dissenting opinion) Queenside Hills R Realty Co. 
v. Saxl, 328 U.S. 80, 83, 66 S.Ct. 850, 851, 90 
L.Ed. 1096. But cf. Dean Milk Co. v. Madison, 
840 U.S. 349, 71 S.Ct. 295, 95 L.Ed. 829. 

9. See Freund, Competing Freedoms in American 
Constitutional Law, 18 U. of Chicago Conference 
Series 26, 32-38; Richardson, Freedom of Expres- 
oe and the Function of Courts, 65 Harv.L.Rev. 
iL, 23-24, Comment, Legislative Inquiry into 
Political Activity: First Amendment Immunity 
From Committee Interrogation, 65 Yale L.J. 1159, 
1173-1175. 
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ture at any time or place in Griffin, Georgia, 
without a license, pointing out that so broad an 
interference was unnecessary to accomplish 
legitimate municipal aims. In Schneider v. 
State, 308 U.S. 147, 60 S.Ct. 146, 150, 84 L.Ed. 
155, the Court dealt with ordinances of four 
different municipalities which either banned or 
imposed prior restraits upon the distribution of 
handbills. In holding the ordinances invalid, the 
Court noted that where legislative abridgement 
of “fundamental personal rights and liberties” 
is asserted, “the courts should be astute to ex- 
amine the effect of the challenged legislation. 
Mere legislative preferences or beliefs respecting 
matters of public convenience may well support 
regulation directed at other personal activities, 
but be insufficient to justify such as diminishes 
the exercise of rights so vital to the maintenance 
of democratic institutions.” 308 U.S. at page 161, 
60 S.Ct. at page 151. In Cantwell v. Con- 
necticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 
1213, the Court said that “conduct remains sub- 
ject to regulation for the protection of society,” 
but pointed out that in each case “the power to 
regulate must be so exercised as not, in at- 
taining a permissible end, unduly to infringe 
the protected freedom.” 310 U.S. at page 304, 
60 S.Ct. at page 903. Illustrations of the same 
constitutional principle are to be found in many 
other decisions of the Court, among them, 
Martin v. Struthers, 319 U.S. 141, 63 S.Ct. 862, 
87 L.Ed. 1313; Saia v. New York, 334 U.S. 558, 
68 S.Ct. 1148, 92 L.Ed. 1574; and Kunz v. New 
York, 340 U.S. 290, 71 S.Ct. 312, 95 L.Ed. 280. 

As recently as last Term we held invalid an 
ordinance prohibiting the distribution of hand- 
bills because the breadth of its application went 
far beyond what was necessary to achieve a 
legitimate governmental purpose. Talley v. 
California, 362 U.S. 60, 80 S.Ct. 536, 4 L.Ed. 
2d 559. In that case the Court noted that it 
had been “urged that this ordinance is aimed at 
providing a way to identify those responsible 
for fraud, false advertising and libel. Yet the 
ordinance is in no manner so limited * * *. 
Therefore we do not pass on the validity of an 
ordinance limited to prevent these or any other 
supposed evils. This ordinance simply bars all 
handbills under all circumstances anywhere that 
do not have the names and addresses printed on 


‘them in the place the ordinance requires.” 362 


U.S. at page 64, 80 S.Ct. at page 538. 

The unlimited and indiscriminate sweep of 
the statute now before us brings it within the 
ban of our prior cases. The statute’s comprehen- 
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sive interference with associational freedom 
goes far beyond what might be justified in the 
exercise of the State’s legitimate inquiry into 
the fitness and competency of its teachers. The 
judgments in both cases must be reversed. 

It is so ordered. 


Judgments reversed. 


Dissent 
Mr. Justice FRANKFURTER, dissenting. 


As one who has strong views against crude 
intrusions by the state into the atmosphere of 
creative freedom in which alone the spirit and 
mind of a teacher can fruitfully function, I may 
find displeasure with the Arkansas legislation 
now under review. But in maintaining the dis- 
tinction between private views and constitu- 
tional restrictions, I am constrained to find that 
it does not exceed the permissible range of state 
action limited by the Fourteenth Amendment. 
By way of emphasis I therefore add a few words 
to the dissent of Mr. Justice HARLAN, in which 
I concur. 


It is essential, at the outset, to establish what 
is not involved in this litigation: 


(1) As the Court recognizes, this is not a 
case where, as in N.A.A.C.P. v. Alabama, 357 
US. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488, and 
Bates v. Little Rock, 361 U.S. 516, 80 S.Ct. 412, 
4 L.Ed.2d 480, a State, asserting the power to 
compel disclosure of organizational affiliations, 
can show no rational relation between dis- 
closure and a governmental interest justifying it. 
Those cases are relevant here only because of 
their recognition that an interest in privacy, in 
nondisclosure, may under appropriate circum- 
stances claim constitutional protection. The 
question here is whether that interest is over- 
borne by a countervailing public interest. To 
this concrete, limited question—whether the 
State’s interest in knowing the nature of the 
organizational activities of teachers employed 
by it or by institutions which it supports, as a 
basis for appraising the fitness of those teachers 
for the positions which they hold, outweighs the 
interest recognized in N.A.A.C.P. and Bates— 
those earlier decisions themselves give no 
answer. 


(2) The Court’s holding that the Arkansas 
statute is unconstitutional does not, apparently, 
rest upon the threat that the information which 
it requires of teachers will be revealed to the 
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public. In view of the opinion of the Supreme 
Court of Arkansas, decision here could not, I 
believe, turn on a claim that the teachers’ 
affidavits will not remain confidential. That 
court has expressly said that “inasmuch as the 
validity of the act depends upon its being con- 
strued as a bona fide legislative effort to provide 
school boards with needed information, it neces- 
sarily follows that the affidavits need not be 
opened to public inspection, for the permissible 
purpose of the statute is to enlighten the school 
board alone.” 331 S.W.2d 701, 704. If the validity 
of the statute depended on this matter, the 
pronouncement of the State’s highest judicial 
organ would have to be read as establishing— 
the earlier view of the State Attorney General 
notwithstanding—that the statute does not au- 
thorize the making public of the affidavits. Even 
were the Arkansas court's language far more 
ambiguous than it is, it would be our duty so 
to understand its opinion, in accordance with 
the principle that “so far as statutes fairly may 
be construed in such a way as to avoid doubtful 
constitutional questions they should be so con- 
strued.” Fox v. Washington, 236 U.S. 273, 277, 
35 S.Ct. 383, 384, 59 L.Ed. 573. 

(3) This is not a case in which Lovell v. 
Griffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949; 
Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 
900, 84 L.Ed. 1213; Saia v. New York, 334 U.S. 


. 558, 68 S.Ct. 1148, 92 L.Ed. 1574; and Kunz v. 


New York, 340 U.S. 290, 71 S.Ct. 312, 95 L.Ed. 
280, call for condemnation of the “breadth” of 
the statute. Those. decisions struck down 
licensing laws which vested in administrative 
officials a power of censorship over communica- 
tions not confined within standards designed to 
curb the dangers of arbitrary or discriminatory 
official action. The “breadth” with which the 
cases were concerned was the breadth of un- 
restricted discretion left to a censor, which per- 
mitted him to make his own subjective opinions 
the practically unreviewable measure of per- 
missible speech.! Nor is this a case of the nature 


1. See also Hague v. C. I. 807 U.S. 496, 59 S.Ct. 
954, 83 L.Ed. 1423; Bat v. State, 808 U.S. 
147, 60 S.Ct. 146, 84 L.Ed. 155 (the Irvington 
ordinance); Largent v. Texas, 818 U.S. 418, 68 
S.Ct. 667, 87 L.Ed. 878; Jones v. Opelika, 319 
U.S. 103, 63 S.Ct. 890, 87 L.Ed. 1290, vacating 
316 US. 584, 62 S.Ct. 1231, 86 L.Ed. 1691 (the 
Opelika ordinance); Niemotko v. M land, 340 


ary! 

U.S. 268, 71 S.Ct. 325, 328, 95 L.Ed. 267, «) 
Joven, Burstyn, Inc., v. Wilson, 343 U.S. 495, 7 
S.Ct. 777, 96 L.Ed. 1098; Gelling v. Texas, ‘948 
U.S. 960, 72 S.Ct. 1002, $6 L.Ed. 1359; Superior 
Films, Inc., Vv. Department of Education, 846 U.S. 
587, 74 S.Ct. 286, 98 L.Ed. 329; Staub v. Baxley, 
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of Thornhill v. Alabama, 310 U.S. 88, 60 S.Ct. 
736, 84 L.Ed. 1093, and Herndon v. Lowry, 301 
U.S. 242, 57 S.Ct. 732, 81 L.Ed. 10662 involving 
penal statutes which the Court found imper- 
missibly “broad” in quite another sense. Pro- 
hibiting, indiscriminately, activity within and 
without the sphere of the Fourteenth Amend- 
ment’s protection of free expression, those 
statutes had the double vice of deterring the 
exercise of constitutional freedoms by making 
the uncertain line of the Amendment’s appli- 
cation determinative of criminality and of pre- 
scribing indefinite standards of guilt, thereby 
allowing the potential vagaries and prejudices 
of juries, effectively insulated against control by 
reviewing courts, the power to intrude upon the 
protected sphere. The statute challenged in the 
present cases involves neither administrative 
discretion to censor nor vague, overreaching 
tests of criminal responsibility. 


Where state assertions of authority are 
attacked as impermissibly restrictive upon 
thought, expression, or association, the existence 
vel non of other possible less restrictive means 
of achieving the object which the State seeks is, 
of course, a constitutionally relevant considera- 
tion. This is not because some novel, particular 
rule of law obtains in cases of this kind. When- 
ever the reasonableness and fairness of a 
measure are at issue—as they are in every case 
in which this Court must apply the standards 
of reason and fairness, with the appropriate 
scope to be given those concepts, in enforcing 
the Due Process Clause of the Fourteenth 
Amendment as a limitation upon state action— 
the availability or unavailability of alternative 
methods of proceeding is germane. Thus, a 
State may not prohibit the distribution of litera- 
ture on its cities’ streets as a means of pre- 
venting littering, when the same end might be 
achieved with only slightly greater inconven- 
ience by applying the sanctions of the penal law 
not to the pamphleteer who distributes the 
paper but to the recipient who crumples it and 
throws it away. Hague v. C.1.0., 307 U.S. 496, 
59 S.Ct. 954, 83 L.Ed. 1423; Schneider v. State, 
308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155; Jamison 


855 U.S. $18, 78 S.Ct. 277, 2 L.Ed.2d 302; cf. 
Marsh v. Alabama, 326 U.S. 501, 66 S.Ct. 276, 
90 L.Ed. 265; Tucker v. Texas, 336 US. 517, 66 
S.Ct. 274, 90 L.Ed. 274. The common-law count 
in the Cantwell case involved considerations similar 
to those which were determinative of the decisious 
cited in text and note, at note 2, infra. 

2. See also Stromberg v. California, 2838 U.S. 359, 
51 S.Ct. 582, 75 Lid. 1117; Winters v. New York, 
838 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840. 
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v. Texas, 318 U.S. 413, 63 S.Ct. 669, 87 L.Ed. 
869. Nor may a State protect its population from 
the dangers and incitements of salacious books 
by restricting the reading matter of adults to 
that which would be harmless to the susceptible 
mind of a child. Butler v. Michigan, 352 U.S. 
380, 77 S.Ct. 524, 1 L.Ed.2d 412. And see 
DeJonge v. Oregon, 299 U.S. 353, 57 S.Ct. 255, 
81 L.Ed. 278; Talley v. California, 362 U.S. 60, 
80 S.Ct. 536, 4 L.Ed.2d 559.* But the considera- 
tion of feasible alternative modes of regulation 
in these cases did not imply that the Court 
might substitute its own choice among alterna- 
tives for that of a state legislature, or that the 
States were to be restricted to the “narrowest” 
workable means of accomplishing an end. See 
Prince v. Massachusetts, 321 U.S. 158, 169-170, 
64 S.Ct. 438, 443-444, 88 L.Ed. 645. Considera- 
tion of alternatives may focus the precise ex- 
ercise of state legislative authority which is 
tested in this Court by the standard of reason- 
ableness, but it does not alter or displace that 
standard. The issue remains whether, in light 
of the particular kind of restriction upon in- 
dividual liberty which a regulation entails, it is 
reasonable for a legislature to choose that form 
of regulation rather than others less restrictive. 
To that determination, the range of judgment 
easily open to a legislature in considering the 
relative degrees of efficiency of alternative 
means in achieving the end it seeks is pertinent. 

In the present case the Court strikes down an 
Arkansas statute requiring that teachers disclose 
to school officials all of their organizational rela- 
tionships, on the ground that “many such rela- 
tionships could have no possible bearing upon 
the teacher’s occupational competence or fit- 
ness.” Granted that a given teacher’s member- 
ship in the First Street Congregation is, standing 
alone, of little relevance to what may rightly be 
expected of a teacher, is that membership 
equally irrelevant when it is discovered that the 
teacher is in fact a member of the First Street 


Congregation and the Second Street Congrega- 


8. Language characterizing state statutes as overly 
broad has sometimes been found in opinions where 
it was unnecessary to the result, and merely meant 

' to express the idea that whatever state interest was 
there asserted as underlying a ation was in- 
sufficient to justify the regulation’s application to 
parti circumstances fairly within the Four- 
teenth Amendment’s protection. Compare Thomas 
v. Collins, 323 U.S. B16, 65 S.Ct. 315, f 89 L.Ed. 
430, with Fiske v. Kansas, 274 U.S. $80, 47 S.Ct. 
655, 71 L.Ed. 1108. Compare Martin v. ‘enahuie 
319 U.S. 141, 63 S.Ct. 862, 87 L.Ed. 1818, with 
Breard v. Alexandria, 341 U.S. 622, 71 S:. Ct. 920, 
95 L.Ed. 1238. 
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tion and the Third Street Congregation and the 
4-H Club and the 3-H Club and half a dozen 
other groups? Presumably, a teacher may have 
so many divers associations, so many divers com- 
mitments, that they consume his time and 
energy and interest at the expense of his work 
or even of his professional dedication. Unlike 
wholly individual interests, organizational con- 
nections—because they involve obligations un- 
dertaken with relation to other persons—may 
become inescapably demanding and distracting. 
Surely, a school board is entitled to inquire 
whether any of its teachers has placed himself, 
or is placing himself, in a condition where his 
work may suffer. Of course, the State might ask: 
“To how many organizations do you belong?” 
or “How much time do you expend at organiza- 
tional activity?” But the answer to such ques- 
tions could reasonably be regarded by a state 
legislature as insufficient, both because the 
veracity of the answer is more difficult to test, 
in cases where doubts as to veracity may arise, 
than in the case of the answers required by the 
Arkansas statute, and because an estimate of 
time presently spent in organizational activity 
reveals nothing as to the quality and nature of 
that activity, upon the basis of which, neces- 
sarily, judgment or prophesy of the extent of 
future involvement must be based. A teacher’s 
answers to the questions which Arkansas asks, 
moreover, may serve the purpose of making 
known to school authorities persons who come 
into contact with the teacher in all of the phases 
of his activity in the community, and who can 
be questioned, if need be, concerning the 
teacher’s conduct in matters which this Court 
can certainly not now say are lacking in any 
pertinence to professional fitness. It is difficult 
to understand how these particular ends could 
be achieved by asking “certain of [the State’s] 
teachers about all their organizational relation- 
ships,” or “all of its teachers about certain of 
their associational ties,” or all of its teachers 
how many associations currently involve them, 
or during how many hours; and difficult, there- 
fore, to appreciate why the Court deems unrea- 
sonable and forbids what Arkansas does ask. 
If I dissent from the Court’s disposition in 
these cases, it is not that I put a low value on 
academic freedom. See Wieman v. Updegraff, 
344 U.S. 183, 194, 73 S.Ct. 215, 220, 97 L.Ed. 216 
(concurring opinion): Sweezy v. New Hamp- 
shire, 354 U.S. 234, 255, 77 S.Ct. 1203, 1214, 1 
L.Ed.2d 1311 (concurring opinion). It is be- 
cause that very freedom, in its most creative 
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reaches, is dependent in no small part upon the 
careful and discriminating selection of teachers. 
This process of selection is an intricate affair, 
a matter of fine judgment, and if it is to be in- 
formed, it must be based upon a comprehensive 
range of information. I am unable to say, on 
the face of this statute, that Arkansas could not 
reasonably find that the information which the 
statute requires—and which may not be other- 
wise acquired than by asking the question 
which it asks—is germane to that selection. Nor, 
on this record, can I attribute to the State a 
purpose to employ the enactment as a device 
for the accomplishment of what is constitu- 
tionally forbidden. Of course, if the information 
gathered by the required affidavits is used to 
further a scheme of terminating the employ- 
ment of teachers solely because of their mem- 
bership in unpopular organizations, that use will 
run afoul of the Fourteenth Amendment. It 
will be time enough, if such use is made, to 
hold the application of the statute unconstitu- 
tional. See Yick Wo v. Hopkins, 118 U.S. 356, 
6 S.Ct. 1064,30 L.Ed. 220. Because I do not find 
that the disclosure of teachers’ associations to 
their school boards is, without more, such a 
restriction upon their liberty, or upon that of 
the community, as to overbalance the State’s 
interest in asking the question, I would affirm 
the judgments below. 


I am authorized to say that Mr. Justice 
CLARK, Mr. Justice HARLAN and Mr. Justice 
WHITTAKER agree with this opinion. 


Dissent 


Mr. Justice HARLAN, whom Mr. Justice 
FRANKFURTER, Mr. Justice CLARK and Mr. 
Justice WHITTAKER join, dissenting. 


Of course this decision has a natural tendency 
to enlist support, involving as it does an unusual 
statute that touches constitutional rights whose 
protection in the context of the racial ‘situation 
in various parts of the country demands the 
unremitting vigilance of the courts. Yet that 
very circumstance also serves to remind of the 
restraints that attend constitutional adjudica- 
tion. It must be emphasized that’ neither of 
these cases actually presents an isstie of racial 
discrimination. The statute on its face applies 
to all Arkansas teachers irrespective of race; and 
there is no showing that it has been discrimina- 
torily administered, ¥ ~ 
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The issue is whether, consistently with the 
Fourteenth Amendment, a State may require 
teachers in its public schools or colleges to dis- 
close, as a condition precedent to their initial or 
continued employment, all organizations to 
which they have belonged, paid dues, or con- 
tributed within the past five years. Since I 
believe that such a requirement cannot be said 
to transgress the constitutional limits of a State’s 
conceded authority to determine the qualifica- 
tions of those serving it as teachers, I am bound 
to consider that Arkansas had the right to pass 
the statute in question, and therefore conceive 
it my duty to dissent. 

The legal framework in which the issue must 
be judged is clear. The rights of free speech 
and association embodied in the “liberty” as- 
sured against state action by the Fourteenth 
Amendment (see DeJonge v. Oregon, 299 U.S. 
353, 364, 57 S.Ct. 255, 260, 81 L.Ed. 278; Gitlow 
v. New York, 268 U.S. 652, 672, 45 S.Ct. 625, 
632, 69 L.Ed. 1138, dissenting opinion of 
Holmes, J.) is not absolute. Near v. Minnesota, 
283 U.S. 697, 708, 51 S.Ct. 625, 628, 75 L.Ed. 
1357; Whitney v. California, 274 U.S. 357, 373, 
47 S.Ct. 641, 647, 71 L.Ed. 1095 (concurring 
opinion of Brandeis, J.). Where official action is 
claimed to invade these rights, the controlling 
inquiry is whether such action is justifiable on 
the basis of a superior governmental interest to 
which such individual rights must yield. When 
the action complained of pertains to the realm 
of investigation, our inquiry has a double as- 
pect: first, whether the investigation relates to 
a legitimate governmental purpose; second, 
whether, judged in the light of that purpose, 
the questioned action has substantial relevance 
thereto. See Barenblatt v. United States, 360 
U.S. 109, 79 S.Ct. 1081, 3 L.Ed.2d 1115; Uphaus 
v. Wyman, 360 U.S. 72, 79 S.Ct. 1040, 3 L.Ed.2d 
1090. 


In the two cases at hand, I think both factors 
are satisfied. It is surely indisputable that a 
State has the right to choose its teachers on the 
basis of fitness. And I think it equally clear, 
as the Court appears to recognize, that informa- 
tion about a teacher’s associations may be useful 
to school authorities in determining the moral, 
professional, and social qualifications of the 
teacher, as well as in determining the type of 
service for which he will be best suited in the 
educational system. See Adler v. Board of 
Education, 342 U.S. 485, 72 S.Ct. 380, 96 L.Ed. 
517; Beilan v. Board of Higher Education, 357 
U.S. 399, 78 S.Ct. 1317, 2 L.Ed.2d 1414; see also 
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Slochower v. Board of Higher Education, 350 
U.S. 551, 76 S.Ct. 637, 100 L.Ed. 692, Further- 
more, I take the Court to acknowledge that, 
agreeably to our previous decisions, the State 
may enquire into associations to the extent that 
the resulting information may be in aid of that 
legitimate purpose. These cases therefore do 
not present a situation such as we had in 
N.A.A.C.P. v. Alabama, 357 U.S. 449, 78 
S.Ct. 1163, 2 L.Ed.2d 1488, and Bates v. Little 
Rock, 361 U.S. 516, 80 S.Ct. 412, 4 L.Ed.2d 
480, where the required disclosure bears no 
substantial relevance to a legitimate state in- 
terest. 


Despite these considerations this statute 1s 
stricken down because, in the Court’s view, 
it is too broad, because it asks more than may 
be necessary to effectuate the State’s legitimate 
interest. Such a statute, it is said, cannot justify 
the inhibition on freedom of association which 
so blanket an inquiry may entail. Cf. N.A.A.C.P. 
v. Alabama, supra; Bates v. Little Rock, supra. 

I am unable to subscribe to this view because 
I believe it impossible to determine a priori the 
place where the line should be drawn between 
what would be permissible inquiry and over- 
broad inquiry in a situation like this. Certainly 
the Court does not point that place out. There 
can be little doubt that much of the associa- 
tional information called for by the statute will 
be of little or no use whatever to the school 
authorities, but I do not understand how those 
authorities can be expected to fix in advance 
the terms of their enquiry so that it will yield 
only relevant information. 


I do not mean to say that alternatives such 
as an enquiry limited to the names of organiza- 
tions of whose character the State is presently 
aware, or to a class of organizations defined by 
their purposes, would not be more consonant 
with a decent respect for the privacy of the 
teacher, nor that such alternatives would be 
utterly unworkable. I do see, however, that 
these alternatives suffer from deficiencies so 
obvious where a State is bent upon discovering 
everything which would be relevant to its 
proper purposes, that I cannot say that it must, 
as a matter of constitutional compulsion, adopt 
some such means instead of those which have 


been chosen here. 


Finally, I need hardly say that if it turns out 
that this statute is abused, either by an un- 
warranted publicizing of the required associa- 
tional disclosures or otherwise, we would have 
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a different kind of case than those presently be- _—_ of the statute on its face, and I am unable to 
fore us. See Lassiter v. Northampton Elections agree that in this posture of things the enact- 
Board, 360 U.S. 45, 53-54, 79 S.Ct. 985, 991, 3. ment can be said to be unconstitutional. 
L.Ed.2d 1072. All that is now here is the validity I would affirm in both cases. 





MUNICIPALITIES 
Boundaries—Alabama 


C. G. GOMILLION, et al., Petitioners, v. Phil M. LIGHTFOOT, as Mayor of the City of 
Tuskegee, et al. 


United States Supreme Court, November 14, 1960, 81 S.Ct. 125. 


SUMMARY: Twelve Negroes brought a class action in federal district court against officials 
of the city of Tuskegee and of Macon County, Alabama, challenging a 1957 legislative Act 
which redrew the city’s boundaries so as to exclude all but four or five qualified Negro 
voters, but no qualified white voter [2 Race Rel. L. Rep. 856 (1957) |. It was charged that 
the statute’s purpose and effect was to deny plaintiffs the right to vote in city elections and 
to participate generally in city affairs, and to deprive them of police protection, street im- 
provements, and other rights of municipal citizenship, Plaintiffs requested a declaration 
that the Act as applied to them violated the due process and equal protection clauses of the 
Fourteenth Amendment, and the Fifteenth Amendment, and prayed for injunctions against 
the enforcement of the Act as to them and their class, The court, however, sustained defend- 
ants’ motion to dismiss the complaint for failure to state a claim upon which relief could 
be granted, and for lack of jurisdiction. 3 Race Rel. L. Rep. 1220 (1958). On appeal, the 
Court of Appeals for the Fifth Circuit affirmed, one judge dissenting. The majority, sup- 
porting the principle relied on by the district court, cited authority to the effect that “the 
power of increase and diminution of municipal territory is plenary, inherent and discre- 
tionary in the legislature, and, when duly exercised, cannot be revised by the courts.” This 
was held not to be restricted even when the effect of its exercise is to remove involuntarily 
persons from corporate membership and to cause them to lose incidental benefits, privileges 
and immunities. Further, it was declared that in considering such statutes, courts are to 
refrain from inquiring into legislative motive and are not to be influenced by the opinions 
of legislators. The “universally recognized sovereign power” of a state legislature to enact 
a statute of this nature, reserved by the Tenth Amendment, is not to be restricted by pro- 
hibiting its exercise, the court added, although as an incidence of it, Negroes are purposely 
excluded from a city and from participation in its affairs, for where racial or class discrim- 
ination does not appear on the face of the statute, the Fourteenth and Fifteenth Amend- 
ments are not violated. 4 Race Rel. L. Rep. 993 (1959). On further appeal, the United 
States Supreme Court reversed, and ordered the trial court to consider the truthfulness of 
the allegations in plaintiff’s original suit. If true, the Supreme Court said, they “would 
abundantly establish that [the act] was not an ordinary geographic redistricting measure even 
within familiar abuses of gerrymandering. [Rather] ... the conclusion would be irresist- 
ible . . . that the legislation is solely concerned with segregating white and colored voters 
by fencing Negro citizens out of town so as to deprive them of their pre-existing municipal 
vote.” There is no barrier to striking down such a statute, the court said, reasserting that 
“The [Fifteenth] Amendment nullifies sophisticated as well as simple-minded modes of 
discrimination.” Finally, it was declared that the reservation of power to the states by the 
Tenth Amendment “is not carried over when state power is used as an instrument for cir- 
cumventing a federally protected right.” 


Mr. Justice FRANKFURTER delivered the opinion of the Court. 
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This litigation challenges the validity, under 
the United States Constitution, of Local Act 
No. 140, passed by the Legislature of Alabama 
in 1957, redefining the boundaries of the City 
of Tuskegee. Petitioners, Negro citizens of Ala- 
bama who were, at the time of this redistricting 
measure, residents of the City of Tuskegee, 
brought an action in the United States District 
Court for the Middle District of Alabama for a 
declaratory judgment that Act 140 is unconstitu- 
tional, and for an injunction to restrain the 
Mayor and officers of Tuskegee and the officials 
of Macon County, Alabama, from enforcing the 
Act against them and other Negroes similarly 
situated. Petitioners’ claim is that enforcement 
of the statute, which alters the shape of Tuske- 
gee from a square to an uncouth twenty-eight- 
sided figure, will constitute a discrimination 
against them in violation of the Due Process and 
Equal Protection Clauses of the Fourteenth 
Amendment to the Constitution and will deny 
them the right to vote in defiance of the 
Fifteenth Amendment. 

The respondents moved for dismissal of the 
action for failure to state a claim upon which 
relief could be granted and for lack of juris- 
diction of the District Court. The court granted 
the motion, stating, “This Court has no control 
over, no supervision over, and no power to 
change any boundaries of municipal corpora- 
tions fixed by a duly convened and elected 
legislative body, acting for the people in the 


State of Alabama.” 167 F.Supp. 405, 410. On . 


appeal, the Court of Appeals for the Fifth Cir- 
cuit, affirmed the judgment, one judge dissent- 
ing. 270 F.2d 594. We brought the case here 
since serious questions were raised concerning 
the power of a State over its municipalities in 
relation to the Fourteenth and Fifteenth Amend- 
ments. 362 U.S. 916, 80 S.Ct. 669, 4 L.Ed.2d 737. 

At this stage of the litigation we are not con- 
cerned with the truth of the allegations, that is, 
the ability of petitioners to sustain their allega- 
tions by proof. The sole question is whether 
the allegations entitle them to make good on 
their claim that they are being denied rights 
under the United States Constitution. The com- 
plaint, charging that Act 140 is a device to disen- 
franchise Negro citizens, alleges the following 
facts: Prior to Act 140 the City of Tuskegee was 
square in shape; the Act transformed it into a 
strangely irregular twenty-eight-sided figure as 
indicated in the diagram appended to this 
opinion. The essential inevitable effect of this 
redefinition of Tuskegee’s boundaries is to re- 
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move from the city all save only four or five of 
its 400 Negro voters while not removing a single 
white voter or resident. The result of the Act 
is to deprive the Negro petitioners discrimina- 
torily of the benefits of residence in Tuskegee, 
including inter alia, the right to vote in muni- 
cipal elections. 


These allegations, if proven, would abundantly 
establish that Act 140 was not an ordinary 
geographic redistricting measure even within 
familiar abuses of gerrymandering. If these 
allegations upon a trial remained uncontradicted 
or unqualified, the conclusion would be irresisti- 
ble, tantamount for all practical purposes to a 
mathematical demonstration, that the legislation 
is solely concerned with segregating white and 
colored voters by fencing Negro citizens out 
of town so as to deprive them of their pre-exist- 
ing municipal vote. 

It is difficult to appreciate what stands in the 
way of adjudging a statute having this inevitable 
effect invalid in light of the principles by which 
this Court must judge, and uniformly has 
judged, statutes that, howsoever speciously de- 
fined, obviously discriminate against colored 
citizens. “The [Fifteenth] Amendment nullifies 
sophisticated as well as simple-minded modes 
of discrimination.” Lane v. Wilson, 307 U.S. 268, 
275, 59 S.Ct. 872, 876, 83 L.Ed. 1281. 


The complaint amply alleges a claim of racial 
discrimination. Against this claim the respond- 
ents have never suggested, either in their brief 
or in oral argument, any countervailing muni- 
cipal function which Act 140 is designed to serve. 
The respondents invoke generalities expressing 
the State’s unrestricted power—unlimited, that 
is, by the United States Constitution—to estab- 
lish, destroy, or reorganize by contraction or ex- 
pansion its political subdivisions, to wit, cities, 
counties, and other local units. We freely recog- 
nize the breadth and importance of this aspect 
of the State’s political power. To exalt this power 
into an absolute is to misconceive the reach and 
rule of this Court’s decisions in the leading case 
of Hunter v. City of Pittsburgh, 207 U.S. 161, 
28 S.Ct. 40, 52 L.Ed. 151, and related cases relied 
upon by respondents. 

The Hunter case involved a claim by citizens 
of Allegheny, Pennsylvania, that the General 
Assembly of that State could not direct a con- 
solidation of their city and Pittsburgh over the 
objection of a majority of the Allegheny voters. 
It was alleged that while Allegheny already had 
made numerous civic improvements, Pittsburgh 
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was only then planning to undertake such im- 
provements, and that the annexation would 
therefore greatly increase the tax burden on 
Allegheny residents. All that the case held was 
(1) that there is no implied contract between 
a city and its residents that their taxes will be 
spent solely for the benefit of that city, and (2) 
that a citizen of one municipality is not deprived 
of property without due process of law by being 
subjected to increased tax burdens as a result 
of the consolidation of his city with another. 
Related cases, upon which the respondents also 
rely, such as City of Trenton v. State of New 
Jersey, 262 U.S. 182, 43 S.Ct. 534, 67 L.Ed. 937; 
City of Pawhuska v. Pawhuska Oil & Gas Co., 
250 U.S. 394, 39 S.Ct. 526, 63 L.Ed. 1054, and 
Laramie County Com’rs v. Albany County 
Com’rs, 92 U.S. 307, 23 L.Ed. 552, are far off 
the mark. They are authority only for the princi- 
ple that no constitutionally protected contractual 
obligation arises between a State and its sub- 
ordinate governmental entities solely as a result 
of their relationship. 


In short, the cases that have come before this 
Court regarding legislation by States dealing 
with their political sub-divisions fall into two 
classes: (1) those in which it is claimed that the 
State, by virtue of the prohibition against im- 
pairment of the obligation of contract (Art. I, § 
10) and of the Due Process Clause of the Four- 
teenth Amendment, is without power to ex- 
tinguish, or alter the boundaries of, an existing 


municipality; and (2) in which it is claimed - 


that the State has no power to change the 
identity of a municipality whereby citizens of a 
pre-existing municipality suffer serious economic 
disadvantage. 


Neither of these claims is supported by such 
a specific limitation upon State power as con- 
fines the States under the Fifteenth Amendment. 
As to the first category, it is obvious that the 
creation of municipalities—clearly a_ political 
act—does not come within the conception of a 
contract under the Dartmouth College case. 4 
Wheat. 518, 4 L.Ed. 629. As to the second, if one 
principle clearly emerges from the numerous 
decisions of this Court dealing with taxation it 
is that the Due Process Clause affords no im- 
munity against mere inequalities in tax burdens, 
nor does it afford protection against their in- 
crease as an indirect consequence of a State's 
exercise of its political powers. 

Particularly in dealing with claims under 
broad provisions of the Constitution, which de- 
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rive content by an interpretive process of inclu- 
sion and exclusion, it is imperative that generali- 
zations, based on and qualified by the concrete 
situations that gave rise to them, must not 
be applied out of context in disregard of variant 
controlling facts. Thus, a correct reading of the 
seemingly unconfined dicta of Hunter and kin- 
dred cases is not that the State has plenary 
power to manipulate in every conceivable way, 
for every conceivable purpose, the affairs of its 
municipal corporations, but rather that the 
State’s authority is unrestrained by the particular 
prohibitions of the Constitution considered in 
those cases. 


The Hunter opinion itself intimates that a 
state legislature may not be omnipotent even as 
to the disposition of some types of property 
owned by municipal corporations, 207 U.S. at 
pages 178-181, 28 S.Ct. at pages 46-47. Further, 
other cases in this Court have refused to allow 
a State to abolish a municipality, or alter its 
boundaries, or merge it with another city, with- 
out preserving to the creditors of the old city 
some effective recourse for the collection of 
debts owed them. Shapleigh v. City of San 
Angelo, 167 U.S. 646, 17 S.Ct. 957, 42 L.Ed. 310; 
Port of Mobile v. United States ex rel. Watson, 
116 U.S. 289, 6 S.Ct. 398, 29 L.Ed. 620; Town 
of Mount Pleasant v. Beckwith, 100 U.S. 514, 25 
L.Ed. 699; Broughton v. City of Pensacola, 93 
U.S. 266, 23 L.Ed. 896. For example, in Port 
of Mobile v. United States ex rel. Watson the 
Court said: 


“Where the resource for the payment of 
the bonds of a municipal corporation is the 
power of taxation existing when the bonds 
were issued, any law which withdraws or 
limits the taxing power, and leaves no ade- 
quate means for the payment of the bonds, 
is forbidden by the constitution of the 
United States, and is null and void.” Port 
of Mobile v. United States ex rel. Watson, 
supra, 116 U.S. at page 305, 6 S.Ct. at page 
405. 


This line of authority conclusively shows that 
the Court has never acknowledged that the 
States have power to do as they will with munici- 
pal corporations regardless of consequences. 
Legislative control of municipalities, no less than 
other state power, lies within the scope of 
relevant limitations imposed by the United States 
Constitution. The observation in Graham v. 
Folsom, 200 U.S. 248, 253, 26 S.Ct. 245, 247, 50 
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L.Ed. 464, becomes relevant: “The power of 
the state to alter or destroy its corporations is 
not greater than the power of the state to repeal 
its legislation.” In that case, which involved the 
attempt by state officials to evade the collection 
of taxes to discharge the obligations of an extin- 
guished township, Mr. Justice McKenna, writing 
for the Court, went on to point out, with refer- 
ence to the Mount Pleasant and Mobile cases: 


“It was argued in those cases, as it is 
argued in this, that such alteration or de- 
struction of the subordinate governmental 
divisions was a proper exercise of legislative 
power, to which creditors had to submit. 
The argument did not prevail. It was an- 
swered, as we now answer it, that such 
power, extensive though it is, is met and 
overcome by the provision of the Constitu- 
tion of the United States which forbids a 
state trom passing any law impairing the 
obligation of contracts. * * *” 200 USS. 
at pages 253-254, 26 S.Ct. at page 247. 


If all this is so in regard to the constitutional 
protection of contracts, it should be equally true 
that, to paraphrase, such power, extensive 
though it is, is met and overcome by the Fif- 
teenth Amendment to the Constitution of the 
United States, which forbids a State from pass- 
ing any law which deprives a citizen of his vote 
because of his race. The opposite conclusion, 
urged upon us by respondents, would sanction 
the achievement by a State of any impairment of 
voting rights whatever so long as it was cloaked 
in the garb of the realignment of political sub- 
divisions. “It is inconceivable that guaranties em- 
bedded in the Constitution of the United States 
may thus be manipulated out of existence.” Frost 
& Frost Trucking Co. v. Railroad Commission of 
California, 271 U.S. 583, 594, 46 S.Ct. 605, 607, 
70 L.Ed. 1101. 


The respondents’ find another barrier to the 
trial of this case in Colegrove v. Green, 328 U.S. 
549, 66 S.Ct. 1198, 90 L.Ed. 1432. In that case 
the Court passed on an Illinois law governing 
the arrangement of congressional districts within 
that State. The complaint rested upon the dis- 
parity of population between the different dis- 
tricts which rendered the effectiveness of each 
individual's vote in some districts far less than 
in others. This disparity came to pass solely 
through shifts in population between 1901, when 
Illinois organized its congressional districts, and 
1946, when the complaint was lodged. During 
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this entire period elections were held under 
the districting scheme devised in 1901. The 
Court affirmed the dismissal of the complaint 
on the ground that it presented a subject not 
meet for adjudication.! The decisive facts in this 
case, which at this stage must be taken as 
proved, are wholly different from the considera- 
tions found controlling in Colegrove. 


That case involved a complaint of discrimina- 
tory apportionment of congressional districts. 
The appellants in Colegrove complained only of 
a dilution of the strength of their votes as a 
result of legislative inaction over a course of 
many years. The petitioners here complain that 
affirmative legislative action deprives them of 
their votes and the consequent advantages that 
the ballot affords. When a legislature thus singles 
out a readily isolated segment of a racial minori- 
ty for special discriminatory treatment, it violates 
the Fifteenth Amendment. In no case involving 
unequal weight in voting distribution that has 
come before the Court did the decision sanction 
a differentiation on racial lines whereby approval 
was given to unequivocal withdrawal of the 
vote solely from colored citizens. Apart from 
all else, these considerations lift this controversy 
out of the so-called “political” arena and into 
the conventional sphere of constitutional litiga- 
tion. 


In sum, as Mr. Justice Holmes remarked, when 
dealing with a related situation, in Nixon v. 
Herndon, 273 U.S. 536, 540, 47 S.Ct. 446, 71 
L.Ed. 759, “Of course the petition concerns 
political action,” but “The objection that the 
subject-matter of the suit is political is little 
more than a play upon words.” A statute which 
is alleged to have worked unconstitutional de- 
privations of petitioners’ rights is not immune to 
attack simply because the mechanism employed 
by the legislature is a redefinition of municipal 
boundaries. According to the allegations here 
made, the Alabama Legislature has not merely 
redrawn the Tuskegee city limits with incidental 
inconvenience to the petitioners; it is more ac- 
curate to say that it has deprived the petitioners 
of the municipal franchise and consequent rights 
and to that end it has incidentally changed the 
city’s boundaries. While in form this is merely 
an act redefining metes and bounds, if the allega- 


1. Soon after the decision in the Co 
Governor Dwight H. Green of hice in yaar 1947 
biennial message to the legislature recommended a 
reapportionment. The legislature immediately re- 
sponded, 1947 IIl.Sess.Laws, p. 879, and in 1951, 
redistricted = 1951 Ill.Sess. Laws, p. 1924. 
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tions are established, the inescapable human 
effect of this essay in geometry and geography 
is to despoil colored citizens, and only colored 
citizens, of their theretofore enjoyed voting 
rights. That was not Colegrove v. Green. 


When a State exercises power wholly within 
the domain of state interest, it is insulated from 
federal judicial review. But such insulation is 
not carried over when state power is used as an 
instrument for circumventing a federally pro- 
tected right. This principle has had many ap- 
plications. It has long been recognized in cases 
which have prohibited a State from exploiting 
a power acknowledged to be absolute in an iso- 
lated context to justify the imposition of an 
“unconstitutional condition.” What the Court has 
said in those cases is equally applicable here, 
viz., that “Acts generally lawful may become 
unlawful when done to accomplish an unlawful 
end, United States v. Reading Co., 226 U.S. 
324, 357, 33 S.Ct. 90, 57 L.Ed. 243, and a 
constitutional power cannot be used by way 
of condition to attain an unconstitutional re- 
sult.” Western Union Telegraph Co. v. Foster, 
247 U.S. 105, 114, 38 S.Ct. 438, 439, 62 L.Ed. 
1006. The petitioners are entitled to prove their 
allegations at trial. 


For these reasons, the principal conclusions 
of the District Court and the Court of Appeals 
are clearly erroneous and the decision below 
must be reversed. 


Reversed. 


Concurring Opinion 


Mr. Justice DOUGLAS, while joining the 
opinion of the Court, adheres to the dissents 
in Colegrove v. Green, 328 U.S. 549, 66 S.Ct. 
1198, 90 L.Ed. 1432, and South v. Peters, 339 
US. 276, 70 S.Ct. 641, 94 L.Ed. 834. 


Concurring Opinion 
Mr. Justice WHITTAKER, concurring. 


I concur in the Court’s judgment, but not in 
the whole of its opinion. It seems to me that the 
decision should be rested not on the Fifteenth 
Amendment, but rather on the Equal Protection 
Clause of the Fourteenth Amendment to the 
Constitution. I am doubtful that the averments 
of the complaint, taken for present purposes to 
be true, show a purpose by Act 140 to abridge 
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petitioner’s “right ° * * to vote”, in the Fifteenth 
Amendment sense. It seems to me that the 
“right * * * to vote” that is guaranteed by the 
Fifteenth Amendment is but the same right to 
vote as is enjoyed by all others within the 
same election precinct, ward or other political 
division. And, inasmuch as no one has the right 
to vote in a political division, or in a local 
election concerning only an area in which he 
does not reside, it would seem to follow that 
one’s right to vote in Division A is not abridged 
by a redistricting that places his residence in 
Division B if he there enjoys the same voting 
privileges as all others in that Division, even 
though the redistricting was done by the State 
for the purpose of placing a racial group of 
citizens in Division B rather than A. 

But it does seem clear to me that accomplish- 
ment of a State’s purpose—to use the Court’s 
phrase—of “fencing Negro citizens out of” Divi- 
sion A and into Division B is an unlawful segre- 
gation of races of citizens, in violation of the 
Equal Protection Clause of the Fourteenth 
Amendment, Brown v. Board of Education, 347 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873; Cooper v. 
Aaron, 358 U.S. 1, 78 S.Ct. 1401, 3 L.Ed.2d 5, 
and, as stated, I would think the decision should 
be rested on that ground—which, incidentally, 
clearly would not involve, just as the cited cases 
did not involve, the Colegrove problem. 
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PRIVATE PROPERTY : 

Owner's Control of Premises—Virginia 

Bruce BOYNTON vy. COMMONWEALTH OF VIRGINIA. 
United States Supreme Court, December 5, 1960, 81 S.Ct. 182. 


SUMMARY: At Richmond, Virginia, a regularly-scheduled stop in the course of his journey, 
a Negro interstate bus passenger took a seat in the “white portion” of a terminal restaurant 
and ordered refreshments, Upon his refusal to obey an instruction of the restaurant’s assist- 
ant manager to leave, he was arrested. Defendant was convicted and fined in the city police 
court on a charge of “unlawfully” remaining on the restaurant premises in violation of a 
state statute making it a misdemeanor for any person “without authority of law” to remain 
upon another’s premises after having been forbidden to do so by the owner or other person 
lawfully in charge. The conviction was affirmed by the Hustings Court in Richmond. In both 
of those courts defendant contended that he had a federal right as an interstate bus passenger 
to be served without discrimination by the restaurant used by the carrier, that he was there- 
fore lawfully on the premises rather than “unlawfully” as charged, and that the application 
of the state law to him violated the Interstate Commerce Act and the equal protection, due proc- 
ess, and commerce clauses of the Federal Constitution. On appeal to the Virginia Supreme 
Court of Appeals the conviction was again sustained, defendant not specifically charging in 
that court that the discrimination claimed was a violation of the Interstate Commerce Act. 
4 Race Rel. L. Rep. 1012 (1959). The United States Supreme Court granted certiorari on a 
petition raising only the questions of whether defendant’s conviction violated the commerce 
clause and the due process and equal protection clauses. 4 Race Rel. L. Rep. 849 (1960). It 
was held that the claims of discrimination made under the Interstate Commerce Act in the 
first two courts were sufficiently related to the assignments made by defendant in the state 
supreme court to be considered within the scope of the issues there presented. The court also 
concluded that, although it ordinarily limits itself to the questions presented in a certiorari 
application, it could appropriately decide this case on the Interstate Commerce Act issue 
raised in the lower state courts (and therefore not reach the constitutional questions) inas- 
much as discrimination because of color was the “core” of the constitutional questions in the 
petition before it as well as of the statutory question presented below. On the merits, the court 
found the Interstate Commerce Act applicable in its provision that “It shall be unlawful for 
any common carrier by motor vehicle engaged in interstate or foreign commerce. . . to sub- 
ject any particular person ... to any unjust discrimination or any unjust or unreasonable 
prejudice or disadvantage in any respect whatsoever.” It was held that since the bus carrier 
had made terminal and restaurant facilities and services available to its interstate passengers 
as a regular and integral part of transportation, and since the terminal and restaurant herein 
involved had acquiesced and cooperated in that undertaking, this terminal and this restaurant 
—even though not owned, operated, or directly controlled by the bus company—must per- 
form those services without discriminations prohibited by the Act, because in performing them 
“the terminal and restaurant stand in the place of the bus company in the performance of its 
transportation obligations.” Defendant therefore having had a federal right to remain in the 
white portion of the restaurant “under authority of law,” the affirmance of his conviction be- 


low was held to have been erroneous, and the judgment was reversed and the cause remanded. 
Two justices dissented. 


Mr. Justice BLACK delivered the opinion of 
the Court. 


The basic question presented in this case is 
whether an interstate bus passenger is denied 
a federal statutory or constitutional right when a 
restaurant in a bus terminal used by the carrier 
along its route discriminates in serving food to 
the passenger solely because of his color. 


Petitioner, a Negro law student, bought a 
Trailways bus ticket from Washington, D. C., 
to Montgomery, Alabama. He boarded a bus at 
8 p.m. which arrived at Richmond, Virginia, 
about 10:40 p.m. When the bus pulled up at 
the Richmond “Trailways Bus Terminal” the 
bus driver announced a forty-minute stopover 
there. Petitioner got off the bus and went into 
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the bus terminal to get something to eat. In the 
station he found a restaurant in which one part 
was used to serve white people and one to serve 
Negroes. Disregarding this division, petitioner 
sat down on a stool in the white section. A 
waitress asked him to move over to the other 
section where there were “facilities” to serve 
colored people. Petitioner told her he was an 
interstate bus passenger, refused to move and 
ordered a sandwich and tea. The waitress then 
brought the Assistant Manager, who “instructed” 
petitioner to “leave the white portion of the 
restaurant and advised him he could be served 
in the colored portion.” Upon petitioner’s refusal 
to leave an officer was called and petitioner was 
arrested and later tried, convicted and fined ten 
dollars in the Police Justice’s Court of Richmond 
on a charge that he “Unlawfully did remain on 
the premises of the Bus Terminal Restaurant of 
Richmond, Inc., after having been forbidden to 
do so” by the Assistant Manager. (Emphasis 
supplied.) The charge was based on § 18-225 of 
the Code of Virginia of 1950, as amended (1958), 
which provides in part: 


“If any person shall without authority of 
law go upon or remain upon the lands or 
premises of another, after having been for- 
bidden to do so by the owner, lessee, cus- 
todian or other person lawfully in charge of 
such land, * * * he shall be deemed guilty of 
a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than 
one hundred dollars or by confinement in jail 
not exceeding thirty days, or by both such 
fine and imprisonment.” (Emphasis sup- 


plied). 


Petitioner appealed his conviction to the Hust- 
ings Court of Richmond, where, as in the Police 
Court, he admitted, that he had remained in 
the white portion of the Terminal Restaurant 
although ordered not to do so. His defense in 
both courts was that he had a federal right as an 
interstate passenger of Trailways to be served 
without discrimination by this restaurant used 
by the bus carrier for the accommodation of its 
interstate passengers. On this basis petitioner 
claimed he was on the restaurant premises law- 
fully, not “unlawfully” as charged, and that he 
remained there with, not “without authority of 
law.” His federal claim to this effect was spelled 
out in a motion to dismiss the warrant in Hust- 
ings Court, which was overruled both before 
and after the evidence was heard. Pointing out 
that the restaurant was an integral part of the 
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bus service for interstate passengers such as peti- 
tioner, and asserting that refusal to serve him 
was a discrimination based on color, the motion 
to dismiss charged that application of the Vir- 
ginia law to petitioner violated the Interstate 
Commerce Act and the Equal Protection, Due 
Process and Commerce Clauses of the Federal 
Constitution. On appeal the Virginia Supreme 
Court held that the conviction was “plainly 
right” and affirmed without opinion, thereby re- 
jecting petitioner’s assignments of error based 
on the same grounds of discrimination set out 
in his motion to dismiss in Hustings Court but 
not specifically charging that the discrimination 
violated the Interstate Commerce Act. We think, 
however, that the claims of discrimination pre- 
viously made under the Act are sufficiently 
closely related to the assignments that were 
made to be considered within the scope of the 
issues presented to the State Supreme Court. 
We granted certiorari because of the serious 
federal questions raised concerning discrimina- 
tion based on color. 361 U.S. 958, 80 S.Ct. 584, 
4 L.Ed.2d 541. 

The petitioner for certiorari we granted pre- 
sented only two questions: first, whether the 
conviction of petitioner is invalid as a burden 
on commerce in violation of Art. I, § 8, Cl. 3 of 
the Constitution; and second, whether the con- 
viction violates the Due Process and Equal Pro- 
tection Clauses of the Fourteenth Amendment. 
Ordinarily we limit our review to the questions 
presented in an application for certiorari. We 
think there are persuasive reasons, however, why 
this case should be decided, if it can, on the 
Interstate Commerce Act contention raised in 
the Virginia courts. Discrimination because of 
color is the core of the two broad constitutional 
questions presented to us by petitioner, just as 
it is the core of the Interstate Commerce Act 
question presented to the Virginia courts. Under 
these circumstances we think it appropriate not 
to reach the constitutional questions but to pro- 
ceed at once to the statutory issue. 

The Interstate Commerce Act, as we have 
said, uses language of the broadest type to bar 
discriminations of all kinds. United States v. 
Baltimore & Ohio R. Co., 333 U.S. 169, 175, 68 
S.Ct. 497, 497, 92 L.Ed. 618, and cases cited. We 
have held that the Act forbids railroad dining 
cars to discriminate in service to passengers on 
account of their color. Henderson v. United 
States, 339 U.S. 816, 70 S.Ct. 843, 94 L.Ed. 1302; 
see also Mitchell v. United States, 313. U.S. 80, 
97, 61 S.Ct. 873, 878, 85 L.Ed. 1201. - 
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Section 216(d) of Part II of the Interstate 
Commerce Act, 49 U.S.C. § 316 (d), 49 U.S.C.A. 
§ 316(d),; which applies to motor carriers, pro- 
vides’ in part: 

“Tt shall be unlawful for any common 
carrier by motor vehicle engaged in inter- 
state or foreign commerce to make, give, or 
cause any undue or unreasonable preference 
or advantage to any particular person * * * 
in any respect whatsoever; or to subject 
any particular person * * * to any unjust 
discrimination or any unjust or unreason- 
able prejudice or disadvantage in any re- 
spect whatsoever * * *.” 


So far as relevant to our problem, the provisions 
of § 216(d) quoted are the same as those in 
§ 3 (1) of the Act, 49 U.S.C. § 3(1), 49 U.S.C.A. 
§ 3(1), except that the latter refers to railroads 
as defined in Part I of the Act instead of motor 
carriers as defined in Part II. Section 3(1) was 
the basis for this Court’s holding in Henderson 
v. United States, supra, that it was an “undue or 
unreasonable prejudice” under that section for 
a railroad to divide its dining car by curtains, 
partitions and signs in order to separate pas- 
sengers according to race. The Court said that 
under § 3(1) “where a dining car is available 
to passengers holding tickets entitling them to 
use it, each such passenger is equally entitled 
to its facilities in accordance with reasonable 
regulations.” Id., 339 U.S. at page 824, 70 S.Ct. 
at page 847. The Henderson case largely rested 
on Mitchell v. United States, supra, which 
pointed. out that while the railroads might not 
be required by law to furnish dining car facili- 
ties, yet if they did, substantial equality of treat- 
ment of persons traveling under like conditions 
could not be refused consistently with § 3(1). 
It is also of relevance that both cases upset 
Interstate Commerce Commission holdings, the 
Court stating in Mitchell that since the “dis- 
crimination shown was palpably unjust and for- 
bidden by the Act” no room was left for ad- 
ministrative or expert judgment with reference 
to practical difficulties. Id., 313 U.S. at page 97, 
61 S.Ct. at page 878. 

It follows from the Mitchell and Henderson 
cases as a matter of course that should buses 
in transit decide to supply dining service, dis- 
crimination of the kind shown here would vio- 
late § 216(d). Cf. Williams v. Carolina Coach 
Co., D.C., 111 F.Supp. 329, affirmed 4 Cir., 207 
F.2d 408, and Keys v. Carolina Coach Co., 64 
Motor Carrier Cases 769. Although this Court 
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has not decided whether the same result would 
follow from a similar discrimination in service 
by a restaurant in a railroad or bus terminal, we 
have no doubt that the reasoning underlying 
the Mitchell and Henderson cases would compel 
the same decision as to the unlawfulness of dis- 
crimination in transportation services against 
interstate passengers in terminals and terminal 
restaurants owned or operated or controlled by 
interstate carriers. This is true as to railroad 
terminals because they are expressly made car- 
riers by § 1(3) (a) of the Act,’ 49 U.S.C. § 1(3) 
(a), 49 U.S.C.A. § 1(3) (a), and as to bus ter- 
minals because § 203(a) (19) of the Act, 49 
U.S.C. § 303(a) (19), 49 U.S.C.A. § 303 (a) 
(19), specifically includes interstate transporta- 
tion facilities and property operated or con- 
trolled by a motor carrier within the definition 
of the “services” and “transportation” to which 
the motor carrier provisions of the Act apply? 
Respondent correctly points out, however, 
that, whatever may be the facts, the evidence in 
this record does not show that the bus company 
owns or actively operates or directly controls the 
bus terminal or the restaurant in it. But the fact 
that § 203(a) (19) says that the protections of 
the motor carrier provisions of the Act extend 
to “include” facilities so operated or controlled 
by no means should be interpreted to exempt 
motor carriers from their statutory duty under 
§ 216(d) not to discriminate should they choose 
to provide their interstate passengers with serv- 
ices that are an integral part of transportation 
through the use of facilities they neither own, 
control nor operate. The protections afforded 
by the Act against discriminatory transportation 
services are not so narrowly limited. We have 
held that a railroad cannot escape its statutory 
duty to treat its shippers alike either by use 
of facilities it does not own or by contractual 


1. See National Association for the Advancement of 


Colored People v. St. Louis-S. F. R. Co., 297 I.C.C. 
335, 8347-348, in which the Interstate Commerce 
Commission held that a railroad terminal discrim- 
inates in violation of § 3(1) if it maintains waiting 
rooms for the exclusive use of Negroes. The Com- 
mission regarded assignment to accommodations or 
facilities in a railroad terminal solely on the basis of 
‘race as an implication of inherent inferiority and 
found it to be unreasonable. 

2. “The ‘services’ and ‘transporation’ to which this 
chapter applies include all vehicles operated by, 
for, or in the interest of any motor carrier irre- 
spective of ownership or of contract, express or im- 
plied, together with all facilities and property oper- 
ated or controlled by any such carrier or carriers, 
and used in the transportation of passengers or 
property in interstate or foreign commerce or in 
the Mernne of any service in connection there- 
with.” 
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arrangement with the owner of those facilities. 
United States v. Baltimore & Ohio R. Co., supra. 
And so here, without regard to contracts, if the 
bus carrier has volunteered to make terminal 
and restaurant facilities and services available 
to its interstate passengers as a regular part of 
their transportation, and the terminal and restau- 
rant have acquiesced and cooperated in this 
undertaking, the terminal and restaurant must 
perform these services without discriminations 
prohibited by the Act. In the performance of 
these services under such conditions the ter- 
minal and restaurant stand in the place of the 
bus company in the performance of its trans- 
portation obligations. Cf. Derrington v. Plum- 
mer, 240 F.2d 922, 925-926, certiorari denied, 
353 U.S. 924, 77 S.Ct. 680, 1 L.Ed.2d 719. Al- 
though the courts below made no findings of 
fact, we think the evidence in this case shows 
such a relationship and situation here. 

The manager of the restaurant testified that 
it was not affiliated in any way with the Trail- 
ways Bus Company and that the bus company 
had no control over the operation of the restau- 
rant, but that while the restaurant had “quite a 
bit of business” from local people, it was pri- 
marily or partly for the service of the passengers 
on the Trailways bus. This last statement was 
perhaps much of an understatement, as shown 
by the lease agreement executed in writing and 
signed both by the “Trailways Bus Terminal, 
Inc.,” as lessor, and the “Bus Terminal Restau- 
rant of Richmond, Inc.,” as lessee. The first part 
of the document showed that Trailways Ter- 
minal was then constructing a “bus station” with 
built-in facilities “for the operation of a restau- 
rant, soda fountain and news stand.” Terminal 
covenanted to lease this space to Restaurant for 
its use; to grant Restaurant the exclusive right 
to sell foods and other things usually sold in 
restaurants, news stands, soda fountains and 
lunch counters; to keep the terminal building in 
good repair and to furnish certain utilities. 
Restaurant on its part agreed to use its space for 
the sale of commodities agreed on at prices that 
are “just and reasonable”; to sell no commodities 
not usually sold or installed in a bus terminal 
concession without Terminal’s permission; to 
discontinue the sale of any commodity objec- 
tionable to Terminal; to buy, maintain, and 
replace equipment subject to Terminal’s ap- 
proval in writing as to its quality; to make alter- 
ations and additions only after Terminal’s writ- 
ten consent and approval; to make no “sales on 
buses operating in and out said bus station” but 
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only “through the windows of said buses;” to 
keep its employees neat and clean; to perform 
no terminal service other than that pertaining 
to the operations of its restaurant as agreed on; 
and that neither Restaurant nor its employees 
were to “sell transportation of any kind or give 
information pertaining to schedules, rates or 
transportation matters, but shall refer all such 
inquiries to the proper agents of” Terminal. In 
short, as Terminal and Restaurant agreed, “the 
operation of the restaurant and the said stands 
shall be in keeping with the character of service 
maintained in an up-to-date, modern bus ter- 
minal.” 

All of these things show that this terminal 
building, with its grounds, constituted one proj- 
ect for a single purpose, and that was to serve 
passengers of one or more bus companies—cer- 
tainly Trailways’ passengers. The restaurant area 
was specifically designed and built into the struc- 
ture from the beginning to fill the needs of bus 
passengers in this “up to date, modern bus ter- 
minal.” Whoever may have had technical title or 
immediate control of the details of the various 
activities in the terminal, such as waiting-room 
seating, furnishing of schedule information, ticket 
sales, and restaurant service, they were all geared 
to the service of bus companies and their pas- 
sengers, even though local people who might 
happen to come into the terminal or its restau- 
rant might also be accommodated. Thus we 
have a well-coordinated and smoothly function- 
ing plan for continuous cooperative transporta- 
tion services between the terminal, the restau- 
rant and buses like Trailways that made stop- 
overs there. All of this evidence plus Trailways’ 
use on this occasion shows that Trailways was 
not utilizing the terminal and restaurant services 
merely on a sporadic or occasional basis. This 
bus terminal plainly was just as essential and 
necessary, and as available for that matter, to 
passengers and carriers like Trailways that used 
it, as though such carriers had legal title and 
complete control over all of its activities.* Inter- 
state passengers have to eat, and the very terms 
of the lease of the built-in restaurant space in 
this terminal constitute a recognition of the es- 
sential need of interstate passengers to be able 
to get food conveniently on their journey and 


undertaking by the restaurant to fulfill that 


8. Cf. Atchison, Topeka & S. F. R. Co., 185 L.C.C. 
633, 634-635, in which the Commission held that 
railroad-owned hotels and restaurants used for rail- 
road passengers and employees, and as an incident 
to the operation and management of the railroad, 
should be accorded a common-carrier classification. 
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need. Such passengers in transit on a paid inter- 
state Trailways’ journey had a right to expect 
that this essential* transportation food service 
voluntarily provided for them under such cir- 
cumstances would be rendered without dis- 
crimination prohibited by the Interstate Com- 
merce Act. Under the circumstances of this case, 
therefore, petitioner had a federal right to re- 
main in the white portion of the restaurant. He 
was there “under authority of law’—the Inter- 
state Commerce Act—and it was error for the 
Supreme Court of Virginia to affirm his convic- 
tion. 

Because of some of the arguments made here 
it is necessary to say a word about what we are 
not deciding. We are not holding that every 
time a bus stops at a wholly independent road- 
side restaurant the Interstate Commerce Act re- 
quires that restaurant service be supplied in har- 
mony with the provisions of that Act. We decide 
only this case, on its facts, where circumstances 
show that the terminal and restaurant operate 
as an integral part of the bus carrier’s trans- 
portation service for interstate passengers. Under 
such circumstances, an interstate passenger need 
not inquire into documents of title or contractual 
arrangements in order to determine whether he 
has a right to be served without discrimination. 


The judgment of the Supreme Court of Vir- 
ginia is reversed and the cause is remanded to 
that Court for proceedings not inconsistent with 
this opinion. 


Reversed and remanded. 


Dissent 


Mr. Justice WHITTAKER, with whom Mr. 
Justice CLARK joins, dissenting. 


Neither in the Supreme Court of Appeals of 
Virginia nor in his petition for certiorari or in his 
brief on the merits in this Court did petitioner 
challenge the judgment on the ground that it was 
obtained in violation of the Interstate Commerce 
Act. I therefore respectfully submit that, under 
our rules and decisions, no such question is pre- 


4. Because the evidence shows that this terminal 
restaurant was utilized as an integral part of the 
pers aigheiern of interstate passengers, we need not 
whether discrimination on the basis of color 

st a bus terminal lessee restaurant would violate 

§ 216(d) in the absence of such circumstances. Cf. 
National Association for the Advancement of 
a People v. St. Louis-S. F. Co., supra, at 348- 
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sented or open for consideration here. But even 
if the Court properly may proceed, as it has 
proceeded, to decide the case under that Act, 
and not at all on the constitutional grounds solely 
relied on by petitioner,? I must say, with all 
deference, that the facts in this record do not 
show that petitioner was convicted of trespass 
in violation of that Act. 

For me, the decisive question in this case is 
whether petitioner had a legal right to remain 
in the restaurant involved after being ordered 
to leave it by the proprietor. If he did not have 
that legal right, however arising, he was guilty 
of trespass and, unless proscribed by some fed- 
eral law, his conviction therefor was legally 
adjudged under § 18-225 of the Code of Vir- 
ginia.® 

If the facts in this record could fairly be said 
to show that the restaurant was a facility “oper- 
ated or controlled by any [motor] carrier or 
carriers, and used in the transportation of pas- 
sengers or property in interstate or foreign com- 
merce,” § 203(a) (19) of Part II of the Inter- 
state Commerce Act, 49 U.S.C. § 303(a) (19), 
49 U.S.C.A. § 303(a) (19); I would agree that 
petitioner had a legal right to remain in and to 
insist on service by that restaurant and, hence, 
was not guilty of trespass in so remaining and 
insisting though in defiance of the manager's 
order to leave, for § 216(d) of the Act, 49 U.S.C. 
§ 316(d), 49 U.S.C.A. § 316(d), makes it un- 
lawful for a motor carrier while engaged in 
interstate commerce “to subject any particular 
person * * * to any unjust discrimination,” and 
this Court has held that any discrimination by a 
carrier against its interstate passenger on ac- 


1. See our Rules 23(1) (c) and 40(1) (d) (1), 28 
U.S. $ 339, 


.A.; Lawn v. United States, 355 U 
362, n. 16, 78 S.Ct. 311, 324, 2 L.Ed.2d a3, and 
cases cited. 

2. The only grounds relied on by petitioner in the 
Supreme Court of Appeals of Virginia and in his 
petition for certiorari and brief on the merits in 
this Court were that his conviction is invalid as an 
undue burden on interstate commerce in violation 
of Art. I, § 8, cl. 8, and also violated the Due 
Process and Equal Protection Clauses of the Four- 
bien Amendment, of the United States Consti- 


8., eotion 18-225 of the Code of Virginia, in relevant 
part, provides: 

“If any person shall without authority of law 
go upon or remain upon the lands or premises of 
another, after having been forbidden to do so by 
the owner, lessee, pricqy na or other rson law- 
fully in charge of such land, * * ® he shall be 
deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a ot of not 
more than one hundred dollars or by confinement 
in jail not exceeding thirty days, or by both such 
fine and imprisonment.’ 
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count of his color in the use of its dining facilities 
is an unjust discrimination. Henderson v. United 
States, 339 U.S. 816, 70 S.Ct. 843, 94 L.Ed. 1302. 
Cf. Mitchell v. United States, 313 U.S. 80, 61 
S.Ct. 873, 85 L.Ed. 1201. 

But I respectfully submit that those are not 
the facts shown by this record. As I read it, 
there is no evidence in this record even tending 
to show that the restaurant was “operated or 
controlled by any carrier,” directly or indirectly. 
Instead, all of the relevant evidence, none of 
which was contradicted, shows that the restau- 
rant was owned and controlled by a noncarrier 
who alone operated it as a local and private 
enterprise. The evidence was very brief, con- 
sisting only of an exhibit (a lease) and the testi- 
mony of the assistant manager of the restaurant, 
of a police officer ahd of petitioner—all, except 
the exhibit, being contained on 10 pages of the 
printed record. The lease is in the usual and 
common form and terms. By it, the owner of 
the building, Trailways Bus Terminal, Inc., a 
Virginia corporation, as lessor, demised to the 
restaurant company, Bus Terminal Restaurant 
of Richmond, Inc., a Virginia corporation, as 
lessee, certain described “space” in the lessor’s 
bus station building in Richmond, Virginia, “for 
use by lessee as a restaurant, lunchroom, soda 
fountain and news stand,” for a term of five years 
from December 2, 1953 (with an option in the 
lessee to renew, on the same terms, for an addi- 
tional five-year term), at an annual rental of 
$30,000 (payable in equal monthly installments ) 
plus 12% of lessee’s gross receipts from the de- 
mised premises in excess of $275,000 (payable 
at the end of each year).* 


There is not a word of evidence that any car- 
rier had any interest in or control over the lessee 





4. Under other provisions of the lease, the lessee 
covenanted, in substance, that it would acquire 
and install in the leased space, at its own expense, 
all things, including plumbing and wiring, which 
may be reasonably necessary to the equipment and 
operation of the restaurant; to provide and pay 
for all gas and electric current, except for over- 
head lights; to keep the premises and employees 
neat and clean and to operate the restaurant “in 
keeping with the character of service maintained 
in an up-to-date modern bus terminal”; that it 
would not keep any coin-controlled machines or 
sell intoxicants on the demised premises nor make 
“any sales on buses operating in and out of said 
bus station”; that it would “comply with all the 
ordinances of the City of Richmond, and the laws 
of the United States and the State of Virginia in 
respect to the conduct of business of Lessee on the 
demised premises”; to take good care of the prem- 
ises, and to surrender them at the end of the term 
in the same condition as when received “ordinary 
wear and tear excepted.” 
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or its restaurant. Nor is there any suggestion in 
the record that the lease or the lessee’s restau- 
rant operations under it were anything other 
than a bona fide and for a legitimate and pri- 
vate business purpose. Indeed, there is not a 
word of evidence in the record tending to show 
that any carrier even had any interest in or con- 
trol over the lessor corporation that owned the 
building. In truth, the record does not even 
show the name of the carrier on which petitioner 
was traveling or identify it other than as “Trail- 
ways.”> On the other hand, the assistant man- 
ager of the restaurant testified, without sugges- 
tion of contradiction, that “[t]he company that 
operates the restaurant is not affiliated in any 
way with the bus company,” and that “[t]he 
bus company has no control over the operation 
of the restaurant.” There was simply no evidence 
to the contrary. 


The Court seems to agree that “respondent 
correctly points out [that] ° * * the evidence in 
this record does not show that the bus company 
owns or actively operates or directly controls 
the bus terminal or the restaurant in it.” But it 
seems to hold, as I read its opinion, that a motor 
carrier's regular “use” of a restaurant, though 





5. Obviously recognizing these glaring deficiencies in 
the evidence, counsel for petitioner and for the 
Government, as amicus curiae, have submitted with 
their briefs in this Court copies of certain Annual 
ur gee of Virginia Stage Lines, Inc. (which prob- 
ably was the carrier on which petitioner was travel- 
ing), Carolina Coach Company, and of Trailways 
Bus Terminal, Inc. (the owner of the building and 
lessor of the space occupied by the lessee’s restau- 
rant), to the State Corporation Commission of Vir- 
ginia, purporting to show that those companies 
were doing business in Virginia in 1958 and 1959, 
and a copy of certain pages of the Annual Report 
filed by Virginia State Lines, Inc., with the Inter- 
state Commerce Commission for the year 1959, 
purporting to show that the capital stock of Trail- 
ways Bus Terminal, Inc., was owned in equal parts 
by Virginia Stage Lines, Inc., and Carolina Coach 
Company. But none of those documents was put 
in evidence nor brought to the attention of the 
Supreme Court of Appeals of Virginia, and it ap- 
pears, as contended by Virginia, that the Virginia 
court could not take judicial notice of those 1- 
ments. See §§ 8-264 and 8-266 of the Code of 
Virginia; Commonwealth v. Castner, 188 Va. 81, 
121 S.E. 894; Sisk v. Town of Shenandoah, 200 
Va. 277, 105 S.E.2d 169: Bell v. Hagmann, 200 
Va. 626, 107 S.E.2d 426. In the light of these facts 
the proffered documents cannot be considered here. 
Lawn v. United States, 355 U.S. 339, 354, 78 S.Ct. 
311, 320, 2 L.Ed.2d 321; Wolfe v. North Carolina, 
364 U.S. 177, 80 S.Ct. 1482, 4 L.Ed.2d 1650. But 
even if those documents could be considered here, 
they would not aid petitioner, for they do not pur- 
port to show that any carrier had any interest in or 
control over the restaurant involved or in or over 
Bus Terminal Restaurant of Richmond, the com- 
pany that owned and operated the restaurant. 
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it be “neither own[ed], control[led] nor oper- 
ate[d]” by the motor carrier, makes the restau- 
rant a facility “operated or controlled by [the 
motor] carrier or carriers” within the meaning of 
§ 203(a) (19) of the Interstate Commerce Act. 
I must respectively disagree. To me, it seems 
rather plain that when Congress, in § 203(a) 
(19), said that the “‘services’ and ‘transporta- 
tion’” to which Part II of the Act applies shall 
include “all vehicles * * * together with all 
facilitits and property operated or controlled 
by any such carrier or carriers, and used in the 
transportation of passengers or property in inter- 
state or foreign commerce or in the performance 
of any service in connection therewith,” it hardly 
meant to include a private restaurant, “neither 
owned, operated or controlled” by a carrier. 
Surely such “use” of a private restaurant by a 
motor carrier as results from stopping and open- 
ing its busses in front of or near a restaurant 
does not make the restaurant a facility “operated 
or controlled by” the carrier, within the meaning 
of § 203(a) (19) or in any true sense. This 
simple, and I think obvious, principle was recog- 
nized and correctly applied by the Commission 
as recently as November 1955 in N.A.A.C.P. v. 
St. Louis, S. F. R. Co., 297 I.C.C. 335. There, the 
railroad terminal or station building in Rich- 
mond, Virginia, was owned by Richmond Term- 
inal Railway Company *—itself a carrier under § 
3(1) of Part I of the Act—which had leased space 
in that building to Union News Company for a 
term of 10 years, but subject to termination at 
the option of either party on 90 days’ notice, for 
use as a restaurant.’ In rejecting the contention 
that the Union News Company's operation of 
the restaurant on a racially segregated basis vio- 
lated § 3(1) of Part I of the Act, the Commis- 
sion said: 





6. The Richmond Terminal Railway Company was 
controlled jointly by two railroads—the Richmond, 
Fredericksburg & Potomac Railway Co. and the 
Atlantic Coast Lirie. 


The lease involved in that case was evidently 
similar to the one here. Speaking of that lease, the 
Commission said: 

“The lease is silent as to racial segregation. The 
terminal has certain powers of supervision for a 
porate which may be described as policing. The 
essee is obligated to ‘comply with the requirements 
of the Depeseecet of Public Health, City of Rich- 
mond, and with all other lawful governmental rules 
and regulations.’ The context, however, indicates 
that this requirement is for the p e of keeping 
the premises in a neat, clean, ind orderly condi- 
tion, and does not render the lessee liable for vio- 
my ye of the Interstate Commerce Act.” 297 I.C.C., 
at 5 
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“Unless the operation of the lunchrooms 
can be found to be that of a common car- 
rier subject to Part I of the Act, it cannot be 
regulated under Section 3(1), and we are 
unable so to find on the facts before us.” 
Id., at 344, 


and the Commission concluded: 


“We further find that the operation by a 
lessee (noncarrier) of separate lunchroom 
facilities for white and colored persons in 
the railway station at Richmond, constitutes 
a function or service which is not within 
the jurisdiction of this Commission.” (Em- 
phasis added.) Id., at 348. 


I would agree with the Court that “if the bus 
carrier [had] volunteered to make * * * restau- 
rant facilities and services available to its inter- 
state passengers as a regular part of their 
transportation, and the * * * restaurant [had] ac- 
quiesced * * * in the undertaking,” the restau- 
rant would then have been bound to serve the 
carrier’s interstate passengers without discrimin- 
ation. For, in that case, the restaurant would 
have been made a facility of the carrier, within 
the meaning of § 203(a) (19), and § 216(d) 
would inhibit both the carrier and the restaurant 
from discriminating against the carrier's inter- 
state passengers on account of their color, or on 
any other account, in the use of the restaurant 
facilities thus provided. Henderson V. United 
States, supra. But that is not this case. As we 
have shown, there is no evidence in this record 
that the carrier on which petitioner was travel- 
ing, whatever may have been its name, had 
“volunteered to make * * * restaurant facilities 
and services available to its interstate passen- 
gers” at this restaurant “as a part of their 
transportation,” or that the proprietor of this 
restaurant ever “acquiesced” in any such “under- 
taking.” There is no evidence of any agreement, 
express or implied, between the proprietor of 
this restaurant and any bus carrier. Instead, the 
undisputed evidence is that the restaurant was 
not in any way affiliated with or controlled by 
any bus carrier. On this evidence, I am unable 
to find any basis to support a conclusion that 
this restaurant was in some way made a facility 
of the bus carrier, or subject to Part II of the 
Interstate Commerce Act. 


* For these reasons, I cannot agree on this rec- 
ord that petitioner’s conviction of trespass under 
§ 18-225 of the Code of Virginia was had in 
violation of the Interstate Commerce Act. Since 
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the Court’s opinion does not explore the con- refrain from intimating any views on those sub- 
stitutional grounds relied on by petitioner, I jects. 





MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Dismissed on appeal: 


Allred v. Heaton (Prior decision 336 S.W.2d 251, 5 Race Rel. L. Rep. 730 [Texas Court of 
Civil Appeals, 1960] affirming a decree refusing to grant a declaratory judgment that a 
Texas A & M College regulation barring women as students is repugnant to the Fourteenth 
Amendment). No 518, December 19, 1960, 81 S.Ct. 293, order: “PER CURIAM. The mo- 
tion to dismiss is granted and the appeal is dismissed. Treating the papers whereon the 
appeal was taken as a petition for certiorari, certiorari is denied. Mr. Justice DOUGLAS is 
of the opinion that further consideration of the question of jurisdiction should be postponed 
to the hearing of the case on the merits.” January 16, 1961, 81 S.Ct. 459, order: “Petition 
for rehearing denied.” 


Noted probable jurisdiction on appeal: 


Hoyt v. State of Florida (Prior decision 119 So.2d 691, 5 Race Rel. L. Rep. 501 [Fla. Supreme 
Court, 1959] sustaining the constitutionality of statutory provisions that, while jurors are 
to be taken from male and female electors, “the name of no female person shall be taken for 
jury service unless said person has registered with the clerk of the circuit court her desire to 
be placed on the jury list”). No. 126, Misc., January 9, 1961, 81 S.Ct. 382, order: “The motion 
for leave to proceed in forma pauperis is granted. In this case probable jurisdiction is noted. 
The case is transferred to the appellate docket and placed on the summary calendar.” 

State of Louisiana ex rel. Gremillion v. National Association for the Advancement of Colored 
People (Prior decision 181 F.Supp. 37, 5 Race Rel. L. Rep. 467 [E.D. La. 1960] declaring 
unconstitutional statutes requiring organizations to file annually information as to state mem- 
bers, and requiring non-trading organizations of a certain nature which are affiliated with 
organizations created or operating under other states’ laws to file affidavits that none of affili- 
ates’ officers is a member of any organization cited by the House un-American Activities 
Committee or the United States Attorney General as Communist, Communist-front, or sub- 
versive). No. 294, October 24, 1960, 81 S.Ct. 112, order: “In this case probable jurisdiction is 
noted.” 


Denied petition for rehearing: 

Bernstein v. Real Estate Commission of Maryland (Prior decision 363 U.S, 419, 5 Race Rel. L. 
Rep. 345 [1960] dismissing an appeal from Maryland state court decisions which affirmed 
state real estate commission’s conclusion that there was sufficient evidence to justify suspending 
two brokers’ licenses, and rejected the contention that complaints charging the brokers with 
“block-busting” constituted an unlawful conspiracy against their civil rights). No. 852, October 
10, 1960, 81 S.Ct. 35. Another decision: 5 Race Rel. L. Rep. 153 (1959). 

Hannah v. Larche; Hannah v. Slawson (Prior decisions 363 U.S. 420, 5 Race Rel. Rep. 303 
[1960] holding that the Civil Rights Act of 1957 authorized the United States Civil Rights 
Commission in voting rights hearings to refuse to inform subpoenaed persons of the nature 
and source of accusations against them and to refuse them cross-examination and confrontation 
privileges, and that the authority had been constitutionally exercised in connection with hear- 
ings at Shreveport, Louisiana). Nos. 549 and 550, October 10, 1960, 81 S.Ct. 33, 34. Another 
decision: 4 Race Rel. L. Rep. 935 (1959). 

Wolfe v. State of North Carolina (Prior decision 364 U.S. 177, 5 Race Rel. L. Rep. 333 [1960] 
dismissing for want of a federal question an appeal from a state court decision affirming the 
trespass convictions of Greensboro, North Carolina, Negroes for playing on a city-owned golf 
course under jease to a “club” of which they were not members). No. 7, October 10, 1960, 81 
S.Ct. 29, order: “Motion for leave to file supplement to petition for rehearing granted. Petition 
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for rehearing denied.” Other decisions: 2 Race Rel. L.° Rep. 605, 817, 818 (1957); 3 Race Rel. 
L. Rep. 687 (1958). 


Granted certiorari (i.e., agreed to review) : 


Anderson v. Alabama (Prior decision 120 So.2d 397, 5 Race Rel. L. Rep. 490 [Ala. Court of Ap- 
peals, 1959] affirming the conviction of a Negro upon determining that he had failed to carry 
his burden of proving that the jury commissioners of the county wherein he was indicted and 
tried have a scheme for excluding Negroes from the rolls, and accordingly rejecting his conten- 
tion that at the times of his indictment and trial there was systematic exclusion of Negroes from 
the county grand and petit juries in denial of his constitutional right to equal protection of the 
laws). No. 326, November 7, 1960, 81 S.Ct. 165. 


Denied certiorari (i.e., declined to review) : 


Byrd v. Sexton (Prior decision 277 F.2d 418, 5 Race Rel. L. Rep. 750 [8th Cir. 1960] affirming 
the dismissal of an action under federal civil rights statutes for alleged violation of girl's rights 
by conduct of school officials in excluding her from school for refusal to pay an “enrollment 
fee,” because those statutes were inapplicable where invalidity of state law or state constitu- 
tional provision is not claimed and the cause of action, if any, is for invasion of personal rights 
for which state laws and forums provide relief). No. 146, October 10, 1960, 81 S.Ct. 49. 

Crawford v. Lydick (Prior decision 280 F.2d 426 [6th Cir. 1960] affirming dismissal of an action 
in a federal district court in Michigan brought by an inmate of the state prison against certain 
law enforcement officers, judges, and court officers, of Michigan and Ohio for allegedly conspir- 
ing to violate his civil rights, because of a lack of jurisdiction over the Ohio defendants, judi- 
cial immunity, and failure to state a cause of action). No. 184 Misc., October 10, 1960, 81 S.Ct. 
93. Another decision: 5 Race Rel. L. Rep. 105 (1960). 

Cunningham v. State of Alabama (Prior decision 121 So.2d 888 [Ala. Court of Appeals, 1958] 
dismissing appeal of Negro convicted of manslaughter for failure timely to file record in Ala- 
bama Court of Appeals). The question presented on petition for writ of certiorari was: Does 
the county where defendant was tried systematically exclude Negroes on racial grounds from 
grand and petit jury service contrary to the Equal Protection Clause of the Fourteenth 
Amendment. 29 L.W. 3155 (1960). Petition denied. No. 477, December 5, 1960, 81 S.Ct. 
277. Another decision: 121 So.2d 890 (Ala. Supreme Court, 1960). 

Ennis v. Evans (Prior decision 81 S.Ct. 27, 5 Race Rel. L. Rep. 613 [1960] denying application 
for stay of judgment of Court of Appeals for the Third Circuit which held that a grade-a-year 
school desegregation plan proposed for Delaware does not comply with the “all deliberate 
speed” requirement). No. 537, January 9, 1961, 81 S.Ct. 379. Other decisions: 2 Race Rel. L. 
Rep. 7 (1956); 2 Race Rel. L. Rep. 301, 781 (1957); 3 Race Rel. L. Rep. 901 (1958); 4 Race 
Rel. L. Rep. 257, 574 (1959); 5 Race Rel. L. Rep. 637 (1960). 

Ford v. State of Illinois (Prior decision 168 N.E.2d 33, 5 Race Rel. L. Rep. 853 [Ill Supreme 
Court, 1960] affirming a murder conviction against the contention inter alia, that defendant 
was prejudiced by the fact that the first eight jurors accepted to try his case were Negroes, the 
court holding that he could not complain when it was not shown that he did not exhaust his 
peremptory challenges or that there was an attempt systematically to exclude white jurors). 
No. 183 Misc., October 10, 1960, 81 S.Ct. 93. 

Frye v. State of New York (Prior decision 180 N.Y.S.2d 314, 154 N.E.2d 568, 4 Race Rel. L. Rep. 
744 [N.Y. Court of Appeals, 1958] affirming a first degree murder conviction but granting a 
motion to amend the remittitur to show that defendant had asserted that he was deprived of a 
Fourteenth Amendment right, inter alia, in that Negroes were excluded from the trial jury). 
No. 469 Misc., November 21, 1960, 81 S.Ct. 242. 

Hayes v. Seaton (Prior decision 270 F.2d 319 [D.C. Cir. 1959] holding that, under statute pro- 
viding that the Secretary of the Interior’s decision ascertaining heirs of intestate Indian to 
whom lands had been allotted is final and conclusive, that official’s decision that an Indian 
who, within a year before his father died leaving a will giving residue of property to him, dis- 
appeared without being heard from thereafter, had survived his father so that the property of 








988 RACE RELATIONS LAW REPORTER [Vou. 5 


both father and son went to son’s heir was final and conclusive). No. 30, October 10, 1960, 81 
S.Ct. 40. Petition for rehearing denied. November 21, 1960, 81 S.Ct. 230. 

Truitt v. State of Illinois (Prior decision 278 F.2d 819, 5 Race Rel. L. Rep. 750 [7th Cir. 1960] 
holding, inter alia, that the civil rights statutes do not create a cause of action for false impris- 
onment unless done pursuant to a systematic policy of discrimination against a class or group 
of persons, and that this case, not alleging such facts, was properly dismissed below). No. 278 
Misc., October 17, 1960, 81 S.Ct. 109. 

Williams v. State of Texas (Prior decision 335 S.W.2d 224, 5 Race Rel. L. Rep. 507 [Texas 
Court of Criminal Appeals, 1960] affirming the judgment of an individual convicted of rape and 
sentenced to death, against the contention, inter alia, that the Texas statute which authorizes 
the execution of those sentenced to death is unconstitutional because it has not been uniformly 
enforced, more than twice as many Negroes than whites having been executed under it whereas 
the ratio of Negroes to whites in the state population is less than one to six). No. 245 Misc., 
October 10, 1960, 81 S.Ct. 98. 


Other orders: 

Burton v. Wilmington Parking Authority (Prior decision 157 A.2d 894, 5 Race Rel. L. Rep. 194 
[Del. Supreme Court, 1960] holding that the leasing to a restaurant proprietor of space in a 
public parking building by a state agency in order to defray part of the operating expense of 
providing the public offstreet parking is insufficient to make racially discriminatory action of 
the proprietor amount to state action). No. 164, October 10, 1960, 81 S.Ct. 52, order: “Further 
consideration of the question of jurisdiction is postponed to the hearing of the case on the 
merits.” Another decision: 4 Race Rel. L. Rep. 353 (1959). 

Goldsby v. State of Mississippi (Prior decisions 123 So.2d 429, 124 So.2d 297, 5 Race Rel. L. Rep. 
1169, infra [Miss. Supreme Court, 1960]. No. ____, November 14, 1960, 81 S.Ct. 218, order: 
“The application, as amended, for a stay of execution of the death sentence is granted, pend- 
ing the timely filing and disposition of a petition for writ of certiorari.” Other decisions: 1 Race 
Rel. L. Rep. 565 (1956); 3 Race Rel. L. Rep. 66 (1957); 4 Race Rel. L. Rep. 377, 539 (1959). 

Gomillion v. Lightfoot (For the United States Supreme Court decision in this case, see 81 S.Ct. 
125, 5 Race Rel. L. Rep. 974, supra [1960]). No. 32, October 10, 1960, 81 S.Ct. 41, order: 
“The motion of the United States for leave to participate in oral argument, as amicus curiae, is 
granted and 30 minutes are allotted for that purpose. The motion of American Civil Liberties 
Union for leave to file brief, as amicus curiae, is granted.” Other decisions: 3 Race Rel. L. Rep. 
1290 (1958); 4 Race Rel. L. Rep. 993 (1959). 


Cases docketed: 

Garner v. State of Louisiana; Briscoe v. State of Louisiana; Hoston v. State of Louisiana (Prior 
decision [La. District Court, 19th Judicial District, 1960] holding that Negroes’ refusal to com- 
ply with policeman’s request to move from “white” lunchcounter seats violated a Louisiana 
statute which makes it unlawful to disturb the peace by committing any act “in such a manner 
as to unreasonably disturb or alarm the public,” challenged in petition for certiorari to Louisi- 
ana Supreme Court raising questions whether (1) absence of evidence to support convictions 
rendered them violative of the Due Process Clause, (2) the statute is void for vagueness, and 
(3) the statute, as applied, violates the Due Process and Equal Protection Clauses). Nos. 617, 
618, 619, December 31, 1960, 29 L.W. 3204. 

National Association for the Advancement of Colored People v. Harrison (Prior decision 116 
S.E.2d 55, 5 Race Rel. Rep. 1152, infra [Va. Supreme Court of Appeals, 1960]). No. 689, 
January 31, 1961, 29 L.W. 3231. 

Orleans Parish School Board v. Bush (Prior decision____F. Supp. , 5 Race Rel. L. Rep. 
1000, infra [E.D. La. 1960] ). No. 589, December 16, 1960, 29 L.W. 3190; No. 613, December 
29, 1960, 29 L.W. 3204. 

Steele v. Tallahassee (Prior decision 5 Race Rel. L. Rep. 417 [Fla. Supreme Court, 1960] in which 
Florida university students, convicted in a Tallahassee city court of disorderly conduct for par- 
ticipating in local lunch counter sit-in demonstrations, were denied a review by the Florida 
Supreme Court, which transferred the matter to a state circuit court). No. 671, January 23, 
1961, 29 L.W. 3228. 
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EDUCATION 


Public Schools—Arkansas 
Earnestine DOVE, a minor, by her father, etc. v. Lee PARHAM, etc. et al. 


United States District Court, Eastern District, Arkansas, Western Division, November 19 and 29, 
1960, Civil No. 3680. 


SUMMARY: Negro students brought action in federal court against a Jefferson County, 
Arkansas, school district, seeking an order requiring their admission to a specified 
school without regard to the state Pupil Assignment Act of 1956 [1 Race Rel. L. Rep. 579, 
1077 (1956) ], which was in effect when the action was brought, or to the state Pupil Placement 
Act of 1959 [4 Race Rel. L. Rep. 747 (1959)], which was in effect when it came to trial. 
After extensive litigation (see summary at 5 Race Rel. L. Rep. 349), the federal district court 
directed the school board to submit an affirmative plan for the elimination of segregation in 
the school district by applying the Arkansas Pupil Assignment Law. Subsequently, the board 
submitted a plan which provided that during the transition period, race will be given consider- 
ation “as an existing fact”; that “lateral transfers” will generally be discouraged, except in 
exceptional cases, such as the availability of courses only in certain schools; that students 
generally will be assigned to the same school as the previous year; and that the “exceptional 
case” consideration will not apply to first year students. The board envisioned no specific 
time to complete the transition, but noted “as time goes by, race will probably eliminate itself 
as one of the factors brought into play... .” The court accepted the plan as a good faith start 
toward integration, but kept the case open to hear complaints from any students or group 
of students who felt aggrieved by application of the plan. 5 Race Rel. L. Rep. 349 (1960). 
Both sides appealed this holding, plaintiffs contending that they should have an injunction di- 
recting their admission to the white school, and that the court erred in approving the transi- 
tion plan. Defendants contended that the court erred in holding that it had jurisdiction to 
deal with the complaint of plaintiffs on its merits, and was not required to make dismissal on 
the basis that plaintiffs had not exhausted their administrative remedies. The Court of Ap- 
peals for the Eighth Circuit affirmed the order denying specific relief, and affimed the right 
of the court to deal with the complaint on its merits. However, the court held that the 
board’s announced plan did not amount to a “reasonable start”? toward desegregation, and 
remanded the case to require “the board . . . to come forth with something more objectively 
indicative as a program of aim and action than a speculative possibility wrapped in dis- 
suasive qualifications.” 5 Race Rel. L. Rep. 631 (1960) The district court ordered the school 
hoard to submit such a plan. The new program offered by the board includes a more lib- 
eral program of transfers of students in the upper grades and less rigid application of 
assignment criteria to younger students. The board agreed to assign first grade students 
to the school for which the parents express a preference unless it appears that attendance 
at the school for which preference is expressed is clearly contrary to assignment criteria. 
However, the board said it would honor preferences to attend schools in which the student’s 
race is in the majority. Plaintiffs, in their response to defendants’ report, objected to the plan 
as offering no affirmative steps toward desegregation. The plan and the plaintiffs’ objections 
are reproduced below: 
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REPORT OF DEFENDANTS DIRECTED BY ORDER OF 
THIS COURT ENTERED OcToBER 12, 1960 PuR- 
SUANT TO MANDATE OF THE COURT OF 
APPEALS. 


By order of this Court entered October 12, 
1960, the defendants were directed to prepare 
and file a new or further plan designed to bring 
about the elimination of compulsory racial segre- 
gation in the schools of the defendant district 
through a period of transition or otherwise and 
which will comply with the principles laid down 
in the Brown decisions and in the decisions of 
the Court of Appeals in this case. This report is 
submitted pursuant to that order. 

In order to comply with the order, it appears 
necessary to briefly review the decisions of the 
Court of Appeals. In the opinion of the Court 
of Appeals in this case reported at 271 F.2d 132, 
that Court directed that an injunction should be 
entered against the defendant district and its 
officers to prevent them from continuing to main- 
tain, as against the plaintiffs and the class repre- 
sented by them, the system of unconstitutional 
segregation theretofore existing in the defendant 
district but held that the defendant district was 
entitled to use the Arkansas Pupil Placement 
Law (Act 461 of 1959) in relation to its de- 
segregation task “as an implement or adjunctive 
element for effecting an “orderly solution of (the 
district’s) desegregation difficulties, in proper 
relationship to its other school-system problems, 
but with a subservience to the supreme-law 
declaration of the Brown cases as to all imposed 
segregation and the obligation owed to get rid 
thereof within the tolerance entitled to be 
allowed play under these decisions for accom- 
plishing that result” (page 137 of 271 F.2d). 
The Court held that the Arkansas Pupil Assign- 
ment Law was constitutional upon its face. 

The Board has adopted detailed regulations 
under and pursuant to said Pupil Assignment 
Law and pursuant to the order of this Court 
entered February 19, 1960 filed a report consti- 
tuting the statement of policies that the defend- 
ants intended to pursue in the application of 
the Pupil Assignment Law and the defendant 
district's regulations. That report was approved 
by this Court in this case (183 F.Supp. 389) but 
this Court’s approval was reversed by the Court 
of Appeals in this case by opinion filed August 
30, 1960. 

Inasmuch as compliance is necessary with the 
objections made by the Court of Appeals in its 
opinion, we will analyze the opinion. 


[Vou. 5 


1. The Court of Appeals reviewed its prior 
decision in which it had upheld the Arkansas 
Pupil Assignment Law and the conditions of 
that holding and concluded: 


“In summary, it is our view that the obli- 
gation of a school district to disestablish a 
system of imposed segregation, as the cor- 
recting of a constitutional violation, cannot 
be said to have been met by a process of 
applying placement standards, educational 
theories, or other criteria, which produce 
the result of leaving the previous racial 
situation existing, just as before. Such an 
absolute result affords no “basis to contend 
that the imposed segregation has been or is 
being eliminated. If placement standards, 
educational theories, or other criteria used 
have the effect in application of preserving 
a created status of constitutional violation, 
then they fail to constitute a sufficient reme- 
dy for dealing with the constitutional 
wrong.” 


The Court then observed that a solution to the 
problem of effecting desegregation will in most 
instances have to come through a series of pro- 
gressive transitional steps and pointed out that 
the Brown decisions permit the handling of a 
situation in this manner provided the school 
district engages in making a “reasonable start 
towards full compliance” and continues to move 
forward with “all deliberate speed.” 


2. The Court of Appeals’ objection to the 
report of the defendants is stated as follows: 


“Our difficulty with this is that what the 
school board has said it intends to do does 
not seem to us to contain any demonstrable 
objectivity, of either effort or aim, so as 
realistically to be appraisable as a ‘reason- 
able start’—not in subjectivity, but in affirma- 
tive effort.” 


(a) After stating the substance of the report 
concerning lateral transfers, the Court said that 
the report did not afford sufficient basis for the 
board to say, or for a Negro realistically to be- 
lieve, that the opportunity existed for students 
to escape from their imposed segregation status 
“in that the only result which the district has 
demonstrated is subject to being produced by 
a use of the statute on the foregoing basis is 
to leave the segregation situation remaining, 
just as it is.” 


Ay 
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(b) The Court then pointed to the use by 
the district of certain tests and concerning the 
same stated: 


“The District admittedly has no intention to 
engage in any such general application of 
these devices as to enable it to effect a 
reconstruction or reorganization of its school 
system or its class rooms on the basis of the 
levels that might be arrived at from such 
individual scorings. Nor can it be said to 
intend to make the statute serve as a means 
for making a choice or selection among 
Negro students in relation to each other, for 
purposes of some initial, limited, transitional 
step in effecting the disestablishment of its 
segregation system—because the plan does 
not contain any definitive expression of in- 
dicated opening at any point for the ad- 
mission, as suggested above, of some con- 
templated number of Negro students, by a 
particular time, at a designated grade-level.” 


(c) The Court then discussed that portion of 
the report dealing with pupils entering school 
for the first time at the first grade level and 
concluded that “it does not set forth any defini- 
tive program or step on the board’s part for so 
effecting desegregation, or hold forth any prom- 
ise of such a result, as a ‘reasonable start’ at this 
level.” With reference to this section, the Court 
pointed out that the report set forth that the 
opportunity will be given for pupils and their 
parents to make indication of school preference 
as to initial first grade assignment but observed 
that this was followed by the declaration that 
such assignments would be made “consistent 
with available school facilities, current teacher 
load, curriculum, emotional stability, readiness 
ability, adjustment potential and related mat- 
ters.” And, the Court again emphasized that the 
defendants had not stated that they were ready 
to make any desegregating assignments. 

In this report, we will set forth what has 
transpired and will state what the defendants 
propose to do in addition to, in supplement of, 
and where inconsistent in amendment of the 
report heretofore filed. 

A. With reference to “1” above, concerning 
the reference of the Court of Appeals to the 
fact that as of the time of its decision the board’s 
operations had not resulted in any change in 
the theretofore imposed segregation, the de- 
fendants report as follows. In May, 1960 a “pre- 
school registration” was conducted for the pur- 
pose of enrolling all children who would enter 


the first grade in the defendant district in Sep- 
tember, 1960. This registration program has 
been conducted for many years in the defendant 
district. In connection with the pre-registration 
program, the California Short-Form Test of 
Mental Maturity (Pre-Primary) was adminis- 
tered to every registering student and public 
announcement of the registration directed all 
students to “register at the school that their 
parents or guardians desire that they attend, 
and the Board of Education will regard the 
place of registration to indicate the desire of the 
parents and guardians in this respect.” The 
above referred to test is a well recognized 
educational tool for use with children entering 
schooi for the first time and was adopted in 
connection with the defendant board’s continu- 
ing program for educational improvement. It is 
the defendant board’s intention to administer 
this test, or a similar test, to all entering students 
at the first grade level in the future. During the 
pre-school registration, all white children regis- 
tering were presented by their parents or 
guardians for registration at Dollarway School 
or Hardin School. Three Negro children were 
presented for registration at Dollarway School 
and all other Negro children were presented for 
registration at Townsend Park School. As stated 
in the report heretofore filed with this Court, 
the board gave careful consideration to initial 
assignments of all students, and with particular 
reference to the three Negro children it con- 
cluded that under the standards and criteria 
contained in the Pupil Assignment Law and the 
board’s regulations, utilized under and pursuant 
to the authorizing language of the Court of 
Appeals approving the Assignment Law, two of 
the three Negro children should be initially as- 
signed to Townsend Park School and that the 
other Negro child, Delores Jean York, should 
be initially assigned to Dollarway School. She 
was assigned, entered Dollarway on the opening 
day of school in September, and continues in 
attendance there as of this time. The defend- 
ants point out that there was no objection made 
to the action taken by the defendant board with 
reference to the initial assignments on the part 
of anyone, and in particular the two Negro chil- 
dren who had registered at Dollarway but who 
were initially assigned to Townsend Park did not 
object and did not file applications for reassign- 
ment. Under these circumstances, they have not 
attempted to pursue administrative remedies as 
directed by the Court of Appeals in its first 
decision in this case, and obviously there is and 
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can be no issues before this Court with refer- 
ence to the 1960-61 assignment of any of the 
first grade children. It appears clear that the 
taking of this affirmative objective action, after 
the record was closed upon which the Court 
of Appeals based its reversal but prior to the 
handing down of the Court of Appeals de- 
cision, has removed the principal objection found 
by the Court of Appeals in that the results 
produced by the defendants have no longer left 
the previous racial situation existing just as 
before. There has been integration at the first 
grade level in a manner recognizing the con- 
stitutional rights of all children which, the de- 
fendants submit, demonstrates the good faith of 
the defendant board and verifies the defendants’ 
commitments in this regard. 


B. With reference to “2(a)” above, what has 
been said in “A” above answers the same ob- 
jection of the Court of Appeals because the 
objective action of the defendant board has 
produced a result changing the previously 
existing segregation situation. 

With reference to “2(b)” above, the defend- 
ants advise the Court that they have heretofore 
instituted and are developing a general testing 
program throughout all schools in the district 
designed to point out achievement deficiencies 
in the schools and corrective measures that 
should be taken to equalize over a period of 
time achievement levels. For example, I. Q. tests, 
heretofore instituted, will be in general use 
throughout the system by the end of this school 
year with testing at the first grade, fourth grade, 
junior high and senior high levels. This will 
result in an accurate I. Q. score on each student. 
And, as above pointed out, corrective measures 
have heretofore been instituted and will be 
continued to correct deficiencies developed by 
the general testing program of the district. We 
feel that this program, during the transition 
period, will enable the district to undertake 
necessary reconstruction and reorganization and, 
where necessary, make a proper and constitu- 
tional selection among students. 


With reference to “2(c)” above, concerning 
the first grade level, the defendants again point 
out that the objective definitive action hereto- 
fore taken with reference to desegregation (it 
being remembered that only three Negro chil- 
dren registered at the Dollarway School) was 
not in the record upon which the Court of 
Appeals based its decision and goes a long way 
toward meeting the objections of the Court of 
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Appeals pertaining to that portion of the defend- 
ant board’s prior report. In this regard, we point 
out that the Court of Appeals apparently found 
objectionable the reference in the prior report 
to the undertaking of a more extensive review 
relevant to the assignment criteria in making 
the initial assignment of first graders. It ap- 
pears to the defendants that the Court of Ap- 
peals may have misconstrued the intention of 
the defendant board. It was not the purpose of 
the board by inserting that language to qualify 
its commitment with reference to the first graders 
but to point out the difference in treatment in 
a constitutional application of the Pupil Assign- 
ment Law and regulations with reference to 
initial assignment. For reasons stated elsewhere 
in Parts I and II of the prior report, initial 
assignments of existing students and transferring 
students would have to be made as indicated 
in the report without such extensive review. 

By way of explanation of the “qualifying” 
language of the prior report, the defendants 
feel justified in pointing out that the difficulty 
arises by virtue of the apparent inconsistency 
between indiscriminately applying the Pupil As- 
signment Law, held valid and binding on all 
parties, which contemplates individual consider- 
ation of each student in the light of governing 
criteria and then making an assignment, and 
an obligation to make a commitment in ad- 
vance as to assignments of certain numbers of 
students to certain schools without ever having 
applied, or had the opportunity to apply, the 
assignment law and criteria. However, we feel 
that the objective and definite action taken by 
the board in September is the best answer to the 
objectionable “qualifications”. 


Based upon the above, the defendants now 
report to the Court: 


I. The defendants are in, and for some time 
in the future will be in, a transition period 
and they will continue to operate under the 
Arkansas Pupil Assignment Law and the regu- 
lations heretofore adopted by the board in the 
manner and consistent with the Court of Appeals 
approval of that law and its use as “an imple- 
ment or adjunctive element for effecting an 
orderly solution of (the district’s) desegregation 
difficulties”. 

II. The defendants will continue to make 
initial assignments of existing and transferring 
students in accordance with Parts I and II of 
the defendants’ prior report. In this regard, the 
defendants again point out that the desirability 
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of a lateral transfer at any grade level may be 
called to the attention of the board, prior to 
initial assignments in May of each year “by any 
student or parent, the personnel of the district, 
any other interested person, or by independent 
investigation by the board”. Furthermore, the 
defendants again point out that any student at 
any grade level can file under and pursuant 
to the regulations of the defendant board an 
application for reassignment. And, the defend- 
ants will operate at these levels under and pur- 
suant to the caveat and qualification made by 
this Court in its opinion in this case reported 
in 183 F.Supp. 389, at page 393, that “the 
board will not be justified in applying its transfer 
standards to the younger students as rigidly 
as it seems inclined to apply them to students 
in the more advanced grades”. 


III. With the expressed intention of removing 
“qualifications” and “generalities”, the defendants 
state that with reference to the first grade 
students, they will be assigned to the school 


for which the parents or guardians express a 
preference in the manner provided for such ex- 
pression (a definite opportunity will be given 
for such expression of preference) unless it 
appears that attendance at the school for which 
preference is expressed is clearly contrary to the 
assignment criteria contained in the Pupil As- 
signment Act and the board’s regulations under 
and pursuant thereto. In this regard, the board 
will honor such voluntary preferences to attend 
schools wherein their race is in the majority in 
the light of governing decisions, heretofore cited 
and familiar to this Court, interpreting the rights 
and obligations of all parties under the Brown 
decisions. No first grade student will be denied 
the right to attend a school in accordance with 
his preference on purely racial considerations 
not expressly authorized by the governing opin- 
ion of the Court of Appeals. 


WHEREFORE, having further reported as 
ordered by this Court, the defendants pray that 
the Court approve this report. 


Plaintiff's Objection to Report 


Come the plaintiffs herein and for their 
Response to the Report of the defendants which 
was filed on November 19, 1960, state: 


(1) The Report of the defendants does not 
comply with the Court of Appeals’ decision of 
August 30, 1960, inasmuch as the Report does 
not contain any objective and affirmative steps 
to be taken by the Dollarway School Board to 
meet its obligation to rid the Dollarway School 
District of unconstitutional segregation with all 
deliberate speed. 

The Court of Appeals in its opinion stated, 
among other things: 


“Again, in what the District has done and 
proposes to continue doing, application of 
these devices is not going to be made to 
the students generally of the system but 
only to such individuals as undertake to 
engage in application for a transfer—which 
in the realities of the District here simply 
means, to Negro students seeking to enter 
a white school. 

“The District admittedly has no intention 
to engage in any such general application 
of these devices as to enable it to effect 
a reconstruction or reorganization of its 
school system or its class rooms on the 


basis of the levels that might be arrived at 
from such individual scorings. Nor can it be 
said to intend to make the statute serve 
as a means for making a choice or selection 
among Negro students in relation to each 
other, for purposes of some initial, limited, 
transitional step in effecting the disestablish- 
ment of its segregation system—because the 
plan does not contain any definitive expres- 
sion of indicated opening at any point for 
the admission, as suggested above, of some 
contemplated number of Negro students, 


by a particular time, at a designated grade- 
level.” 


The Court of Appeals further stated: 


“, . . Placement standards and educa- 
tional doctrines are entitled to their proper 
play, but that play, as we have emphasized, 
is subordinate to the duty to move forward, 
by whatever means necessary, to correct the 
existing constitutional violation with “all 
deliberate speed.” (Emphasis added) 


The Dollarway Board, through its Report, 
places the burden of getting rid of imposed 
segregation upon the shoulders of the Negro 
parents and their children with the attendant 
consequences of being singled out in the com- 
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munity and subjected to economic reprisals, 
threats and intimidation. It is its responsibility 
with all deliberate speed to get rid of it, and 
not to force Negro parents and their children 
to do so. 

The defendants have asserted in their Report 
that the admission of one Negro child to the 
first grade at Dollarway is an expression of 
good faith of the defendants and an affirmative 
approach by the defendants to meet the obliga- 
tion placed upon them, but plaintiffs submit 
that the Court of Appeals was aware of the 
admission of the one Negro child to Dollarway 
when the Court rendered its decision, for the 
Court noted the Board’s action in its opinion 


is being required to make, of what scope 
of opportunity generally was afforded for 
admission, in relation to such action.” 


Plaintiffs, therefore, submit that the admission 
of the Negro child to Dollarway does not satisfy 
the requirements of the Court of Appeals, 
namely, objectivity and affirmative steps to be 
taken by the Board. 


(2) That the Report offers no benefit whatso- 
ever to minor plaintiffs, Corliss Smith and James 
Edward Warfield, or to other Negro children 
now enrolled in segregated schools. 


(3) That the Report is not a good faith, 





prompt and reasonable start toward full com- 
pliance with the mandate of the Supreme Court 
in the Brown decisions. 

Wherefore, plaintiffs pray that the Court dis- 
approve the Report of the defendants. 


and went on further to state: 


“ ... The trial court may possibly desire 
to have indication made, in the more defini- 
tive expression of program which the board 





EDUCATION 
Public Schools—Georgia 


William WITTKAMPER, a minor, by his father and next friend, et al. v. James HARVEY, et 
al., the School Board of Americus, Georgia. 


United States District Court, Middle District, Georgia, Americus Division, October 25, 1960, 188 F. 
Supp. 715. 


SUMMARY: A class action against the Americus, Georgia, city school board and individual 
board members was brought in federal district court by three white children, residents of 
Koinonia Farm in Sumter County outside the city of Americus, to enjoin defendants from 
refusing to admit to the city schools plaintiffs and other qualified students from the Farm 
upon the same terms applicable to other white children residing in the county, and from 
refusing them admission “solely because of their religious and social beliefs and affiliations.” 
The court found that the city and the county each operated an independent public school 
system primarily for children living in its own political unit, but that the city and county 
boards of education had had an agreement since 1957 whereby a child might transfer from 
one system to the other. Although it was understood that neither board was obligated to accept 
a student desiring to transfer from the other, nevertheless, all students released from the coun- 
ty board for transfer to the city system who had made timely applications had been accepted 
by the city board except those from Koinonia Farm, Defendants’ position was that there was 
such “widespread resentment and hostility throughout Sumter County against Koinonia 
Farm” that they believed “trouble and disorder” would result immediately from accepting 
plaintiffs, through mistreatment of plaintiffs by other students. The court found the resent- 
ment to have resulted from the facts that Koinonia residents practiced their religious beliefs 
in a communal type of living, in “active good will toward all men” rather than violence in 
retaliation for violence, and in accepting as a brother “anyone who is a son of God, whether 
he is white or black or what”; that at one time the farm had been racially integrated; and 
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that unfavorable nationwide publicity had resulted to the city and county because of “local 
difficulties” resulting from those beliefs and practices. It was held that, while defendants 
could have refused to accept any students living in the county outside the city, yet when they 
accepted some such students they were then obligated to afford equal protection to all such 
students desiring a transfer; that their action in rejecting plaintiffs’ applications was state ac- 
tion under the Fourteenth Amendment; that the reasons for the rejections were not lawful; 
and, therefore, that defendants’ actions denied plaintiffs equal protection of the laws. The 
court also held that the action was properly a class action. Accordingly, the court permanently 
enjoined defendants, their successors, and all persons in concert with them from refusing ad- 
mission to the city school system students who are Koinonia Farm residents, solely on the 
ground of their religious and social practices and beliefs, and from refusing immediately to 


accept plaintiffs into the city high school as transfer students from the county system. Juris- 


diction was retained. 


BOOTLE, District Judge: 


The above-styled action was filed on Septem- 
ber 12, 1960 against the School Board of 
Americus, Georgia and its individual members 
seeking, inter alia, to enjoin “defendants, their 
agents, employees, and successors, and all per- 
sons in active concert and participation with 
them from refusing to consider and grant, in the 
absence of legitimate objection, the applications 
of the plaintiffs and other qualified students who 
are members [of] or connected with Koinonia 
Farm, upon the same terms and conditions ap- 
plicable to [other] white children who are 
residents of Sumter County and who seek ad- 
mission to the Americus City School System; . . . 
and from refusing to approve the application [s] 
for admission from students of Koinonia Farm 
solely because of their religious and social be- 
liefs and affiliations; . . . and from continuing to 
pursue the policy, practice, custom and usage of 
refusing to admit applicants from Koinonia 
Farm. . . .” The complaint further prays for 
money damages for each of the plaintiffs in the 
amount of $500.00.. A hearing on plaintiffs’ 
prayer for a preliminary injunction was held on 
September 28, 1960. At the conclusion of said 
hearing both sides agreed that said hearing 
would also be considered as a plenary hearing on 
the prayer for a permanent injunction and that 
the court should issue a final judgment on the 
basis of the evidence introduced at said hearing, 
leaving only the question of damages for pos- 
sible future consideration. Accordingly, both 
sides have submitted proposed findings of fact, 
conclusions of law, and judgments together with 
written briefs and arguments in support thereof 
and in opposition thereto. Having carefully 
studied said submissions as well as the cases 
cited therein and the evidence adduced at the 
hearing, the court is prepared to make its deci- 


sion. The following is intended to constitute the 
court’s findings of fact and conclusions of law 
as required by Fed. R. Civ. P. 52. 


Two completely separate and independent 
public school systems exist in Sumter County, 
Georgia—1) the City of Americus school system, 
operated primarily for students who are residents 
of Sumter County living in the City of Americus 
and governed by the Board of Public Education 
of the City of Americus, and 2) the Sumter 
County system, operated primarily for students 
who are residents of Sumter County not living in 
the City of Americus and governed by the 
Sumter County Board of Education. The City 
system includes one high school having about 550 
students, and the County system includes two 
high schools—Plains, having about 120 students, 
and Leslie, having a smaller enrollment than that 
of Plains. 

For a number of years prior to 1957, the City 
system generally did not admit into its high 
school any non-resident of the City because of 
overcrowded conditions. However, after the ad- 
dition of eight new classrooms in the spring of 
1957, the City Board made a written proposal to 
the County Board to govern the transfer of 
students between the two systems, but said 
proposal was rejected by the County Board. 
Although no written agreement was ever entered 
into between the two boards, a_ general 
agreement or understanding was subsequently 
reached between the two systems. Under that 
general agreement or understanding, in order for 
a child to transfer from one system to the other, 
the approval of both boards is required. If both 
boards approve the transfer, the state funds 
received for the child transferring, based on 
average daily attendance, are transferred from 
the system he is leaving to the system to which 
he is going. It was understood from the 
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beginning between the two boards that there was 
no obligation to accept a student desiring to 
transfer from the other system nor any obligation 
to release a student desiring to transfer to the 
other system, and that action by each board 
would be entirely discretionary. 


The procedure generally followed under the 
general agreement or understanding between the 
two boards for effecting a transfer to the City 
high school consisted, initially, of filing a form 
requesting release by the County system with the 
County Board. The County system usually 
furnished these forms in the spring of the year to 
students desiring to transfer the following fall. 
The County Board would then act on the 
requests filed with it, and, thereafter, the County 
School Superintendent would notify the City 
School Superintendent of the names of those 
students released by the County Board for 
transfer to the City system. The City Board 
would then consider the applications for transfer 
to the City system of those students released by 
the County Board, and accept or reject them. 

During the period from 1957 to the present, the 
period during which this general agreement or 
understanding has existed between the two 
boards, all students who desired to transfer to the 
City system were released by the County Board. 
During the same period all students released by 
the County Board for transfer to the City system 
who made timely applications were accepted by 
the City Board except for students who resided 
at Koinonia Farm. 

The evidence does not disclose the numbers of 
students applying for transfer from the County 
to the City system in the years 1957, 1958, and 
1959, although the evidence does disclose that 
two residents of Koinonia Farm, Jim Jordan, 
brother to plaintiff Jan Jordan, and Miriam Baer, 
made applications for transfer to the City system 
in August, 1958, which applications were rejected 
by the City Board. Conrad Browne, father of 
plaintiff Lora Ruth Browne, testified regarding 
the two applications of students residing at Koin- 
onia Farm which were rejected in 1958 as fol- 
lows: 


“(T]he reasons that were given were 
that we had applied late in the summer, 
since they had not moved to Koinonia until 
late, after school had been out, and she and 
Jim had both come back and we wanted 
them to go to school at home, but the City 
Board said that they had more students 
than they were able to take care of. I 
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believe, if I remember the figures cor- 
rectly and I am pretty sure of these, that 
there were 65 students accepted that year 
and Jim and Miriam were beyond this 
number.” 


However, the following entry is contained in 
the official minutes of the Board of Public Edu- 
cation of the City of Americus of a meeting of 
August 25, 1958: 


“REQUEST FROM 
CLARENCE JORDAN. 


“Mrs. Jordan had been to see Mr. O’Neal 
concerning his [her] son, Jim, entering the 
high school and Miriam Baer, a Mennonite 
who is staying with the Jordans. Miriam is 
not well advanced. She attended the same 
school and lived in the same community as 
Jim in North Dakota. It seems that trouble 
has followed Jim wherever he has gone. 
These children are county students. Mr. 
Warren made the following motion: “‘Be- 
ginning with the school term 1958-59, all 
students living outside the city limits and 
entering the American School System, must 
have the approval of the Americus Board 
of Public Education.’ Mrs. Davis seconded 
the motion and it was carried.” 


The three plaintiffs who reside with their 
parents on Koinonia Farm, located in Sumter 
County outside the City of Americus, graduated 
in the spring of 1960 from Thalean School, a 
grammar school in the County system. They, 
along with 27 other students in the County sys- 
tem, filed requests for release by the County 
Board in order that they might transfer to the 
City system. The County Board granted all of 
the requests, and the County School Superin- 
tendent submitted the names of the students de- 
siring to transfer to the City system to the City 
Board. The City Board accepted all of the stu- 
dents desiring to transfer to the City system 
except for the three plaintiffs, who were re- 
jected without any reason being given by the 
City Board. About a month later, August 29, 
1960, the parents of the three plaintiffs appeared 
before the City Board and asked that it recon- 
sider its decision. After reconsideration the City 
Board again rejected plaintiffs, and on or about 
August 30, 1960, one of the parents was so noti- 
fied and informed by one of defendants that 
the action had been taken by the City Board 
because it felt that it was to the best interests 
of all concerned not to accept the children. 
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The position of defendants is best summarized 
in their proposed finding of fact No. 15, part of 
which follows: 


“They [the City Board members] believe 
that trouble and disorder would immediate- 
ly result from the acceptance of these three 
minor plaintiffs into the City High School, 
not because of misconduct by the plain- 
tiffs but as a result of mistreatment of them 
by other high school students. The members 
of the Board and the City Superintendent 
feel that their primary obligation is to the 
children of the City of Americus. They be- 
lieve they are under no legal obligation to 
take the three minor plaintiffs and would 
simply be violating their duty and public 
trust if they allowed the three minor plain- 
tiffs to come into the City system under 
these circumstances.” 


This fear of disorder in the high school if plain- 
tiffs are admitted is based, defendants contend, 
on “widespread resentment and hostility through- 
out Sumter County against Koinonia Farm.” 
They point to hostility toward Jim Jordan, 
brother of one of the plaintiffs, when he attended 
Plains High School in Sumter County in 1958. 
Plaintiffs concede that such hostility existed but 
to a lesser degree than defendants contend, and 
that such hostility and its effect on Jim Jordan 
were the cause of his withdrawal from Plains 
High School. Plaintiffs also admit that some re- 
sentment and hostility exist in Sumter County 
against Koinonia Farm, although they contend 
it has diminished since 1958. Plaintiffs point to 
the fact, which defendants admit, that plaintiffs 
and other grammar school children from Koi- 
nonia Farm have experienced no trouble while 
attending grammar school at Thalean School in 
the County system, and that Eleanor Jordan, 
sister of one of the plaintiffs, who graduated 
from Americus High School five or six years ago, 
experienced no mistreatment at the hands of 
City high school students. However, defendants 
point out, and plaintiffs concede, that resent- 
ment in Sumter County toward Koinonia Farm 
increased about 1956, although plaintiffs contend 
that resentment has diminished since 1958. 
Because of the court’s view of the law con- 
trolling this case, it is unnecessary to make a 
finding regarding the extent of the resentment 
and hostility in Sumter County against Koinonia 
Farm. Nor is it necessary to determine whether 
the defendants have reasonable grounds to be- 
lieve that “trouble and disorder” will result from 


the admission of plaintiffs to Americus High 
School. The court does have the duty, however, 
to determine, under the evidence, the cause of 
community resentment which is itself the cause, 
under the contentions of defendants, of plain- 
tiffs’ rejections. 

Clarence Jordan, father of one of the plain- 
tiffs and a resident of Koinonia Farm, testified, 
concerning the beliefs of the residents of Koi- 
nonia Farm and their way of living, as follows 
in response to questions from plaintiffs’ counsel: 


“Q. Do you yourself know of any reason why 
these children would be resented in the 
school system other than being from Koi- 
nonia and entertaining certain ideas that 
are taught and practiced at Koinonia? 


“A. I know of none whatsoever. 


“Q. Now, at Koinonia certain ideas are taught 
and practiced, are they not, which many 
people perhaps might resent and take 
exception to? 


“A. I should think so. 


“Q. Specifically, isn’t it true that you at Koi- 
nonia believe that racial integration is 
morally right? 


“A. I wouldn't put it in those terms. We have 
never advocated racial integration. We 
simply have advocated that we believe 
in the kind of God as revealed in Jesus 
Christ and this we find in the New Testa- 
ment, that God is no respecter of per- 
sons, that he looks not on the outward 
part but upon the heart. He pays no at- 
tention to the skin and does not evaluate 
people by the external appearances. Being 
followers of Jesus and believing in that 
kind of God, we accept as our brother 
anyone who is a son of God, whether he 
is white or black or what. We do not call 
that integration. We are not ruling on 
that or saying one way or the other. We 
simply call it a practice of our Christian 
beliefs. 


“Q. Is another one of the things that is taught 
and practiced at Koinonia the idea of 
pacifism, of non-violence? 


* “A, Well, there again it revolves around our 
religious beliefs. Once again we believe 
that God is the kind of God as revealed 
in Jesus, and Jesus clearly did not use 
force and violence on his enemies. And we, 
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therefore, have sought to practice, not so 
much non-violence, but as nearly as we 
can, active good will towards all men. 


“Q. Now, have you taught or tried to teach 
your children this doctrine? 


“A. We have tried to teach our children that 
when they are hurt and slandered to try 
to love those who oppose them. We have 
taught them never to resort to violence 
to meet violence. We have tried to teach 
them to be honest and courageous and 
law abiding, and we have tried to bring 
them up in the nurture of Christian re- 
ligion in all of its aspects, regardless of 
whether it be popular or unpopular. 


“Q. And do you at Koinonia not practice a 
communal type of living? 


“A. We share all things in common just as the 
early church did as described in Acts 2 
and again in Acts 4, in which the writer 
of the Books of Acts clearly describes the 
early Christians as living together and 
holding all things in common. 


“Q. Do you know of anything other than the 
beliefs you just expressed which would 
single your children out for hatred or con- 
tempt or ridicule or resentment? Do you 
know of any single doctrine or idea, prac- 
tice or principle that might cause the re- 
sentment which the school board fears so 
much? 


“A. I know of no other reasons.” 


The court finds that the resentment in Sumter 
County toward Koinonia Farm and its residents 
is because of the beliefs and practices articulated 
by Mr. Jordan, the fact that, at one time, Koi- 
nona Farm was racially integrated, and unfavor- 
able nationwide publicity accruing to Americus 
and Sumter County because of local difficulties 
resulting from said beliefs and practices. 


Other factual contentions are made, but the 
findings made above are the relevant facts on 
which the decision in this case rests. 


It is clear that the action of the Board of Pub- 
lic Education of the City of Americus in reject- 
ing the applications of plaintiffs was state action 
within the meaning of the Fourteenth Amend- 
ment: “No State [emphasis supplied] shall. . . 
deny to any person within its jurisdiction the 
equal protection of the laws.” Said City Board 
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was created by an act of the General Assembly 
of Georgia, receives a substantial portion of its 
operating funds from the State of Georgia, and 
constitutes an arm of the state in operating a 
system of free public schools in the City of 
Americus. 


The controlling question of law, though, is 
whether the City Board’s action has denied 
plaintiffs the equal protection of the laws pro- 
tected against state abridgement by the Four- 
teenth Amendment. Defendants contend that no 
student residing in Sumter County outside the 
City of Americus has a right to attend a school 
in the City system, and that “[w]here such right 
is sought it may as a matter of law be granted 
or denied for any reason at all, or for no reason, 
purely as a matter of grace and not as a matter 
of right.” However, plaintiffs are complaining of 
denial of their rights to “equal protection of the 
law,” equal protection being a right in itself 
independent of any right to attend a particular 
school system or a particular school in a system. 
Undoubtedly, the City Board could lawfully re- 
fuse to accept any students living in Sumter 
County outside the City of Americus into the 
City school system. However, when the City 
Board decides to accept some students living in 
Sumter County outside the City of Americus 
into the City school system and proceeds so to 
accept some such students, the City Board is 
then obligated under the law to afford equal 
protection to all such students desiring to trans- 
fer from the County to the City school system. 
Such obligation exists even though County stu- 
dents have no right to attend City schools, and 
even though transfer to the City system “is mere- 
ly a privilege granted or withheld by the [City 
Board] at its pleasure.” Glicker v. Michigan 
Liquor Control Commission, 160 F. 2d. 96, 100 
(6th Cir. 1947). This is not to say, of course, 
that the City Board may not impose reasonable 
standards to be met before a transfer student 
will be accepted. Certainly the City Board may 
require superior academic and conduct records 
if it desires to do so. And surely the City Board 
may limit the number of transfer students it 
will accept. But the City Board may not arbi- 
trarily refuse to admit a transfer student for 
“any reason at all, or for no reason” if it is ad- 
mitting other transfer students. Although the 
City Board has a discretion, it is a legal discre- 
tion which must be exercised in accordance with 
the Constitution’s requirement that all persons 
be accorded equal protection. 
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The court is thus unavoidably faced with the 
question of whether the City Board’s reason for 
rejecting the three plaintiffs was consistent with 
equal protection. Defendants concede that the 
three plaintiffs are very nearly model students 
and that no trouble in the Americus High School 
is to be expected from them. However, defend- 
ants have rejected plaintiffs because of antici- 
pated trouble from other students as a result of 
community resentment against Koinonia Farm. 
As the court has already found, this community 
resentment is due to the religious and social be- 
liefs and practices of the residents of Koinonia 
Farm. Therefore, the reason for plaintiffs’ re- 
jections is the religious and social beliefs of 
themselves, their parents and the other residents 
of Koinonia Farm. This will not do. “The vindi- 
cation of rights guaranteed by the Constitution 
can not be conditioned upon the absence of 
practical difficulties.” Orleans Parish School 
Board v. Bush, 242 F. 2d. 156, 166 (5th Cir. 
1957). See also Cooper v. Aaron, 358 U.S. 1 
(1958). Since no lawful reason appears for the 
rejection of the three plaintiffs by the City 
Board, and since plaintiffs were rejected by the 
City Board without lawful reason while other 
County students similarly situated were accepted 
by the City Board, the Board’s action in reject- 
ing plaintiffs denied them equal protection of the 
laws. See Griffin v. Illinois, 351 U. S. 12 (1956); 
James v. Almond, 170 F. Supp. 331 (E.D.Va. 
1959); Niemotko v. Maryland, 340 U. S. 268, 95 
L. Ed. 267 (1951); Glicker v. Michigan Liquor 
Control Commission, supra; Skinner v. Okla- 
homa, 316 U. S. 535 (1942); Yick Wo v. Hopkins, 
118 U. S. 356 (1886). 


Defendants have raised the question whether 
the present action is properly a class action. The 
court finds that other children residing at Koi- 
nonia Farm attend grammar school at Thalean 
School in the County system. Although no evi- 
dence was adduced at the hearing of any other 
students resident at Koinonia Farm who pres- 
ently desire to transfer to the City system, in 
all probability when other Koinonia Farm chil- 
dren finish Thalean School some will desire to 
transfer to Americus High School. Therefore, 
the present action is properly a class action 
within the meaning of Fed. R. Civ. P. 23. 


On the basis of the findings of fact and con- 
clusions of law made herein, this court is of the 
opinion that plaintiffs’ prayer for a permanent 
injunction should be granted. 
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DECREE 


The above-stated case having been tried to 
the court without a jury and the court having 
made findings of fact and conclusions of law, 
which have been filed herein, now, in conformity 
therewith, it is hereby 


ORDERED that the defendants James Harvey, 
Mrs. Katherine Howell, Melvin Tye, Mrs. Helen 
Davis, Mrs. Tommy Hooks, W. B. Smith, John 
Flatt, Jean Wise, W. R. Moyd, Charles Smith, 
Dr. J. H. Robinson, Fred Bowen, and Warren 
Fortson, as members of the Board of Public Edu- 
cation of the City of Americus, their agents, 
employees, successors and all persons in active 
concert and participation with them, be and they 
are hereby forever enjoined and restrained from: 


1) refusing admission to the City of Ameri- 
cus school system to students who are resi- 
dents of Koinonia Farm solely on the ground 
of their religious and social practices and 
beliefs; and 2) refusing immediately to ac- 
cept plaintiffs William Wittkamper, Lora 
Ruth Browne, and Jan Jordan into the City 
of Americus high school as transfer students 
from the Sumter County school system. 


This ccurt recognizes that the primary right 
and duty of fixing requirements for the transfer 
of students from the Sumter County school sys- 
tem to the City of Americus school system and 
of passing upon the qualifications of applicants 
for transfer to the City of Americus school sys- 
tem rests upon the Board of Public Education 
of the City of Americus and its members, and 
nothing in this decree shall be construed to re- 
strict the proper exercise of that right. The in- 
tent of the injunction herein granted is only to 
restrict the exercise of that right so as to forbid 
admission practices which would deny to resi- 
dents of Koinonia Farm equal protection of the 
laws, and to forbid denial of admission to resi- 
dents of Koinonia Farm who are qualified for 
such admission, solely on the ground of their 
religious and social practices and beliefs. 


This court retains jurisdiction of this cause for 
the purpose of passing any and all additional 
orders herein as may, in its judgment, become 
appropriate. It is 


FURTHER ORDERED that defendants pay 
the costs herein. 
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EDUCATION 
Public Schools—Louisiana 
ORLEANS PARISH SCHOOL BOARD vy. Earl Benjamin BUSH, et al. 


United States District Court, Eastern District, Louisiana, New Orleans Division, Civil Action No. 
3630, 188 F.Supp. 916; United States Supreme Court, 81 S.Ct. 260. 

Harry K. WILLIAMS, et al. v. Jimmie H. DAVIS, Governor, etc., et al. 

United States District Court, Eastern District, Louisiana, New Orleans Division, Civil Action No. 
10329, 188 F.Supp. 916; United States Supreme Court, 81 S.Ct. 260. 

George L. SINGELMANN, et al. v. Jimmie H. DAVIS, et al. 

Louisiana Supreme Court, December 15, 1960, No. 45,447, 


UNITED STATES of America vy. STATE OF LOUISIANA. 


United States District Court, Eastern District, Louisiana, New Orleans Division, Civil Action No. 
10566, 188 F.Supp. 916; United States Supreme Court, 81 S.Ct. 260. 


So.2d.' 





SUMMARY: Negro children brought a class action in federal district court against the Orleans 
Parish, Louisiana, school board seeking injunctive and declaratory relief as to their right to 
be admitted to parish schools without regard to race. State school segregation laws were de- 
clared unconstiiutional and a preliminary injunction was issued requiring desegregation. 1 
Race Rel. L. Rep. 305, 306 (1956). For other developments in this case see 1 Race Rel. L. 
Rep. 643 (1956); 2 Race Rel. L. Rep. 308 and 778 (1957); 3 Race Rel. L. Rep. 171 and 
424 (1958). Subsequently the board moved to vacate the preliminary injunction and to dis- 
miss on the ground that it-was not a proper party defendant, because of a 1956 statute [1 
Race Rel. L. Rep. 927 (1956) ] which transferred the board’s conirol of classification of pub- 
lic schools to a state agency. The motion was denied, the court declaring the statute to be 
a legal artifice contrived to circumvent the ruling in the School Segregation Cases, 3 Race 
Rel. L. Rep. 649 (1958). The injunction against the board was made permanent. On ap- 
peal, the Court of Appeals for the Fifth Circuit affirmed the judgment, holding the constitu- 
tionality of the 1956 Act to be immaterial, because it left the operation of the parish schools 
with the parish board, which was properly subject to an injunction prohibiting segregated 
operation. On petition for rehearing, the court held that the principle of federal court ab- 
stention did not apply because it was unnecessary here to construe siate laws, it being beyond 
the power of any state law to make permissible the segregated operation of public schools by 
defendants. 4 Race Rel. L. Rep. 581 (1959). Subsequently, the district court ordered the 
school board to present a plan by March 1, 1960. The deadline was later changed to May 
16, 1960. 4 Race Rel. L. Rep. 581 (1959). Thereafter, in another case, the state court of 
appeal held that by the 1956 statute, the state legislature had reserved the sole power in 
regard to any city of more than 300,000 to classify schools as other than all white or all 
Negro. State v. Orleans Parish School Board, 5 Race Rel. L. Rep. 375 (1960). On May 16, 
the school board advised the federal district court that it had not prepared an integration 
plan because it did not believe it had the right to do so under the 1956 statute. On the same 
day, the federal court ordered that, beginning with the opening of school in September, 
1960, all public schools in New Orleans were to be desegregated according to a plan whereby 
all children entering the first grade might attend either the formerly all-white public school 
nearest their homes or the formerly all-Negro public school nearest their homes, and chil- 
dren may be transferred from one school to another if the transfer is not on the basis of 
race. 5 Race Rel. L. Rep. 378 (1960). The school board asked for a stay of the order, which 
the Court of Appeals for the Fifth Circuit denied. The Attorney General of Louisiana moved, 
that a state court enjoin the school board from reclassifying Negro and non-Negro public 
schools. This court granted the injunction, holding that the federal court action was merely 
an in personam judgment and no obstruction to a subsequent action in another jurisdiction, 
5 Race Rel. L. Rep. 659, and that the Act which permitted the governor to intercede in school 
reclassification was constitutional (Act 496 of 1960, 5 Race Rel. L. Rep. 862). On August 
18, the governor announced he was taking over the administration of Orleans Parish schools. 
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At the request of plaintiffs, a three-judge federal court enjoined the governor, the attorney 
general, the state judge, the school board, and its superintendent from acting under the state 
injunction. Several enactments of the Louisiana legislature were declared unconstitutional, 
and the Attorney General of Louisiana was cited for contempt for his conduct during the 
hearing. On petition of the board, the district court delayed the effective date of its desegre- 
gation order to November 14, 1960. These developments are reported at 5 Race Rel. L. Rep. 
655 et seq. Shortly before the scheduled desegregation, the Louisiana legislature met in 
special session and approved a number of acts relating to the operation of the schools, These 
are reproduced, infra, at 5 Race Rel. L. Rep. 1177-1203, infra. Legal developments which 


occurred from that point on until December 31, 1960, are reproduced below in chronological 
order: 


Preliminary Injunction of November 10, 1960 


On November 10, 1960, the plaintiffs in one of the segregation suits, Williams v. Davis, asked 
the United States district court for an injunction against enforcement of certain of the new 
acts on the grounds that they were merely replacements for the statutes already declared un- 
constitutional, The court granted the temporary restraining order against the governor, at- 
torney general, state treasurer, comptroller, state superintendent of education, public safety 
director, and the state and parish school boards. Reproduced below are the memorandum on 


petition for injunction, with its exhibits, and the temporary restraining order. 


It appearing from specific facts shown by the 
verified supplemental complaint filed herein that 
immediate and irreparable injury, loss and dam- 
age will result to the applicants before notice 
can be served and hearing had on their motion 
for preliminary injunction, and that a temporary 
restraining order should issue herein immedi- 
ately to prevent the said irreparable injury, loss 
and damage to applicants: 


IT IS ORDERED that the Honorable Jimmie 
H. Davis, Governor of the State of Louisiana; 
the Honorable Jack P. F. Gremillion, Attorney 
General of the State of Louisiana; the Honorable 
A. P. Tugwell, Treasurer of the State of Lou- 
isiana; the Honorable Roy R. Theriot, Comp- 
troller of the State of Louisiana; the Honorable 
Shelby M. Jackson, State Superintendent of 
Public Education of the State of Louisiana; 
Major General Raymond H. Fleming, Adjutant 
General of the State of Louisiana; Colonel 
Murphy J. Roden, Director of Public Safety of 
the State of Louisiana; the Orleans Parish 
School Board and its members, namely Lloyd 
J. Rittiner, Louis G. Riecke, Matthew R. Suther- 
land, Theodore H. Shepard, Jr. and Emile A. 
Wagner, Jr.; James F. Redmond, Parish Super- 
intendent of Schools for the Orleans Parish 
School Board; Edward F. LeBreton, Charles 
Deichmann, Risley C. Triche, P. P. Branton, 
Wellborn Jack, Vail Deloney, William Cleve- 
land, E. W. Gravolet, The State Board of Edu- 
cation of the State of Louisiana and its members, 


Joseph J. Davies, Jr., Isom J. Guillory, Alfred E. 
Roberts, Merle M. Welsh, Raymond Heard, 
Mrs. Eleanore H. Meade, Leon Gray, George T. 
Madison, F. E. Cole, Nash C. Roberts and 
Robert H. Curry, and all those persons acting 
in concert with them, or at their direction, be, 
and they are hereby restrained and enjoined 
from enforcing the provisions of the statutes 
enacted pursuant to House Bills Nos. 10, 11, 12, 
13, 14, 16, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
of the First Extra Session of the Louisiana 
Legislature of 1960, and from otherwise inter- 
fering with the operation of the public schools 
for the Parish of Orleans by the Orleans Parish 
School Board, pending hearing of plaintiffs’ mo- 
tion for a preliminary injunction. 


IT IS FURTHER ORDERED that the sum 
of $1,000.00 previously deposited by plaintiffs 
with the Clerk of this Court in lieu of bond, 
also stand in lieu of bond as security for the 
payment of such costs and damages as may be 
incurred or suffered by any party who might be 
found to be wrongfully enjoined or restrained 
by this order. 


IT IS FURTHER ORDERED that this tem- 
porary restraining order shall expire on Novem- 
‘ber 20th, 1960 unless on or before such date it 
is extended for a like period. 


Issued at New Orleans, Louisiana, this 10th 
day of November, 1960 at 3:15 o'clock P.M. 
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Memorandum 


PLAINTIFFs MEMORANDUM Or AvuTHOoRITIES IN 
Support Or Morron For Pretrmminary IN- 
JUNCTION 


1. 


Every act of the First Extra Session of the 
1960 Louisiana Legislature which is described 
briefly in plaintiffs’ supplemental complaint was 
passed for the sole purpose of avoiding desegre- 
gation of schools in Louisiana, as was explained 
to the members of the Legislature by the floor 
leaders when the various bills were brought up 
for final passage. This purpose is obvious from a 
mere reading of the acts. They are simply re- 
placements for the various statutes held uncon- 
stitutional on their face by this court in its 
judgment of August 27, 1960 in this case, and 
suffer from the same infirmity, whether more 
ingenious or more ingenuous than their fore- 
runners. They constitute an evasive scheme of 
the type held ineffective in Brown v. Board of 
Education, 347 U.S. 483. 
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The aforesaid acts constitute an attempt, both 
direct and indirect, to nullify the preliminary 
injunction issued by this court in this case on 
August 27, 1960, through intervention by legis- 
lators and other state officials. All attempted 
substitutions are void under the role of Cooper 
v. Aaron, 358 U.S. 1. 


Exhibit "A" 
EXTRACT FROM MINUTES 
ORLEANS PARISH SCHOOL BOARD 


Meeting Held September 26, 1960 


A regular semi-monthly meeting of the Or- 
leans Parish School Board convened at 8:00 
P.M. o'clock with President Lloyd J. Rittiner 
presiding and a quorum in attendance. 
Present: Messrs. Louis G. Riecke, Lloyd J. Rit- 

tiner, T. H. Shepard, Jr., Matthew R. 
Sutherland, E. A. Wagner, Jr. (Late) 
Absent: None. 


Present: Superintendent James F. Redmond. 


Permits 


Superintendent submitted the following as a pro- 
cedure for handling applications for permits. 
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It is recommended that applications for 
permits for pupils to attend a school other 
than the one located in the residence attend- 
ance district in which they reside be handled 
as follows for the 1960-1961 school year: 


FOR KINDERGARTEN AND GRADES 
TWO THROUGH TWELVE: 


Applications (for pupils in Kindergarten 
and grades two through twelve) should be 
filed with the District Superintendents’ offices. 
Permits will be issued provided the applicant 
can be accommodated within physical facil- 
ities and staff limitations. Class size may be a 
factor in determining whether or not a per- 
mit will be issued. 

The present restriction upon the considera- 
tion and issuance of permits, in this category, 
will be removed effective September 27, 1960. 
Applications on file will be processed without 
further action required by parents. 

This procedure makes no change from that 
procedure followed in prior years. 


FOR GRADE ONE: 


All applications for permit (for grade one 
pupils) now on file in the District Super- 
intendents’ offices will be returned by mail to 
the parent or guardian immediately. 

Those parents or guardians of first grade 
children who desire to have their children 
attend a school other than the one located in 
the attendance district in which they live must 
mail a request direct to the Superintendent of 
Schools, Dr. James F. Redmond, 703 Caron- 
delet Street. 

Forms for such requests are available at: 

School Board office 

703 Carondelet Street 

District I Office 

4211 S. Miro Street 

District II Office 

1812 Pauger Street 


Requests must be submitted between 
Tuesday, September 27 and Friday, Oc- 
tober 7, 1960. No first grade pupil will be 
allowed to transfer from one school to an- 
other during the 1960-1961 school year if 
written application is not submitted be- 
tween September 27 and October 7, 1960. 
Mail, postmarked after midnight October 
7, 1960, will not be considered. 


Mr. Sutherland moved, seconded by Mr. Shep- 
ard, that the recommendation for the handling 
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of permits for the 1960-1961 school year be ap- 

proved as submitted. 

Roll Call: Ayes—Messrs. Riecke, Rittiner, Shep- 
ard, Sutherland, Wagner. 
Noes—None. 


Exhibit ''B" 
EXTRACT FROM MINUTES 
ORLEANS PARISH SCHOOL BOARD 


Meeting Held October 10, 1960 


A regular semi-monthly meeting of the Or- 
leans Parish School Board convened at 8:05 
oclock P.M. with President Lloyd J. Rittiner 
presiding and a quorum in attendance. 

Present: Messrs. Louis G. Riecke, Lloyd J. Rit- 
tiner, Theodore H. Shepard, Jr., Mat- 
thew R. Sutherland. 

Absent: Mr. Emile A. Wagner, Jr. (out of town) 

Present: Superintendent James F. Redmond. 


Transfer Permits 


Because of the interest in this item Superin- 
tendent was requested to report on the applica- 
tions for transfer of first grade children from 
one school to another. 

Superintendent reported receipt of a total of 
199 applications to transfer first grade children 
from one school to another. Of this number 135 
are requests for Negro children to transfer to 
white schools, 1 for a white child to transfer to 
a Negro school, 17 for Negro children to trans- 
fer to Negro schools and 46 for white children 
to transfer to other white schools. 

These applications had merely been received 
and placed on file. None have been processed. 
From past experience it is possible that a num- 
ber of these 199 are not for children who could 
qualify for transfer. Those who are for grades 
other than the first have been sifted out and 
the deadline for making applications has ex- 
pired since midnight October 7th. 

Mr. Sutherland stated that the various laws and 
acts of the legislature aimed at preserving segre- 
gation have been declared unconstitutional. 
However, one act, Act 492 of 1960, has not been 
declared unconstitutional. It was enacted by the 
legislature as an attempt to preserve a segre- 
gated school system as much as possible. Since 
the legislature has seen fit to enact such a law 
and it is the only law available, he moved that 
the board instruct the staff to implement Act 
492 and to use this act in the processing of 


applications for transfer. Further, that the staff 
submit a detailed plan to carry out the pro- 
cedure. 
Motion was seconded by Mr. Shepard. 
Roll Call: Ayes—Messrs. Riecke, Rittiner, Shep- 
ard, Sutherland. 
Noes—None. 


Exhibit "'C" 
EXTRACT FROM MINUTES 
ORLEANS PARISH SCHOOL BOARD 


Meeting Held October 24, 1960 


The regular semi-monthly meeting of the 
Orleans Parish School Board convened at 8:05 
P.M. o'clock with President Lloyd J. Rittiner 
presiding and a quorum in attendance. 
Present: Messrs. Louis G. Riecke, Lloyd J. Rit- 
tiner, Theodore H. Shepard, Jr., Mat- 
thew R. Sutherland, Emile A. Wagner, 
Jr. 

Absent: None. 


Present: Superintendent James F, Redmond. 


7. That action taken as a result of a poll of 
board members on October 11, 1960, be ratified. 
By this action a procedure was adopted for the 
assignment, transfer and continuance of pupils 
among and within the Orleans Parish Public 
Schools. The result of the poll was as follows: 

Ayes: Messrs. Rittiner, Riecke, Shep- 

ard, Sutherland. 
Noes: None. 


Not Voting: Mr. Wagner (absent from city). 
Following is the recommendation on which the 
board was polled: (Detailed recommendation 
inserted here. ) 

Mr. Sutherland moved, seconded by Mr. Shep- 
ard, that the result of the poll on October 11 
approving the procedure as outlined, be ratified. 
Roll Call: Ayes—Messrs. Riecke, Rittiner, Shep- 

ard, Sutherland. 

Noes—Mr. Wagner. 
Mr. Wagner explained he could not in good 
conscience vote in favor of any proposal that 
would effect the integration of the public schools 
of New Orleans. He believed it to be wrong, and 
secondly, if he voted in favor of the motion 
he felt he would be breaking faith with the 
electorate who elected him on the unequivoc- 
able basis that he keep the schools segregated, 
if open, and if it is impossible to keep them 
open on a segregated basis, that he close them. 
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Further, he believed the pupil placement plan 
cannot be acceptable from any point of view 
if it is properly applied. That is, if it is applied 
to white and Negro alike, the results will not 
be token integration, but full integration. If it 
is improperly applied it will not only be a deceit 
if used to filter out Negro children, but it shortly 
will be declared unconstitutional. On either of 
the two bases he found it impossible to accept 
‘in good conscience, and therefore voted against 
the proposal. 


Mr. Rittiner pointed out that four members of 
the board believe they are under court order 
to integrate the schools. 


Mr. Wagner expressed the feeling that the 
board has not placed sufficient confidence in 
the Governor, who had told it originally that 
he would maintain the schools segregated. He 
knew that the Governor had plans in operation 
on the particular day that the board capitulated 
and agreed to put in a plan. The Governor was 
going to help the board help the community. 
It is now up to the Governor to help the com- 
munity without the school board. 


Mr. Riecke asked Mr. Wagner if he believed 
the members of the legislature who voted for 
the pupil placement law had broken faith 
with the people. 


Mr. Wagner commented that it was used as a 
last resort and if constitutionally applied it 
means full integration. 

Mr. Riecke stated that the legislature gave the 
school board a tool to use and the board is 
using that tool. It should not be subject to any 
criticism for that. 

Mr. Sutherland remarked there is a difference 
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of opinion among the board members as to what 
is in the best interests for the students, the com- 
munity and the parents. For long years the 
board tried to solve the issue in the courts. Un- 
fortunately it was not successful. It attempted 
on numerous occasions to contact the Governor 
to determine what the future plans would be 
and while the board was told there were plans 
it was not told what these plans were. It still 
does not know. Mr. Wagner says the Governor 
had plans, yet by his own statement the Gov- 
ernor said the board was right and proper 
in going to the judge for a stay and he hoped 
it was successful. The Attorney General like- 
wise made the same statement at the time the 
board acted. Mr. Sutherland emphasized his be- 
lief that the school board has acted in good 
faith. It was concerned that the schools in New 
Orleans would be closed down on September 8 
and for that reason the members had sought to 
establish a delay and were successful in ob- 
taining a stay of integration. The legislature 
enacted the pupil placement law which was 
signed by the Governor. He is convinced that 
the legislature passed the package of laws 
knowing that eventually school boards would 
reach this final resort, else there would have 
been no need for enacting the laws. Many 
legislators to whom he had spoken had told him 
this is so. Therefore, the board has certainly 
been in good faith with the people, the legisla- 
tors and the Governor in attempting in all ways 
possible to maintain a segregated system, or as 
much of it as it possibly could. He does not 
consider that he is in bad faith. He considers 
he is in good faith. He believes he is following 
a course of action which eventually the people 
of New Orleans will support. 





Restraining Order Against Holiday, November 13, 1960 


Two days before the scheduled re-opening of schools, the state superintendent of educa- 
tion declared a holiday. The plaintiffs in Bush v. Orleans Parish petitioned the court for a 
temporary restraining order against this action. The court granted the motion, and also 
restrained the state officials from acting under a Louisiana House Resolution of the same 
date which had the effect of depriving the Orleans Parish school board of control over the 
school and dismissing the parish superintendent and attorney. (House Concurrent Resolu- 
tions 17 and 18, 5 Race Rel. L. Rep. 1203,1204, infra.) 


MOTION FOR CIVIL CONTEMPT bered proceedings, move the court for a rule 
requiring Shelby M. Jackson, Superintendent of 
Public Education for the State of Louisiana, to 


show cause why he should not be adjudged in 


Thurgood Marshall and A. P. Tureaud, coun- 
sel for plaintiffs in the above entitled and num- 
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contempt of the order of this court dated August 
27, 1960, issued in the above numbered pro- 
ceedings, for the following reasons: 

1. On the 27th day of August, 1960, in the 
consolidated proceedings entitled Earl Benjamin 
Bush, et al v. Orleans Parish School Board, et al, 
Civil Action No. 3630 on the docket of this 
court, and Henry E. Williams, et al. v. Jimmie 
H. Davis, Governor of the State of Louisiana, 
et al, Civil Action No. 10329 on the docket of 
this court, this court enjoined the Honorable 
Jimmie H. Davis, Governor of Louisiana, and 
others acting in concert with him, from inter- 
fering with the operation of the public schools 
for the Parish of Orleans by the Orleans Parish 
School Board pursuant to the orders of this 
court, 

2. On the 30th day of August, 1960, in the 
proceedings entitled Earl Benjamin Bush, et al 
v. Orleans Parish School Board, et al, Civil Ac- 
tion No. 3630 on the docket of this court, this 
court ordered the desegregation of the Orleans 
Parish schools beginning with the first grade on 
November 14, 1960. 

3. On the 3lst day of August, 1960, Shelby 
M. Jackson, as Superintendent of Public Educa- 
tion of the State of Louisiana, was served with 
a copy of the injunction of August 27, 1960. 

4, On November 12, 1960, Shelby M. Jackson, 
as Superintendent of Public Education of the 
State of Louisiana, wilfully, contemptuously, 
deliberately, and with the purpose of interfering 
with the execution of and compliance with the 
order of this court requiring desegregation of 
the Orleans Parish Schools beginning with the 
first grade on November 14, 1960, issued a 
proclamation declaring Monday, November 14, 
1960, a public school holiday, and called a 
meeting of all white public school principals and 
other white public school administrators for 
Monday, November 14, 1960, at 10:00 A.M. in 
Baton Rouge, Louisiana. 

/s/ Thurgood Marshall 
/s/ A. P. Tureaud 
Counsel for Plaintiffs 
Considering the above motion, 


IT IS ORDERED that Shelby M. Jackson 
show cause, if any he has, on the 18th day of 
November, 1960, at 10:00 A.M., at New Orleans, 
Louisiana, why he should not be guilty of con- 
tempt of court. 

/s/ J. Skelly Wright 
United States District Judge 
November 13th, 1960 


Temporary 


Restraining Order 


It appearing from specific facts shown by the 
verified cross claim and third party complaint 
filed herein that immediate and irreparable in- 
jury, loss and damage will result to the ap- 
plicants before notice can be served and hearing 
had on their motion for a preliminary injunc- 
tion, and that a temporary restraining order 
should issue herein immediately to prevent the 
said irreparable injury, loss and damage to ap- 
plicants: 


IT IS ORDERED that Jimmie H. Davis, 
Governor of the State of Louisiana; Jack P. F. 
Gremillion, Attorney General for the State of 
Louisiana; Emile A. Wagner, Jr., member of the 
Orleans Parish School Board; A. P. Tugwell, 
Treasurer of the State of Louisiana; Shelby M. 
Jackson, State Superintendent of Public Educa- 
tion; Joseph J. Davies, Isom J. Guillory, Alfred 
E. Roberts, Merle M. Welsh, Raymond Heard, 
Mrs. Eleanore M. Meade, Leon Gary, George 
T. Madison, F. E. Cole, Nash C. Roberts and 
Robert H. Curry, members of the State Board 
of Education; Paul B. Habans; Gerald Galling- 
house; David B. Gertler; the State Board of 
Education; Edward F, LeBreton, Charles Deich- 
mann, Risley C. Triche, P. P. Branton, Wellborn 
Jack, Vail Deloney, William Cleveland and E. 
W. Gravolet; Oliver Bush, Sr., et als, plaintiffs 
in Civil Action No. 3630. entitled “Bush et als v. 
Orleans Parish School Board”, through their at- 
torney of record, A. P. Tureaud; the Legislature 
of the State of Louisiana, and the individual 
members thereof, through Honorable Robert 
Ainsworth, President Pro Tempore of the Senate, 
and Honorable J. Thomas Jewell, Speaker of 
the House of Representatives, as individuals 
and as representative members of said group, 
and Clarence C. Aycock, Lieutenant Governor 
of the State of Louisiana and J. Thomas Jewell, 
Speaker of the House of Representatives, in- 
dividually, their successors in office and all 
persons, Boards and corporations acting in con- 
cert with them or under their direction, and 
their agents, attorneys and employees, be and 
they are hereby restrained and enjoined from 
enforcing, executing or making operative the 


-action of Shelby M. Jackson, State Superintend- 


ent of Education in declaring a holiday in the 
public schools of this State for Monday, Novem- 
ber 14, 1960; and, further, from enforcing, 
executing, making operative, or acting under 
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the authority of the House concurrent resolu- 
tions adopted by the Legislature of the State of 
Louisiana at its session held on Sunday, Novem- 
ber 13, 1960, having the effect of depriving the 
Orleans Parish School Board and its individual 
members thereof from the operation and control 
of the public schools of Orleans Parish, dis- 
missing Dr. James F. Redmond, Superintendent 
of Schools, dismissing Samuel I. Rosenberg, at- 
torney for the Orleans Parish School Board, 
declaring a holiday in the public school system 
of the State of Louisiana for Monday, Novem- 
ber 14, 1960; authorizing the employment of 
sergeants-at-arms, and from otherwise inter- 
fering with the operation of the public schools 
for the Parish of Orleans by the Orleans Parish 
School Board, pursuant to the orders of this 
Court and from taking any other action, inter- 
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fering with or circumventing the orders of this 
Court. 


IT Is FURTHER ORDERED that the sum of 
$100.00 be deposited by respondents with the 
Clerk of this Court in lieu of bond as security 
for the payment of such costs and damages as 
may be incurred or suffered by any part who 
might be found to be wrongfully enjoined or 
restrained by this Order. 


IT IS FURTHER ORDERED that this tem- 
porary restraining order shall expire on Novem- 
ber 23d, 1960, unless on or before such date it 
is extended for a like period. 

Issued at New Orleans, Louisiana, this 13th 
day of November, 1960 at 9:45 o’clock P.M. 

/s/ J. Skelly Wright, Judge 
United States District Court 
Eastern District of Louisiana 


Temporary Restraining Order of November 14, 1960 


On November 14, the day on which desegregation began, the United States district court 
entered an order restraining name state officials from interfering with previous orders in 
the case. Specifically, the state officials were enjoined from acting under a legislative resolu- 
tion approved earlier in the day which had the effect of removing members of the parish 
school board. (House Joint Resolution 23, 5 Race Rel. L. Rep. 1213, infra.) 


It appearing from specific facts shown by the 
verified cross claim filed herein that immediate 
and irreparable injury, loss and damage will re- 
sult to the applicants before notice can be 
served and hearing had on their motion for a 
preliminary injunction, and that a temporary 
restraining order should issue herein imme- 
diately to prevent the said irreparable injury, 
loss and damage to applicants: 


IT IS ORDERED that Jimmie H. Davis, 
Governor of the State of Louisiana; Jack P. F. 
Gremillion, Attorney General for the State of 
Louisiana; Emile A. Wagner, Jr., member of the 
Orleans Parish School Board; A. P. Tugwell, 
Treasurer of the State of Louisiana; Shelby M. 
Jackson, State Superintendent of Public Educa- 
tion; Joseph J. Davies, Isom J. Guillory, Alfred 
E. Roberts, Merle M. Welsh, Raymond Heard, 
Mrs. Eleanor H. Meade, Leon Gary, George T. 
Madison, F. E. Cole, Nash C. Roberts and 
Robert H. Curry, Members of the State Board 
of Education; Paul B. Habans; Gerald Galling- 
house; David B. Gertler; Edward F. LeBreton, 
Charles Deichmann, Risley C. Triche, P. P. 
Branton, Wellborn Jack, Vail Doloney, William 


Cleveland and E. W. Gravolet; Oliver Bush, Sr., 
et als, plaintiffs in Civil Action No. 3630, en- 
titled “Bush et als v. Orleans Parish School 
Board,” through their Attorney of record, A. P. 
Tureaud; the Legislature of the State of 
Louisiana, and the individual members thereof, 
through Honorable Robert Ainsworth, President 
Pro Tempore of the Senate, and Honorable J. 
Thomas Jewell, Speaker of the House of Repre- 
sentatives, as individuals and as representative 
members of said group, and Clarence C. 
Aycock, Lieutenant Governor of the State of 
Louisiana, and J. Thomas Jewell, Speaker of the 
House of Representatives, individually, their 
successors in office and all persons, Boards and 
corporations acting in concert with them or un- 
der their direction, and their agents, attorneys 
and employees, be and they are hereby re- 
strained and enjoined from enforcing, executing, 
making operative, or acting under the authority 
of, House Concurrent Resolutions No. 23, 
adopted by the Legislature of the State of 
Louisiana at its session held on Monday, Novem- 
ber 14, 1960, which addresses out of office as 
members of the Orleans Parish School Board 
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Lloyd J. Rittiner, Louis G. Riecke, Theodore H. 
Shepard, Matthew R. Sutherland, and from 
otherwise interfering with the operation of the 
public schools for the Parish of Orleans by the 
Orleans Parish School Board, pursuant to 
the orders of this Court and from taking any 
other action, interfering with or circumventing 
the orders of this Court. 


IT IS FURTHER ORDERED that the sum 
of $100.00 be deposited by respondents with the 
Clerk of this Court in lieu of bond as security 
for the payment of such costs and damages as 
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may be.incurred or suffered by any party who 
might be found to be wrongfully enjoined or 
restrained by this Order. 


IT IS FURTHER ORDERED that this tem- 
porary restraining order shall expire on Novem- 
ber 24, 1960 unless on or before such date it 
is extended for a like period. 

Issued at New Orleans, Louisiana, this 14 
day of November, 1960, at 10 o'clock P.M. 

/S/ J. Skelly Wright, Judge 
United States District Court 
Eastern District of Louisiana 


United States Designated Amicus Curiae, 
November 25, 1960 


On November 25, the federal district court authorized the United States Attorney General and 
the United States Attorney for the Eastern District of Louisiana to appear as amicus curiae in 


the case. 


It appearing from the verified supplemental 
complaint of the plaintiffs in Bush, et al v. 
Orleans Parish School Board, et al, from the 
verified cross complaint and third party claim 
of the defendants in Bush, et al v. Orleans 
Parish School Board, et al, and from the verified 
complaint and supplemental complaint of the 
plaintiffs in Williams, et al v. Davis, et al, that 
the defendants in Bush, et al v. Orleans Parish 
School Board, et al have been interfered with, 
obstructed and impeded in carrying out the 
orders of this court made and entered on May 
16 and August 30, 1960, in Bush, et al v. Orleans 
Parish School Board, et al, and 


The defendants in Bush, et al v. Orleans 
Parish School Board, et al having strenuously 
urged to this court in their Motion to Vacate, 
filed November 17, 1960, that they, “interested 
solely in the education of the children of this 
parish, find themselves caught and entangled in 
a legal struggle between the Legislature of the 
State of Louisiana on the one hand, and the 
United States Judiciary on the other” and that 
the “resolution of the current battle between the 
State Legislature and the Federal Judiciary is 
far beyond the powers given to the Orleans 
Parish School Board,” and 


The court being of the opinion that the public 
interest in the administration of justice should 
be represented in those proceedings and that it 


will be of assistance to the court to have the 
benefit of the views of counsel for the United 
States as amicus curiae, and this court being 
entitled at any time to call upon the law officers 
of the United States to serve in that capacity, 
now, therefore, 


IT IS ORDERED that the United States is 
hereby requested and authorized to appear in 
these proceedings as amicus curiae, by and 
through the Attorney General of the United 
States and the United States Attorney for the 
Eastern District of Louisiana, to accord the 
court the benefit of its views and recommenda- 
tions with the right to submit to the court 
pleadings, evidence, arguments and briefs, and 
to initiate such further proceedings as may be 
appropriate, in order to maintain and preserve 
the due administration of justice and the in- 
tegrity of the judicial processes of the United 
States. 


/s/ Richard T. Rives, Chief Judge 
United States Court of Appeals 


/s/ Herbert W. Christenberry, 
Chief Judge, United States Dis- 
trict Court 


/s/ J. Skelly Wright, Judge 
United States District Court 
November 25, 1960 
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Opinion and Order of November 30, 1960 


On November 30, 1960, the three-judge federal court considered the resolutions and enact- 
ments of the legislature dealing with the Orleans parish school situation and declared 23 of 
them to be unconstitutional. Specifically, the court struck down a resolution of interposition 
and declared: “If taken seriously, it [interposition] is illegal defiance of constitutional authori- 
ty... . Without the support of the interposition act, the rest of the segregation ‘package’ falls 


of its own weight.” 


All of the acts and resolutions cited and discussed by the court are repro- 


duced, infra, at 5 Race Rel. L. Rep. 1177-1239. The court also refused to vacate its order re- 
quiring desegregation, which the board had requested because of local conditions, [Orleans 
Parish School Board, etc., y. Bush; United States, etc., v. State of Louisiana. } 


Before RIVES, Circuit Judge, and CHRISTENBERRY and WRIGHT, District Judges. 


Called into extraordinary session for Nov- 
ember 4, 1960, just ten days before the day 
fixed by this court for the partial desegregation 
of the New Orleans public schools,1 the Louis- 
iana Legislature promptly enacted 25 measures ? 


1. The Orleans Parish school desegregation controversy 
as been in the federal courts for eight years. 
(Since the decision in Brown v. Board of Educa- 
tion, 8347 U.S. 4838, in 1954, it has been clear that 
under the Constitution of the United States segrega- 
tion in the public schools of Louisiana cannot 
lawfully continue, and that all state laws in con- 
flict with the Brown holding are null and void. 
Repeatedly, however, the state legislature has en- 
acted legislation designed to circumvent the law of 
the land and to perpetuate segregation in the 
schools of Louisiana. ) 
In 1954, the state adopted a constitutional amend- 
ment and two segregation statutes. The amendment 
and Act 555 purported to re-establish the existing 
state law requiring segregated schools. Act 556 
provided for assignment of pupils by the school 
superintendent. On February 15, 1956, this court 
held that both the amendment and the two statutes 
were invalid. The court issued a decree enjoining 
the School Board, “its agents, its servants, its em- 
ployees, their successors in office, and those in 
concert with them who shall receive notice of this 
order” from requiring and permitting segregation 
in the New Orleans schools. Bush v. Orleans Parish 
School Board, 188 F.Supp. 336, 337, 342, aff'd, 
242 F.2d 156, cert. denied, 354 U.S. 921. 
Not only was there no compliance with that 
order, but immediately thereafter the legislature 
produced a new package of laws, in particular Act 
$19 (1956) which purported to “freeze” the 
existing racial status of public schools in Orleans 
Parish and to reserve to the legislature the power 
of racial reclassification of schools. On july 1, 1956, 
this court refused to accept the School Board’s 
contention that Act 319 had relieved the Board of 
its responsibility to obey the desegregation order. 
In the words of the court, “Any legal artifice, 
however cleverly contrived, which would circum- 
vent this ruling [of the Supreme Court, in Brown 
v. Board of Education, supra] and others predicated 
on it, is unconstitutional on its face. Such an 
artifice is the statute in suit.” Bush v. Orleans Parish 
School Board, 168 F.Supp. 701, aff'd, 268 F.2d 78, 
See also, Lane v. Wilson, 307 U.S. 268. 
Nevertheless, the legislature continued to contrive 
circumventive artifices. 


designed to halt, or at least forestall, the im- 
plementation of the Orleans Parish School 
Board’s announced proposal to admit five Negro 
girls of first grade age to formerly all-white 
schools. The first of these, Act 2 of the First 


Extraordinary Session of 1960,* is the so-called 


In 1958 a third group of segregation laws was 
enacted, including Act 256, which empowered the 
Governor to close any school under court order to 
desegregate, as well as any other schools in the 
system. In the first court test of this law it was 
struck down as unconstitutional by this court on 
August 27, 1960. Bush v. Orleans Parish School 
Board, 187 F.Supp. 42. 


On July 15, 1959, the court ordered the New 
Orleans School Board to present a plan for 
desegregation, Bush v. Orleans Parish School Board, 
No. 3630, but there was no compliance. Therefore, 
on May 16, 1960, the court itself formulated a 
lan and ordered desegregation to begin with the 
first grade level in the fall of 1960. 


For the fourth time, in its 1960 session, the 
legislature produced a packet of segregation meas- 
ures, this time to prevent compliance with the order 
of May 16, 1960. Four of these 1960 measures— 
Acts 333, 495, 496 and 542—and the three earlier 
acts referred to above—Act 555 of 1954, Act 319 
of 1956, and Act 256 of 1958—were promptly de- 
clared unconstitutional by a three-judge court on 
August 27, 1960, in the combined cases of Bush 
v. Orleans Parish School Board and Williams v. 
Davis, and their enforcement by “the Honorable 
Jimmie H. Davis, Governor of the State of 
Louisiana, and all those persons acting in concert 
with him, or at his direction, including the defend- 
ant, James F. Redmond,” was enjoined. Bush v. 
Orleans Parish School Board, 187 F.Supp. 42, 45. 
At the same time, the effective date of the 
eo aM order was postponed to November 


2. An analysis of all 29 Acts passed at the first special 
session, minus Act 2, and House Concurrent Resolu- 
tions 10, 17, 18, 19 and 23 forms Appendix B to 
this opinion. Acts 1, 15, 28 and 29 are not involved 
in these proceedings. [Appendix B is omitted from 
this report, but the full text of these Arts and resolu- 
tions appear supra at 5 Race Rel. L. Rep. 1177.] 


8. The full text of Act 2 forms Appendix A to this 
opinion. [Omitted here, but reproduced infra at 5 
Race Rel. L. Rep. 1177.] 
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“interposition” statute by which Louisiana de- 
clares that it will not recognize the Supreme 
Court’s decision in Brown v. Board of Educa- 
tion, supra, or the orders of this court issued 
pursuant to the mandate of that case. Insofar 
as it provides criminal penalities against federal 
judges and United States marshals who render 
or carry out such decisions, the Government, 
by separate suit consolidated here for hearing, 
seeks an injunction against the Act. The next 
seven Acts, Nos. 3 through 9, merely repeal 
statutes earlier ruled on by this court and en- 
joined as unconstitutional.+ 


The remaining seventeen Acts, numbered 10 
through 14 and 16 through 27, are here assailed 
on constitutional grounds and a temporary in- 
junction against their enforcement is prayed for 
by the plaintiffs, parents of white school chil- 
dren, in the Williams case. Among these are 
measures purporting to abolish the Orleans Par- 
ish School Board and transfer its function to 
the Legislature. On November 10, 1960, re- 
straining orders were directed to the appropriate 
state officers enjoining them from enforcing the 
provisions of all but one of the statutes in suit 
pending hearing before this court. Nevertheless, 
apparently still considering itself the administra- 
tor of the New Orleans public schools, the Louis- 
iana Legislature has continued to act in that 
capacity, issuing its directives by means of con- 
current resolutions. House Concurrent Resolu- 
tions Nos. 17, 18 and 19. On November 13th, 
when the enforcement of these resolutions was 
also restrained on motion of the School Board, 
the Legislature retaliated by addressing all but 
one member of the Board out of office. House 
Concurrent Resolution No. 23. This action by 
the Legislature also was the subject of an im- 
mediate temporary restraining order. As cross- 
claimant in the Bush case, the original school 
case filed by parents of Negro children, the 
School Board now asks for a temporary in- 
junction against these most recent measures. 
Finally, the court has before it a motion by the 
School Board to vacate or stay its order fixing 
November 4, 1960, as the date for the partial 
desegregation of the local schools. 


Jurisdiction 


In view of the fact that one of the actions 
involved has been pending for more than eight 
years and that several judgments have already 
been rendered in the proceeding both here and 


4. See Note 1. 


on appeal,® it would seem somewhat late in the 
day to raise jurisdictional issues. But, in view of 
the elaborate arguments pressed upon us we 
have re-examined the matter. 


Pretermitting the question of jurisdiction 
under 28 U.S.C. Sec. 1331, it is, of course, plain 
that jurisdiction of the claims in the Bush and 
Williams cases is vested by the provisions of 
28U.S.C. Sec. 1343 (3) and of the suit of the 
United States by 28 U.S.C. Sec. 1345, and that, 
since in all three matters an injunction is sought 
against the enforcement of state laws by officers 
of the state, a court of three judges was pro- 
perly convened under 28 U.S.C. Sec. 2281. 


Insofar as it is denied that the measures 
under attack work a “deprivation *** of any 
right *** secured by the Constitution of the 
United States,” that is a question addressed to 
the merits. For jurisdictional purposes it suf- 
fices that a substantial claim of deprivation has 
been made. Likewise, the “interposition” defense 
cannot affect the initial jurisdiction of the court, 
for it must at least take jurisdiction to deter- 
mine whether the state act purporting to insulate 
Louisiana from the force of federal law in 
the field of public education is constitutionally 
valid. If the statute is not valid, obviously it 
can have no effect on the court’s jurisdiction. 
The Eleventh Amendment argument, made 
again here, has already been fully answered on 
a prior appeal in the Bush case. See 242 F.2d 
156. Of course, the Eleventh Amendment has 
no application to the suit of the United States. 

Finally, there is no merit in the claim of 
“legislative immunity” put forward on behalf 
of the committee of the Legislature and its 
members who are sought to be enjoined from 
enforcing the measures which grant them con- 
trol of the New Orleans’ public schools. The 
argument is specious. There is no effort to re- 
strain the Louisiana Legislature as a whole, or 
any individual legislator, in the performance of 
a legislative function. It is only insofar as the 
lawmakers purport to act as administrators of 
the local schools that they, as well as all others 
concerned, are sought to be restrained from im- 
plementing measures which are alleged to vio- 
late the Constitution. Having found a statute 
unconstitutional, it is elementary that a court 
has power to enjoin all those charged with its 
execution. Normally, these are officers of the 
executive branch, but when the legislature itself 
seeks to act as executor of its own laws, then, 


5. See Note 1. 
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quite obviously, it is no longer legislating and 
is no more immune from process than the ad- 
ministrative officials it supersedes. As Chief 
Justice Marshall said in Marbury v. Madison, 5 
U.S. (1Cranch) 137, 170; “It is not by the office 
of the person to whom the writ is directed, but 
the nature of the thing to be done, that the 
propriety or impropriety of issuing [an injunc- 
tion] is to be determined.” 


Interposition 


Except for an appropriation measure to pro- 
vide for the cost of the special session, the very 
first statute enacted by the Louisiana Legislature 
at this Extraordinary Session was the interposi- 
tion act. That was appropriate because it is this 
declaration which sets the tone and gives sub- 
stance to all the subsequent legislation. For the 
most part, the measures that followed merely 
implement the resolve announced in the inter- 
position act to “maintain racially separate public 
school facilities **® when such facilities are in 
the best interest of their citizens,” notwithstand- 
ing “the decisions of the Federal District Courts 
in the State of Louisiana, prohibiting the main- 
tenance of separate schools for whites and 
negroes and ordering said schools to be racially 
integrated,” which decisions, being “based solely 
and entirely on the pronouncements of Brown 
vs. Topeka Board of Education,” are “null, 
void and of no effect as to the State of Louis- 
iana.” Significantly, the Attorney General, ap- 
pearing for the State and most of its officers, 
rested his sole defense on this act. Without 
question, the nub of the controversy is in the 
declaration of interposition. If it succeeds, there 
is no occasion to look further, for the state is 
then free to do as it will in the field of public 
education. On the other hand, should it fail, 
nothing can save the “package” of segregation 
measures to which it is tied. 

Interposition is an amorphous concept based 
on the proposition that the United States is a 
compact of states, any one of which may inter- 
pose its sovereignty against the enforcement 
within its borders of any decision of the Supreme 
Court or act of Congress, irrespective of the fact 
that the constitutionality of the act has been es- 
tablished by decision of the Supreme Court. 
Once interposed, the law or decision would then 
have to await approval by constitutional amend- 
ment before enforcement within the interposing 
state. In essence, the doctrine denies the con- 
stitutional obligation of the states to respect those 
decisions of the Supreme Court with which they 
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do not agree.* The doctrine may have had some 
validity under the Articles of Confederation. On 
their failure, however, “in order to form a more 
perfect union,” the people, not the states, of this 
country ordained and established the Constitu- 
tion. Martin v. Hunter, 14 U.S. (1Wheat.) 
304, 324. Thus the keystone of the interposition 
thesis, that the United States is a compact of 
states, was disavowed in the Preamble to the 
Constitution.” 


Nevertheless, throughout the early history of 
this country, the standard of interposition was 
raised whenever a state strongly disapproved of 
some action of the central government. Perhaps 
the most precise formulation of the doctrine can 
be found in the Virginia and Kentucky interpo- 
sition resolutions against the Alien and Sedition 
Acts. Jefferson was the reluctant author of the 
Kentucky resolution, while Madison wrote Vir- 
ginia’s. Jefferson was not proud of his work for 
he never admitted authorship. And Madison, 


6. The short answer to interposition may be found in 
Cooper v. Aaron, 358 U.S. 1, 17-18. In view of the 
apparent seriousness with which the State of 
Louisiana makes the point, however, we will labor 
it. In Cooper v. Aaron, the Supreme Court stated: 

“@ ® © we should answer the premise of the ac- 
tions of the Governor and Legislature that they 
are not bound by our holding in the Brown case. 
It is necessary only to recall some basic constitu- 
tional propositions which are settled doctrine. 
“Article VI of the Constitution makes the Con- 
stitution the ‘supreme Law of the Land.’ In 
1808 Chief Justice Marshall, speaking for a 
unanimous Court, referring to the Constitution 
as ‘the fundamental and paramount law of the 
nation’, declared in the notable case of Marbury 
v. Madison, 1 Cranch 187, 177, that ‘It is 
emphatically the province and duty of the 
judicial department to say what the law is.’ This 
decision declared the basic principal that the 
federal judiciary is supreme in the exposition of 
the law of the Constitution, and that principle 
has ever since been respected by this Court and 
the Country as a permanent and indispensable 
feature of our constitutional system. It follows 
that the interpretation of the Fourteenth Amend- 
ment enunciated by this Court in the Brown 
case is the supreme law of the land, and Art. VI 
of the Constitution makes it of binding effect on 
the States ‘any Thing in the Constitution or laws 
of any State to the Contrary notwithstanding.’ 
Every state legislator and executive and judicial 
officer is solemnly committed by oath taken 
pursuant to Art. VI, cl. 3, ‘to support this Con- 
stitution.’” Cooper v. Aaron, supra. 

7. Of course, even the “compact theory” does not 
justify interposition. Thus, Edward Livingston, 
Louisiana’s noted lawgiver, though an adherent of 
that theory, strongly denied the right of a state 
to nullify hs law or the decisions of the federal 
courts. While representing Louisiana in the United 
States Senate and participating in its debates in 
January, 1830, he stated his view “That, by the 
institution of this government, the states have un- 
equivocally surrendered every constitutional right of 
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after publicly espousing the cause of interposi- 
tion for a short time, spent much of his energy 
combatting the doctrine and finally admitted its 
bankruptcy in these words: 


“The jurisdiction claimed for the Federal 
Judiciary is truly the only defensive armor of 
the Federal Government, or rather for the 
Constitution and laws of the United States. 
Strip it of that armor, and the door is wide 
open for nullification, anarchy and convul- 
sion, * * *” Letter, April 1, 1833, quoted in 
1 Warren, The Supreme Court in United 
States History (Revised Ed. 1926), 740. 


While there have been many cases which treat 
of segmented facets of the interposition doctrine, 
in only one is the issue squarely presented. In 
United States v. Peters, 9 U.S. (5 Cranch) 115, 
the legislature of Pennsylvania interposed the 
sovereignty of that state against a decree of the 
United States District Court sitting in Pennsy]l- 
vania. After much litigation,’ Chief Justice Mar- 
shall finally laid the doctrine to rest thusly: 


“If the legislature of the several states 
may, at will, annul the judgments of the 
courts of the United States, and destroy 
the rights acquired under those judgments, 
the Constitution itself becomes a solemn 
mockery; and the nation is deprived of the 
means of enforcing its laws by the instru- 
mentality of its own tribunals. So fatal a re- 


sult must be deprecated by all; and the 


impending or resisting the execution of any de- 
cree or judgment of the Supreme Court, in any case 
of law or equity between persons or on matters, of 
whom or on which that court has jurisdiction, even 
if such a decree or judgment should, in the opinion 

the states, be unconstitutional;” “That the 
alleged right of a state to put a veto on the execu- 
tion of a law of the United States, which such 
state may declare to be unconstitutional, attended 
(as, if it exist, it must be) with the correlative 
obligation, on the part of the general governmen’ 
to refrain from executing it; pe the further alleg 
obligation, on the part of that government, to sub- 
mit the question to the states, by proposing amend- 
ments, are not given by the Constitution, nor do 
they grow out of the reserved powers;” “That the 
introduction of this feature in our government 
would totally change its nature, make it inefficient, 
invite to dissension, and end, at no distant period, 
in separation; and that, if it had been proposed in 
the form of an explicit provision in the Constitution, 
it would have been unanimously rejected, both in 
the Convention which framed that instrument and 
in those which adopted it.” Quoted in 4 Elliot’s 
Debates 519-520. (Emphasis Added) 

8. For a detailed statement of the case, its background 
and aftermath, see the address by Mr. Justice 
cag reprinted at 19 F.R.D. 185 and 9 Stan. 

Rev. 3. 


people of Pennsylvania, not less than the citi- 
zens of every other state, must feel a deep 
interest in resisting principles so destructive 
of the Union, and in averting consequences 
so fatal to themselves.” United States v. 
Peters, supra, 136. 


Interposition theorists concede the validity, 
under the supremacy clause, of acts of Congress 
and decisions of the Supreme Court except in 
the area reserved for the states by the Tenth 
Amendment. But laws and decisions in this re- 
served area, the argument runs, are by defini- 
tion unconstitutional, hence are not governed by 
the supremacy clause and do not rightly com- 
mand obedience. This, of course, is Louisiana's 
position with reference to the Brown decision in 
the recent Act of Interposition. Quite obviously, 
as an inferior court, we cannot overrule that de- 
cision. The issue before us is whether the Leg- 
islature® of Louisiana may do so. 


Assuming always that the claim of interposi- 
tion is an appeal to legality, the inquiry is who, 
under the Constitution, has the final say on ques- 
tions of constitutionality, who delimits the Tenth 
Amendment. In theory, the issue might have 
been resolved in several ways. But, as a prac- 
tical matter, under our federal system the only 
solution short of anarchy was to assign the func- 
tion to one supreme court. That the final deci- 
sion should rest with the judiciary rather than 
the legislature was inherent in the concept of 
constitutional government in which legislative 
acts are subordinate to the paramount organic 
law, and, if only to avoid “a hydra in govern- 
ment from which nothing but contradiction and 
confusion can proceed,” final authority had to be 
centralized in a single national court. The Fed- 
eralist, Nos. 78, 80, 81, 82. As Madison said 
before the adoption of the Constitution: “Some 
such tribunal is clearly essential to prevent an 
appeal to the sword and a dissolution of the 
compact; and that it ought to be established 
under the general rather than under the local 
governments, or, to speak more properly, that 
it could be safely established under the first 


9. It is interesting to note that even Calhoun, whose 
writings, in addition to those of Madison, are now 
invoked by Louisiana, did not pretend that the 
legislature of the state had a right to interpose, 
but held that a popular convention within the 
state was the proper medium for asserting state 
sovereignty. See his “Fort Hill Letter” of August 
28, 1832, quoted in pertinent part in Miller and 
Howell, “Interposition, Nullification and the Del- 
icate Division of Power in a Federal System,” 5 J. 
Pub. L.2, $1. 
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alone, is a position not likely to be combatted.” 
The Federalist, No. 39. 


And so, from the beginning, it was decided 
that the Supreme Court of the United States 
must be the final arbiter on questions of consti- 
tutionality. It is, of course, the guardian of the 
Constitution against encroachments by the na- 
tional Congress. Marbury v. Madison, supra. But 
more important to our discussion is the consti- 
tutional role of the Court with regard to State 
acts. The original Judiciary Act of 1789 con- 
firmed the authority of the Supreme Court to 
review the judgments of all state tribunals on 
constitutional questions. Acts of Sept. 24, 1789, 
§ 25; 1 Stat. 73, 85, See Martin v. Hunter, supra; 
Worcester v. Georgia, 31 U.S. (6 Peters) 515; Co- 
hens v. Virginia, 19 U.S. (6 Wheat.) 264; 
Ableman v. Booth, 62 U.S. (21 Row.) 506. Like- 
wise from the first one of its functions was to 
pass on the constitutionality of state laws. 
Fletcher v. Peck, 10 U.S. (6 Cranch) 87; Mc- 
Culloch v. Maryland, 17 U.S. (4 Wheat.) 316. 
And the duty of the Court with regard to the 
acts of the state executive is no different. Sterling 
v. Constantin, 287 U.S. 378; Cooper v. Aaron, 
358 U.S. 1. The fact is that the Constitution itself 
established the Supreme Court of the United 
States as the final tribunal for constitutional ad- 
judication. By definition, there can be no appeal 
from its decisions. 

The initial conclusion is obvious enough. 
Plainly, the states, whose proceedings are sub- 
ject to revision by the Supreme Court, can no 
more pretend to review that Court’s decision on 
constitutional questions than an inferior can dis- 
pute the ruling of an appellate court. From this 
alone “it follows that the interpretation of the 
Fourteenth Amendment enunciated by [the Su- 
preme] Court in the Brown case is the supreme 
law of the land, and [that] Art. VI of the Con- 
stitution makes it of binding effect on the States 
‘any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.’ ” Cooper 
v. Aaron, supra, 18. 

But this is not all. From the fact that the Su- 
preme Court of the United States rather than 
any state authority is the ultimate judge of con- 
stitutionality, another consequence of equal im- 
portance results. It is that the jurisdiction of the 
lower federal courts and the correctness of their 
decisions on constitutional questions cannot be 
reviewed by the state governments. Indeed, since 
the appeal from their rulings lies to the Supreme 
Court of the United States, as the only authorita- 
tive Constitutional tribunal, neither the execu- 


[Vox. 5 


tive, nor the legislature, nor even the courts of 
the state, have any competence in the matter. 
It necessarily follows that, pending review by 
the Supreme Court, the decisions of the sub- 
ordinate federal courts on constitutional ques- 
tions have the authority of the supreme law of 
the land and must be obeyed. Assuredly, this 
is a great power, but a necessary one. See United 
States v. Peters, supra, 135, 136. 


Apprehensive of the validity of the proposi- 
tion that the Constitution is a compact of states, 
interposition asserts that at least a ruling chal- 
lenged by a state should be suspended until the 
people can ratify it by constitutional amend- 
ment. But this invocation of “constitutional proc- 
esses” is a patent subterfuge. Unlike open 
nullification, it is defiance hiding under the cloak 
of apparent legitimacy. The obvious flaw in the 
argument lies in the unfounded insistence that 
pending a vote on the proposed amendment the 
questioned, decision must be voided. Even as- 
suming their good faith in proposing an amend- 
ment against themselves, the interpositionists 
want too much. Without any semblance of legal- 
ity, they claim the right at least temporarily to 
annul the judgment of the highest court, and, 
should they succeed in defeating the amendment 
proposed, they presume to interpret that vic- 
tory as voiding forever the challenged decision. 
It requires no elaborate demonstration to show 
that this is a preposterous perversion of Article 
V of the Constitution. Certainly the Constitu- 
tion can be amended “to overrule” the Supreme 
Court. But there is nothing in Article V that 
justifies the presumption that what has authori- 
tatively been declared to be the law ceases to 
be the law while the amendment is pending, 
or that the non-ratification of an amendment 
alters the Constitution or any decisions rendered 
under it.?° 


10. Madison also had occasion to comment on this 
modified interposition: “* * * We have seen the 
absurdity of such a claim in its naked and suicidal 
form. Let us turn to it as modified by South 
Carolina, into a right of every State to resist within 
itself the execution of a Federal law deemed by it 
to be unconstitutional, and to demand a convention 
of the States to decide the question of constitu- 
tionality; the annulment of the law to continue in 
the meantime, and to be permanent unless three- 
fourths of the States concur in overruling the 
annulment. 

“Thus, during the temporary nullification of the 
law, the results would be the same from (as?) 
those proceeding from an unqualified nullification, 
and the result of the convention might be that 
seven out of twenty-four States might make the 
temporary results permanent. It follows, that any 
State which pore obtain the concurrence of six 
others might abrogate any law of the United 
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The conclusion is clear that interposition is 
not a constitutional doctrine. If taken seriously, 
it is illegal defiance of constitutional authority. 
Otherwise, “it amounts to no more than a pro- 
test, an escape valve through which the legis- 
latures blow off steam to relieve their tensions.” 
Shuttleworth v. Birmingham Board of Education, 
N.D. Ala., 162 F Supp. 372, 381. However sol- 
emn or spirited, interposition resolutions have no 
legal efficiency. Such, in substance, is the official 
view of Virginia, delivered by its present Gov- 
ernor. while Attorney General.'! And there is a 
general tacit agreement among the other inter- 
posing states ?* which is amply reflected in their 
failure even to raise the argument in the recent 
litigation, the outcome of which they so much 
deplore. Indeed, Louisiana herself has had an 
“interposition” resolution on the books since 
1956,15 and has never brought it forth. The en- 
actment of the resolution in statutory form does 
not change its substance. Act 2 of the First Ex- 
traordinary Session of 1960 is not legislation in 
the true sense. It neither requires nor denies. 
It is mere statement of principles, a political 
polemi, which provides the predicate for the 
second segregation package of 1960, the legisla- 
tion in suit. Its unconstitutional premise strikes 
with nullity all that it would support. 


States, constructively, whatever, and give to the 
Constitution any shape they please, in opposition 
to the construction and will of the other seventeen, 
each of the seventeen have an equal right and 
authority with each of the seven. Every feature 
in the Constitution might thus be successively 
changed; and after a scene of unexampled confu- 
sion and distraction, what had been unanimously 
agreed to as a whole, would not, as a whole, be 
agreed to by a single party. The amount of this 
modified right of nullification is, that a single State 
may arrest the operation of a law of the United 
States, and institute a process which is to terminate 
in the ascendancy of a minority over a large 
majority in a_ republican system, the characteristic 
rule of which is, that the maior will is the ruling 
will. * * * “Madison, On Nullification (1835-1836), 
in IV Letters and Other Writings of James Madison, 
Congress ed. (1865), 409. 


11. See the Opinion of Attorney General Almond 
rendered February 14, 1956, in 1 Race Rel. L. 
Rep. 462. 


12. Interposition declarations have been adopted in 
Alabama, Act 42 of Spec. Sess. 1956; Georgia, H. 
Res. 185 of 1956; Mississippi, Sen. Conc. Res. 125 
of 1956; South Carolina, Act of Feb. 14, 1956; 
Virginia, Sen. Joint Res. 3 of 1956; Tennessee, 
H. Res. 1 and 9 of 1957; and Florida Sen. Conc. 
Res. 17-XX of Spec. Sess. 1956, and H. Conc. Res. 
174 of 1957. For text of these acts and resolutions, 
see 1 Race Rel. L.Rep. 478, 488, 440, 448, 445, 
948; 2 id. 228, 481, 707. 


13. H. Conc. Res. 10 of 1956. The text of the Resolu- 
tion is reproduced in 1 Race Rel. L. Rep. 753. 


THE OTHER LEGISLATION 

Without the support of the Interposition Act, 
the rest of the segregation “package” falls of its 
own weight. However ingeniously worded some 
of the statutes may be, admittedly the sole ob- 
ject of every measure adopted at the recent spe- 
cial session of the Louisiana Legislature is to 
preserve a system of segregated public schools 
in defiance of the mandate of the Supreme Court 
in Brown and the orders of this court in Bush. 
What is more, these acts were not independent 
attempts by individual legislators to accomplish 
this end. The whole of the legislation, sponsored 
by the same select committee, forms a single 
scheme, all parts of which are carefully inter- 
related. The proponents of the “package” were 
themselves insistent on so labelling it, and ex- 
pressly argued that the passage of every measure 
proposed was essential to the success of the 
plan. In view of this, the court might properly 
void the entire bundle of new laws without 
detailed examination of its content. For, as 
the Supreme Court said in Cooper v. Aaron, 
supra, 17, “the constitutional rights of children 
not to be discriminated against in school ad- 
mission on grounds of race or color declared 
by this Court in the Brown case can neither be 
nullified openly and directly by state legislators 
or state executive or judicial officers, nor nullified 
indirectly by them through evasive schemes for 
segregation whether attempted ‘ingeniously or 
ingenuously.’” But we shall nevertheless give 
brief consideration to each of the measures en- 
acted. 


RE-ENACTMENT OF STATUTES 
PREVIOUSLY DECLARED 
UNCONSTITUTIONAL 


Five of the new statutes merely re-enact laws 
already voided by this court on August 27, 1960. 
Bush v. Orleans Parish School Board, 187 F. 
Supp. 42. Act 10 of the recent session is, except 
for the most minor stylistic changes, a verbatim 
copy of Act 542 of 1960 which required the 
Governor to close any school threatened with 
“disorder, riots or violence.” We said of that law 
that “its purpose speaks louder than its words.” 
The same is true of the present statute. It can 
fare no better. 

Likewise, Acts 11, 12, 13 and 14, all in effect 
school closure measures, are, except in one par- 
ticular, carbon copies of statutes held invalid 


14. Former La. R.S. 17:170, repealed by Act 4 of Ist 
Extra.Sess. 1960. 
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by the decision rendered August 27.15 The only 
difference, common to all four acts, is the dele- 
tion of reference to “segregation”, “integration” 
or “separate facilities” in the earlier statutes and 
the substitution of the words “consistent with 
the Constitution and laws of this State or State 
Board of Education policies, rules or regulations.” 
But this euphemism cannot save the legislation. 
Indeed, the Interposition Act itself makes it 
clear enough that the policy of the state is to 
maintain segregation in public education despite 
the mandate of the Supreme Court and the or- 
ders of this court. And other state laws, still un- 
challenged, expressly promote separation of the 
races in public schools.'® 


THE NEW GENERAL MEASURES 


In addition to the re-enacted statutes and the 
acts aimed specifically at the New Orleans 
School Board, a group of carefully interlocking 
measures was adopted at the recent Legislature. 
The pattern worked out is as follows: In order 
to forestall any effective integration order for 
this school year, present enrollment on a segre- 
gated basis is “frozen” and transfers are forbid- 
den (Act 26); but, for the future, any school 
under an order to desegregate is immediately 
closed (Act 22), whereupon the local school 
board ceases to exist (Act 21); to carry out 
these directives, by force if necessary, the state 
police are given additional powers and placed 


15. Act 11 is a re-enactment of 6 256 of 1958, former 
La. R.S. 17:386, repealed by Act 7, Ist Extra. 
Sess. 1960, which authorized the Governor to close 
any school under a court order to integrate. 

Act 12 is a re-enactment of Act 495 of 1960, former 
La. R.S. 17:348.1-348.7, repealed by Act 6, Ist 
Extra. Sess. 1960, which provided that whenever 
the Governor had taken over control of any school 
because it was under an order to integrate he might 
close all the public schools of the state. 
Act 138 is a re-enactment of Act 338 of 1960, former 
La. R.S. 17:337, repealed by Act 8, Ist Extra. 
Sess. 1960, which prohibited the furnishing of school 
books, supplies or funds to any integrated school. 
Act 14 j is a re-enactment of Act 555 of 1954, former 
La. S. 17:831-334, which required segregation 
in ublis schools as an exercise of the state’s police 
power. Act 555 was first declared unconstitutional 
in Bush v. Orleans Parish School Board, 188 F. 
Sup 836, aff'd, 5 Cir., 242 F.2d 156. - was again 
invalidated by this court on August 27, 1960. 187 
F.Supp. 4 
16. _ e.Z., a R.S. 17:391, 1-391.16, in which “The 
islature of Louisiana recognizes and hereby 
® ® © that no child will be forced to at- 
tend : school with children of another race in order 
to get an education,” and provides for grants to 
the white children of an integrated school; and La. 
R.S. 17:462, 498, and 523, which penalize teachers, 
school bus operators, and other school employees 
who advocate or assist in bringing about integration. 


[Vou. 5 


under the orders of the Legislature (Act 16), 
and if demonstrators are needed, they may now 
be recruited among the students who are no 
longer compelled to go to school (Act 27); to 
assure that an integrated school does close, the 
new legislation provides that if it continues to 
operate it shall enjoy no accreditation (Act 20), 
teachers shall lose their certification (Act 23), 
and the students themselves shall receive no pro- 
motion or graduation credits (Act 24). A mere 
recitation of the scheme suffices. No one dare 
contest the sole purpose of all this legislation 
is to defeat the constitutional right of colored 
children to attend desegregated schools. Since 
such is their purpose, they are all unconstitu- 
tional. Gomillion v. Lightfoot, Supreme Court, 
11/14/60; Cooper v. Aaron, supra, 17; Brown v. 
Board of Education, supra; Lane v. Wilson, 
supra, 275. 


MEASURES RELATING TO 
THE ORLEANS PARISH SCHOOL BOARD 


Finally, there is a series of measures which 
purport to abolish the Orleans Parish School 
Board, culminating, somewhat inconsistently, in 
the Resolution which “addresses out of office” 
four of the five members of that Board. In de- 
fense of these actions, it is said that they con- 
cern only the internal political affairs of the 
state which, within the framework of local law, 
the legislature may conduct as it sees fit, and 
which, accordingly, are none of this court’s busi- 
ness. With special emphasis, it is argued that the 
exercise by a state legislature of its right to with- 
draw powers previously delegated by it to an in- 
ferior political body of its own creation presents 
no federal question, constitutional or other- 
wise, and, in the absence of diversity of citizen- 
ship, is not reviewable by a federal court. On 
the other hand, plaintiffs assert that these meas- 
ures, however innocent on their face, were 
specifically designed to deprive them of their con- 
stitutional rights, and that allegation, which was 
neither contradicted nor qualified, is supported 
by the facts. Indeed, Acts 17, 18 and 25 which 
purport to abolish the New Orleans School Board 
were part and parcel of the original “segrega- 
tion package” introduced on the first day of the 
special session of the Legislature, House Con- 
current Resolutions 10, 17, 18 and 19 expressly 
implemented the earlier statutes," and House 


17. Resolution No. 10 delegated to an eight-man 
legislative committee full control over the New 
Orleans Schools; No. 17 re-transferred that control 


to the Legislature as a whole, converting the com- 
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Concurrent Resolution No. 23 explicitly states 
that the School Board members were removed 
from office for failing to abandon their duties 
in compliance with the Acts and Resolutions 
just enumerated. 

As to these measures, then, we are admittedly 
in an area peculiarly reserved for exclusive state 
action. But, just as clearly, we know that the 
sole object of the legislation is to deprive col- 
ored citizens of a right conferred upon them by 
the Constitution of the United States. The ques- 
tion is whether the protective arm of the Con- 
stitution reaches into the “inner sanctum” where 
the state conducts what it considers its strictly 
private business. The answer is eloquently stated 
in Gomillion v. Lightfoot, decided by the Su- 
preme Court, November 14, 1960. There, in 
holding an act of a state legislature re-defining 
municipal boundaries so as to exclude Negro citi- 
zens clearly unconstitutional, the Court stated: 


“When a State exercises power wholly 
within the domain of state interest, it is 
insulated from federal judicial review. But 
such insulation is not carried over when state 
power is used as an instrument for circum- 
venting a federally protected right. This 
principle has had many applications. It has 
long been recognized in cases which have 
prohibited a State from exploiting a power 
acknowledged to be absolute in an isolated 
context to justify the imposition of an ‘un- 
constitutional condition.’ What the Court 
has said in those cases is equally applicable 
here, viz. that ‘Acts generally lawful may 
become unlawful when done to accomplish 
an unlawful end, United States v. Reading 
Co., 226 U.S. 324, 357, and a constitutional 
power cannot be used by way of condition 
to attain an unconstitutional result.’ West- 
ern Union Telegraph Co. v. Foster, 247 U.S. 
106,; 234, :%.9' 87 


MOTION TO VACATE 


The last matter presented for our considera- 
tion is the School Board’s plea that we postpone 
the effective date of the order compelling de- 
segregation of first grade classes by November 


mittee into an investigative body with subpoena 
powers; in No. 18, the po emma Be ene as ad- 
ministrator of the New Orleans schools, rts 
to fire the local superintendent of schools as the 
School Board’s attorney; and No. 19 declared a 
school holiday for November 14, the day fixed for 
the desegregation of first grade classes in New 

leans, and directed the sergeants-at-arms of the 
Legislature to enforce the holiday. 
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14. The Board suggests that local conditions are 
so disturbed that orderly compliance is difficult 
at this time, especially in view of its own pre- 
carious legal and financial position. All this may 
be true, but the history of this litigation leaves 
some doubt about the advisability of further 
postponing an inevitable deadline. Indeed, the 
date already originally set for making a start in 
the direction of desegregation has already been 
postponed two months and it is far from clear 
that this delay improved conditions. But, in any 
event, though we be persuaded of the School 
Board's good faith, there can be no question of 
delaying still longer the enjoyment of a con- 
stitutional right which was solemnly pronounced 
by the Supreme Court of the United States more 
than six years ago. As that Court itself said in 
rejecting a similar plea in Cooper v. Aaron, 
supra, 15-16: 


“One may well sympathize with the po- 
sition of the Board in the face of the frus- 
trating conditions which have confronted 
it, but, regardless of the Board’s good faith, 
the actions of the other state agencies re- 
sponsible for those conditions compel us to 
reject the Board’s legal position. Had Cen- 
tral High School been under the direct man- 
agement of the State itself, it could hardly 
be suggested that those immediately in 
charge of the school should be heard to 
assert their own good faith as a legal ex- 
cuse for delay in implementing the consti- 
tutional rights of these respondents, when 
vindication of those rights was rendered 
difficult or impossible by the actions of other 
state officials. The situation here is in no 
different posture because the members of 
the School Board and the Superintendent 
of Schools are local officials; from the point 
of view of the Fourteenth Amendment, they 
stand in this litigation as the agents of the 
State. 

“The constitutional rights of respondents 
are not to be sacrificed or yielded to the 
violence and disorder which have followed 
upon the actions of the Governor and Leg- 
islature. As this Court said some 41 years 
ago in a unanimous opinion in a case in- 
volving another aspect of racial segregation: 
‘It is urged that this proposed segregation 
will promote public peace by preventing 
race conflicts. Desirable as this is, and im- 
portant as is the preservation of the public 
peace, this aim cannot be accomplished by 
laws or ordinances which deny rights cre- 
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ated or protected by the Federal Constitu- 
tion.’ Buchanan v. Warley, 245 U.S. 60, 81. 
Thus law and order are not here to be pre- 
served by depriving the Negro children of 
their constitutional rights. The record before 
us clearly establishes that the growth of the 
Board’s difficulties to a magnitude beyond 
its unaided power to control is the product 
of state action. Those difficulties as counsel 
for the Board forthrightly conceded on the 
oral argument in this Court, can also be 
brought under control by state action.” 


CONCLUSION 


For the foregoing reasons, this court denies 
the interposition claim of the State of Louisiana 
and declares Acts 2, 10, 11, 12, 13, 14, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26 and 27 and House 
Concurrent Resolutions 10, 17, 18, 19, and 23 of 
the First Extraordinary Session of 1960 unconsti- 
tutional. This court will prepare the decree 
enjoining their enforcement. The motions to 
dismiss are denied. The motion to vacate, or 
delay the effective date of, the order requiring 
desegregation of the New Orleans public schools 
is likewise denied. 


Temporary Injunction 


These cases came on for hearing on motions 
for temporary injunction, restraining the en- 
forcement of certain acts and resolutions of the 
First Extraordinary Session of the Louisiana 
Legislature for the year 1960. 


It being the opinion of this Court that all 
Louisiana statutes which would directly or in- 
directly require segregation of the races in the 
public schools, or deny them public funds be- 
cause they are desegregated, or interfere with 
the operation of such schools, pursuant to the 
Orders of this Court, by the Orleans Parish 
School Board, are unconstitutional, in particular, 
Acts 2, 10, 11, 12, 13, 14, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26 and 27, and House Concurrent 
Resolutions 10, 17, 18, 19, and 23; 


IT IS ORDERED that the Honorable Jimmie 
H. Davis, Governor of Louisiana, the Honorable 
Clarence C. Aycock, Lieutenant Govermor of 
Louisiana, the Honorable Jack P. F. Gre- 
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million, Attorney General of the State of 
Louisiana, the Legislature of the State of Lou- 
isiana, and the individual members thereof, 
Shelby M. Jackson, State Superintendent of Edu- 
cation, the Orleans Parish School Board, Lloyd 
J. Rittner, Louis C. Riecke, Matthew R. Suther- 
land, Theodore H. Sheppard and Emile A. Wag- 
ner, Jr., the members thereof, James F. Redmond, 
Superintendent of Schools for the Orleans Parish 
School Board, A. P. Tugwell, Treasurer of the 
State of Louisiana, Roy R. Theriot, State Comp- 
troller, The Louisiana State Board of Education 
and the individual members thereof, Paul B. 
Habans, Gerald Gallinghouse, David B. Gertler, 
Edward F. LeBreton, Charles Deichmann, Ris- 
ley C. Triche, P. P. Branton, Welborn Jack, Vial 
Deloney, William Cleveland, E. W. Gravolet, 
Maj. Gen. Raymond H. Fleming, Adjutant Gen- 
eral of Louisiana, Murphy J. Roden, Director of 
Public Safety of the State of Louisiana, the 
District Attorneys of all Judicial districts of Lou- 
isiana, as a class, the Criminal Sheriffs of all par- 
ishes in Louisiana, as a class, the Mayors of all 
incorporated municipalities of the State of Lou- 
isiana, as a class, the Chiefs of Police of all 
incorporated municipalities of the State of Louisi- 
ana, as a class, and all other persons who are 
acting or may act in concert with them, be, and 
they are hereby restrained, enjoined and pro- 
hibited from enforcing or seeking to enforce by 
any means the provisions of Acts 2, 10, 11, 12, 
13, 14, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26 
and 27, and House Concurrent Resolutions 10, 
17, 18, 19 and 23 of the First Extraordinary Ses- 
sion of the Louisiana Legislature for 1960, and 
from otherwise interfering in any way with the 
operation of the public schools for the Parish 
of Orleans by the Orleans Parish School Board, 
pursuant to the Orders of this Court. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with upon each of the defendants named herein. 


IT IS FURTHER ORDERED that a copy of 
this temporary injunction shall be served forth- 
with on The Louisiana Sovereignty Commission, 
through its chairman. 

An injunction bond in the sum of $100.00 shall 
be filed herein. 

Issued November 30, 1960, 
at New Orleans, Louisiana 
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U. S. Supreme Court Denies Stay, December 12 


On December 12, 1960, the United States Supreme Court refused to stay the injunction is- 


sued by the 3-judge court on November 30. 
PER CURIAM. 


These are motions for stay of an injunction 
by a three-judge District Court which nullified 
a series of enactments of the State of Louisiana. 
The scope of these enactments and the basis on 
which they were found in conflict with the Con- 
stitution of the United States are not matters 
of doubt. The nub of the decision of the three- 
judge court is this: 


“The conclusion is clear that interposition 
is not a constitutional doctrine. If taken se- 
riously, it is an illegal defiance of constitu- 


tional authority.” Bush v. Orleans Parish 
School Board (United States v. State of 
Louisiana), D. C., —— F.Supp. —, —. 


The main basis for challenging this ruling is 
that the State of Louisiana “has interposed itself 
in the field of public education over which it 


-has exclusive control.” This objection is without 


substance, as we held, upon full consideration, 
in Cooper v. Aaron, 358 U.S. 1, 78 S.Ct. 1401, 
3 L.Ed.2d 5. The others are likewise without 
merit. 


Accordingly, the motions for stay are denied. 


State Court Construction, Act. 2, 2nd Extra Session 


Meanwhile, in Louisiana state courts, a citizen obtained a temporary restraining order 
against the enforcement of Act No. 2 of the second extraordinary 1960 session of the Louisi- 
ana legislature (5 Race Rel. L. Rep. 1215, infra) which set up an Orleans Parish school 
board with principally fiscal powers, all other authority being reserved to the legislature 
itself. The restraining order was granted on the ground that the act violated the Louisiana 
constitution by providing for the appointment of interim members of the board instead of 
requiring their election. On appeal, the Supreme Court of Louisiana, held December 15, 1960, 
that the constitution provided authority for such appointments on an interim basis, The gen- 
eral question of courts and their relationships with the legislature is discussed also. [George L. 





Singlemann, et al. v. Jimmie H. Davis. ] 
HAMLIN, Justice. 


The only question here presented is the con- 
stitutionality of Act No. 2 of the Second Extraor- 
dinary Session of 1960. 


This Court will not ordinarily exercise its su- 
pervisory jurisdiction in cases such as. this. 
Nevertheless, because of the statewide and extra- 
ordinary public interest and importance, and for 
the reason that the public fisc is involved, we 
deemed it advisable to consider this matter. Ac- 
cordingly we directed certiorari to the Honor- 
able Fred S. LeBlanc, Judge of the Nineteenth 
Judicial District Court for the Parish of East 
Baton Rouge, in order that we might review his 
action granting, without a hearing, a temporary 
restraining order on December 3, 1960, enjoin- 
ing, restraining and prohibiting 


“Jimmie H. Davis, Governor of Louisiana, 
from appointing or issuing commissions to 
any members of the Orleans Parish School 
Board, created by Act. No. 2 of the Second 
Extraordinary Session of 1960; 





“Wade O. Martin, Jr., Secretary of State 
of the State of Louisiana, from countersign- 
ing any such commissions; 


“Andrew P. Tugwell, Treasurer of the 
State of Louisiana, from paying any such 
warrants out of any funds appropriated, 
dedicated or provided for the operation of 
the public schools in the Parish of Orleans; 
and 


“Roy R. Theriot, Comptroller of the State 
of Louisiana, from drawing or issuing any 
such warrants on the Treasurer for the op- 
eration of the Orleans Parish public school 
system; and all and each of them from tak- 
ing any action or doing any act as a result 
of or pursuant to Act No. 2 of the Second 
Extraordinary Session of 1960. * * *” 


Act No. 2 of the Second Extraordinary Session 
of 19601 creates a school board for the Parish 


1. [Text of this footnote is omitted. Act No. 2 of th 
second extraordinary 1960 session is reprinted in 


full at 5 Race Rel. L. Rep. 1215, infra.] 
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of Orleans to be known and designated as the 
“School Board of the Parish of Orleans,” to con- 
sist of five members to be elected at large from 
the Parish of Orleans at the next congressional 
elections. The interim members serving from the 
time the act takes effect until the next congres- 
sional elections are to be appointed by the Gov- 
ernor of the State of Louisiana. In this act the 
school board is granted limited powers, financial 
in nature, such as to borrow, receive and dis- 
burse money, to levy, collect and receive school 
taxes, etc. All other powers relative to the public 
schools of Orleans Parish are specifically re- 
served in the Legislature. 

The sole basis of plaintiffs’ suit is that Act No. 
2 of the Second Extraordinary Session of 1960 is 
unconstitutional in that it violates Section 10 
of Article 12 of the Constitution of Louisiana, 
which authorizes the Legislature to provide for 
the election of members of the parish school 
boards, by authorizing the Governor to appoint 
the first members of the School Board of the 
Parish of Orleans for the interim between the 
effective date of the act and the next congres- 
sional election. 

In their petition for the above order, plain- 
tiffs alleged that unless Honorable Jimmie H. 
Davis was restrained from making appointments 
and issuing commissions, they would suffer im- 
mediate and irreparable injury in that the State 
had appropriated thousands of dollars for the 
operation and maintenance of the public schools 
in the Parish of Orleans and would issue war- 
rants for its disbursal. It was alleged that public 
funds and tax money would be unlawfully ex- 
pended to the prejudice of petitioners and other 
taxpayers in the Parish of Orleans. 


On November 30, 1960, the United States Dis- 


trict Court for the Eastern District of Louisiana, 
New Orleans Division, declared Act No. 25? of 
the First Extraordinary Session of 1960 (pur- 
suant to which Act No. 2 of the Second Extraor- 
dinary Session was enacted ) unconstitutional be- 
cause it was “part and parcel of the original 
segregation package” introduced in the Legisla- 
ture on the first day of the Special Session, the 
object of said legislation being to deprive col- 
ored citizens of a right conferred upon them by 
the Constitution of the United States; and said 
Court enjoined Honorable Jimmie H. Davis, Gov- 
ernor of Louisiana, and others “from otherwise 
interfering in any way with the operation of the 
2. coat of this footnote is omitted. Act No. 25 of the 


extraordinary 1960 session is printed in full at 
5 Race Rel. L. Rep. 1196, infra.] 
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public schools for the Parish of Orleans by the 
Orleans Parish School Board, pursuant to the 
Orders of this Court.”? On December 12, 1960, 
the Supreme Court of the United States refused 
to issue stay orders in the above proceedings. 

The actions of the United States District Court 
took place before the persons appointed or to 
be appointed by the Governor as Members of 
the Orleans Parish School Board had begun to 
function or perform any acts and without any 
evidence having been adduced that they would 
act unconstitutionally or in violation of any 
orders or decrees of the United States District 
Court. Under these circumstances, if Act No. 25 
is constitutional on its face, as it is, and is a 
measure adopted, as stated by the United States 
District Court, “in an area peculiarly reserved 
for exclusive state action,” how does the mere 
statement that it was “part and parcel of the 
original segregation package” justify in law a 
holding of unconstitutionality? Such a holding is 
based on an assumption that a school board not 
yet provided for or even in existence will act 
or perform its duties in an unconstitutional way. 
This is not a basis in law for declaring an act 
unconstitutional. 

With reference to Act No. 2, creating a school 
Board for Orleans Parish with limited powers 
financial in nature, it is clear that it was adopted 
by the Legislature for the purpose of bringing 
financial order where financial chaos exists. Its 
primary purpose was to create a school board 
with power and authority to discharge from pub- 
lic funds large financial obligations incurred 
in the operation of the Orleans Parish public 
schools, no such power and authority being in 
existence at the time the act was adopted. 

The first point to be decided in this Court is 
that of the right of the Legislature to create 
parish school boards and the right to abolish 
boards so created; and the second point for de- 
cision is that of the right of the Legislature 
to create a new school board in the place of an 
abolished board and provide for the appoint- 
ment of board members during the interim be- 
tween the effective date of Act No. 2 of the 
Second Extraordinary Session and the date of 
the regular congressional elections. 


8. The opinion and decree were issued in the causes 
entitl “United States of America v. State of 
Louisiana, et al,” “Earl Benjamin Bush, et al v. 
Orleans Parish School Board, et al,” and “Harry 
K. Williams, et al v. Jimmie H. Davis, et al,” Civil 
Actions Nos. 10566, 3630 and 10329 of the Docket 
of the United States District Court for the Eastern 
District of Louisiana, Rives, Christenberry and 
Wright, Judges Presiding. 
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Act No. 2 under consideration herein and Act 
No. 25 of the First Extraordinary Session are 
authorized by Section 10 of Article XII of the 
Constitution of Louisiana of 1921, which pro- 
vides: 


“The Legislature shall provide for the cre- 
ation and election of parish school boards 
which shall elect parish superintendents for 
their respective parishes, and such other offi- 
cers or agents as may be authorized by the 
Legislature. * * *” 


In the case of State ex rel. Board of Public 
Schools v. City of New Orleans, 42 La. Ann. 92, 
7 So. 674 (1890), this Court, in no uncertain 
terms, held that the system of free public schools 
in Louisiana is a State institution, for the es- 
tablishment, maintenance and support of which 
the State is required to provide by taxation, or 
otherwise.* | 


This authority also sets forth: 


“It is elementary that a State, in the ab- 
sence of constitutional prohibition, may dele- 
gate part of her political and administra- 
tive powers to (governmental subdivisions ) 
within her borders, which then become State 
functionaries; and that whenever such dele- 
gation may take place, the State can confer 
on them certain rights, which she may sub- 
sequently extend, abridge or withdraw, as 
may seem just and advisable, but without 
impairing the obligation of contracts. 

“This privilege of delegation is essential 
in the very nature of things, as otherwise 
the local administration necessary for pub- 
lic good would be an impossibility, in con- 
sequence of the practical inability of the 
State general government to well provide 
by itself for the regulation of administra- 
tive matters on numerous important details 
in the different parts of the State.” (Em- 
phasis ours.) ~ 


In the early case of Eben Newton v. Board 
of County Commissioners of Mahoning County, 
Ohio, 100 U. S. 548, 25 L. Ed. 710, the United 
States Supreme Court stated: 


“The legislative power of a State, except 
so far as restrained by its own Constitution, 
is at all times absolute with respect to all 


4..See, also, Bank of Winnfield v. Brumfield, et al, 
124 So. 628; State v. Farham, 187 So. 862, 864 
State v. Mason, 183 So. 809, 811. 
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offices .within its reach. It may at pleasure 
create or abolish them or modify their duties. 
It may also shorten or lengthen the term 
of service. And it may increase or diminish 
the salary or change the mode of compen- 
sation.” 

See Higginbotham v. City of Baton Rouge, 
Louisiana, 306 U. S. 535, 83 L. Ed. 968, and 
authorities cited therein, wherein the fore- 
going principle was affirmed. 

See, also, 172 ALR 1380; Porterie v. Smith, 
184 La. 263, 166 So. 72. 


We conclude that Acts Nos. 2 and 25, supra, 
are valid and constitutional enactments on their 
face. The Legislature cannot be enjoined from 
enacting valid legislation; actions under the law 
can be enjoined only if unconstitutionally ad- 
ministered, applied, and construed. 


Where an act is constitutional on its face, 
courts cannot assume that it will be given an 
unconstitutional application or construction or 
be administered unconstitutionally. Any other 
interpretation would allow the school board 
which was functioning under the act by which 
such school board was abolished to remain in 
office indefinitely; perhaps beyond the terms 
for which the respective members were elected. 
The officers appointed or to be appointed under 
the authority of Act No. 2 of the Second Ex- 
traordinary Session will be amenable not only 
to the process of this Court but to that of any 
other court having jurisdiction if they act un- 
lawfully or unconstitutionally. 


The case of Gomillion v. Lightfoot, 81 S. Ct. 
125, cited by the United States District Court 
as authority for holding Act No. 25 unconstitu- 
tional, is not apposite for the reason that in that 
case there was an act ‘performed; i.e., the enact- 
ment of a statute redefining municipal bounda- 
ries so as to exclude negro citizens. 


This brings us to a discussion as to whether 
or not the Legislature could provide for the 
appointment of board members by the Gover- 
nor during the interim between the effective date 
of Act No. 2 and the date provided for the next 
congressional election. 

Section 10 of Article XII of the Louisiana 
Constitution of 1921, supra, must be construed 
in connection with Article V, Section 11, which 
reads as follows: 


“Governor—Appointment of officers 
“He shall nominate, and, by and with 
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the advice and consent of the Senate, 
appoint all officers whose offices are 
established by this Constitution and 
whose appointment, or election, is not 
herein otherwise provided for; except 
that the Legislature may provide the 
mode of filling all offices created by it.” 
(Emphasis ours. ) 


We are of the opinion that under the fore- 
going articles of the Constitution, the Legisla- 
ture has the right to provide for the interim 
appointments by the Governor. It certainly pro- 
vided the mode of filling the offices created 
by it. 


For the reasons assigned, the temporary re- 
straining order hereinabove set forth, granted 
December 3, 1960, is hereby dissolved, recalled 
and set aside; plaintiffs’ suit is dismissed at 
their cost. 
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Concurring Opinion 
HAMITER, Justice, concurring. 

In this cause plaintiffs assail Act No. 2 of the 
Second Extraordinary Session of 1960, they hav- 
ing alleged as the sole ground for their attack 
that such statute violates Article XII, Section 10 
of the Louisiana Constitution which reads in 
part: “The Legislature shall provide for the crea- 
tion and election of parish school boards * * *.” 
The defendants, in their answer, denied the alle- 
gation. Consequently, we are called upon to dis- 
cuss and determine herein only the question of 
whether the particular alleged violation has 
occurred. 

It is my opinion that when the mentioned con- 
stitutional provision is considered in connection 
with Article V, Section 11 of the Louisiana Con- 
stitution, as must be done, a negative answer 
to the single posed question is required. 

Accordingly, I respectfully concur in the 
decree, 


Opinion and Temporary Injunction of December 21, 1960 


After the federal court opinion invalidating most of the segregation acts, the Louisiana 
legislature enacted other measures setting up a new school board for Orleans Parish 
with nothing but fiscal powers. (5 Race Rel. L. Rep. 1223, infra.) Copies of these en- 
actments were served on the banks where the old school board had its accounts, and 
these banks subsequently refused to honor checks drawn thereon. The city also held taxes 
as they were collected. The school board filed a cross claim and third party complaint 
seeking release of these funds, The court held that all statutes which would directly or in- 
directly require segregation of the races in the public schools, or deny public funds to the 
schools because they are desegregated, are unconstitutional. The state was enjoined from 
enforcing the new acts, the banks were enjoined from refusing to honor checks drawn on the 
board’s accounts, and the city was directed to turn over taxes collected for the schools. 


Cross Claim and Third-Party b) LLOYD J. RITTINER, LOUIS G. RIECKE, 


MATTHEW R. SUTHERLAND, and THEO- 





Complaint DORE H. SHEPARD, JR., duly elected mem- 

ne bers of the Orleans Parish School Board, all 

of whom are of the full age of majority and 

This is a Cross Claim and Third-Party Com- residents of the Parish of Orleans, State of 
plaint filed on behalf of: Louisiana, and are citizens of the State of 


a) The ORLEANS PARISH SCHOOL BOARD, 
a public corporation, created pursuant to the 
provisions of Section 10, Article XII, of the 
Louisiana Constitution of 1921, and Louisi- 
ana Revised Statutes of 1950, Title 17, Section 

121, and is the administrative board, charged 

with the administration and control of the 

public school system of the Parish of Or- 
leans; and, 


Louisiana and of the United States of Amer- 
ica, and 


c) DR. JAMES F. REDMOND, SUPERIN- 
TENDENT OF SCHOOLS, of the Orleans 
Parish School System, of the full age of ma- 
jority and a resident of the Parish of Orleans, 
State of Louisiana, and a citizen of the State 
of Louisiana, and of the United States’ of 
America. 
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All of whom are hereinafter called Respond- 
ents. 


Respondents aver that they are all parties de- 
fendant in the above entitled and numbered 
cause. 


is i 


This Court, on May 16, 1960, some 8 years 
after the original complaint was filed herein, en- 
tered an Order, which reads in part, as follows: 


“IT IS ORDERED that beginning with 
the opening of school in September, 1960, all 
public schools in the city of New Orleans, 
shall be desegregated .. .” 


dfinn 


The aforesaid order of this Court was amended 
on August 30, 1960, so as to extend the execu- 
tion date thereof to Monday, November 14, 1960. 


ees 


The Legislature of the State of Louisiana in 
its First Extraordinary Session of 1960, enacted 
into law some 29 acts, which were signed by the 
Governor and became effective on Tuesday, No- 
vember 8th, 1960. The Legislature also passed 
a number of concurrent resolutions at said ses- 
sion. 


ny We 


By an order issued herein on November 30, 
1960, this Court, sitting as a statutory three- 
judge court, issued a temporary injunction, en- 
joining all of the defendants in this cause and 
in the consolidated cases entitled United States 
of America vs. State of Louisiana, et al. Civil 
Action No. 105666, and Williams, et al. vs. Davis, 
et al., Civil Action No. 10329, “... from enforc- 
ing or seeking to enforce by any means the pro- 
visions of Acts 2, 10, 11, 12, 13, 14, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, and 27, and House 
Concurrent Resolutions 10, 17, 18, 19 and 23, of 
the First Extraordinary Session of the Louisiana 
Legislature for 1960, and from otherwise inter- 
fering in any way with the operation of the 
public schools for the Parish of Orleans by 
the Orleans Parish School Board, pursuant to 
the Orders of this court. . .” 


ay 
The same order issued by this Court declared 
all of the aforesaid acts and House Concurrent 
Resolutions to be unconstitutional because it 
was “...the opinion of this Court that all Lou- 
isiana statutes which would directly or indirectly 
require segregation of the races in the public 
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schools, or deny them public funds because 
they aré desegregated, or interfere with the 
operation of such schools, pursuant to the Or- 
ders of this Court, by the Orleans Parish School 
Board, are unconstitutional. . .” 


ie, goa 


Subsequently, the defendants, the Legislature 
of the State of Louisiana, enacted Louisiana Act 
2, of the Second Extraordinary Session of 1960, 
which purported to create a new, so-called 
“School Board of Orleans Parish,” with nothing 
but fiscal powers, and reserving unto the Legis- 
lature itself all other power to administer the 
public schools of the Parish of Orleans, pursuant 
to the power vested in it by various acts passed 
by it in the First and Second Extraordinary Ses- 
sions of 1960, including those acts already held 
by the Court to be unconstitutional. 


sa gex: 


As the result of a petition filed in these 
proceedings by the United States of America, 
Amicus Curiae, the effectiveness and imple- 
mentation of the aforesaid act was temporarily 
restrained and enjoined by this Court, on this 
date. 


ive st 


Despite the above and foregoing, the defend- 
ant, the Legislature of the State of Louisiana, 
on or about November 18, 1960, adopted House 
Concurrent Resolution No. 2; and, on or about 
November 29, 1960, adopted House Concurrent 
Resolution No. 23; and, on or about December 
3, 1960, passed House Concurrent Resolution No. 
28, all of the Second Extraordinary Session of 
1960. Copies of the aforesaid Resolutions will 
be produced at the hearing for a preliminary 
injunction, hereinafter prayed for. 


= a 


Copies of the aforesaid House Concurrent 
Resolutions have been served by the Legisla- 
ture upon the Whitney National Bank of New 
Orleans; the Hibernia National Bank in 
New Orleans; the National American Bank of 
New Orleans and the National Bank of Com- 
merce in New Orleans; and as a direct result 
thereof said Banks have refused to honor checks 
drawn by the Orleans Parish School Board 
against funds on deposit in said banks, notwith- 
standing the fact that there are sufficient funds 
in each of said banks to cover the checks issued 
by the Orleans Parish School Board. 
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Furthermore, the aforesaid Banks have noti- 
fied Respondents that, because of the uncertainty 
of Respondents’ legal status, they will not honor 
any further checks drawn by Respondents 
against the sums on deposit by Respondents in 
said Banks. 


re. 


Respondents have approximately $728,000.00 
on deposit in said Banks, all of which are funds 
dedicated for public school purposes in the Par- 
ish of Orleans. 


ak 


Pursuant to the provisions of Section 16, of 
Article XII, of the Louisiana Constitution of 
1921, the City of New Orleans is charged with 
the responsibility of collecting the ad valorem 
taxes levied by the Orleans Parish School Board, 
pursuant to the provisions of said Section, and 
is further charged with the duty of paying the 
monies thus collected daily to the Orleans Par- 
ish School Board. 


= 


As a result of the various Acts and Resolu- 
tions passed by the Louisiana Legislature in 
the First and Second Extraordinary Sessions of 
1960, hereinabove referred to, the City of New 
Orleans, not being certain of the legal status 
of the Orleans Parish School Board, is holding 
the taxes, which it is collecting for the Orleans 
Parish School Board. 


a | oe 


Because of the Acts and Resolutions passed, 
and the actions taken and threatened, by the 
Legislature of the State of Louisiana, Respond- 
ents have been effectively deprived of public 
funds designated for the operation of the public 
schools of this Parish. 


wit... 

Unless said funds are made available to Re- 
spondents immediately, it will be impossible for 
them to comply with the orders of this Court 
previously issued herein, requiring desegrega- 
tion of the public schools of this Parish and 
as a result thereof it will be necessary to close 
the public schools of this Parish. 


me 
Respondents further aver, on information and 


belief, that the Acts, Resolutions and actions 
of the Legislature of the State of Louisiana, here- 
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inabove set forth in detail, are all part of the 
same concerted scheme and plan to circumvent 
and thwart the lawful orders previously issued 
by this Court, and to either close the public 
schools in the Parish of Orleans, or to operate 
same on a segregated basis in defiance of said 
orders. 


We 


House Concurrent Resolutions 2, 23 and 28, 
and Louisiana Act 2 of the Second Extraordinary 
Session of 1960, violate the Due Process and 
Equal Protection of the Laws Clauses of the 
Fourteenth Amendment to the United States 
Constitution, for the reasons set forth in prior 
pleadings, opinions and Orders in these pro- 
ceedings, and should be declared unconstitu- 
tional. 


i 
Respondents desire to make the following par- 
ties defendants in this cause: 
(a) Whitney National Bank of New Orleans 
(b) The Hibernia National Bank in New 
Orleans 
(c) The National American Bank of New 
Orleans 


(d) The National Bank of Commerce in New 
Orleans 


(e) The City of New Orleans 


Pa. | |e 


Respondents aver that unless public funds are 
made available to them for the operation of the 
public schools of this Parish, they, and the plain- 
tiffs in this cause and in the two cases consoli- 
dated therewith, will suffer irreparable injury; 
that Respondents have no plain, adequate, or 
complete remedy to redress the unconstitutional 
and illegal acts which have been committed and 
with which they continue to be threatened, other 
than this action for an injunction, and unless a 
preliminary injunction issue herein pending the 
hearing on the request for a permanent injunc- 
tion, respondents and plaintiffs herein will suffer 
irreparable injury. 


WHEREFORE, respondents pray that: 


(a) The Whitney National Bank of New Or- 
leans, the Hibernia National Bank in New 
Orleans, the National American Bank of 
New Orleans, the National Bank of Com- 
merce in New Orleans, and the City of 
New Orleans be made defendants in these 
proceedings. 
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(b) A three-judge court be convened .. . 


7 

(c) House Concurrent Resolutions 2, 23 and 

28 and Louisiana Act 2 of the Second Ex- 

traordinary Session of 1960 be held to be 

unconstitutional, null and void and of no 
further force and effect. 


(d) After due proceedings had, there be 
judgment herein permanently enjoining 
and restraining defendants, their succes- 
sors in office, and all persons, Boards, and 
Corporations, acting in concert with them, 
or under their direction, and their agents, 
attorneys and employees from enforcing, 
executing, or making operative the pro- 
visions of House Concurrent Resolutions 
2, 23 and 28 and Louisiana Act 2 of the 
Second Extraordinary Session of 1960; 
that the defendants, the Whitney National 
Bank of New Orleans, the Hibernia Na- 
tional Bank in New Orleans, the National 
American Bank of New Orleans, the Na- 
tional Bank of Commerce in New Or- 
leans, their officers, agents, employees, 
their attorneys, and all persons in active 
concert and participation with them, or 
under their direction, be enjoined and re- 
strained from failing and refusing to honor 
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any checks drawn on them by the Orleans 
Parish School Board so long as said Board 
has sufficient funds on deposit to cover 
said checks; that the City of New Orleans, 
its officers, agents, employees and attor- 
neys, and all persons in active concert 
and participation with them, or under 
their direction, be enjoined and restrained 
from failing to pay to the Orleans Par- 
ish School Board daily all taxes, levied 
by the Orleans Parish School Board and 
collected by the City of New Orleans; 
and from otherwise interfering in any way 
with the operation of the public schools 
for the Parish of Orleans by the Orleans 
Parish School Board, pursuant to the or- 
ders of this Court. 


(e) Pending the filing of an answer, and the 
hearing and determination of this action, 
a preliminary injunction issue herein, after 
due notice of this application therefor, and 
that all defendants be ordered on a day 
fixed, to show cause why such preliminary 
injunction should not be granted, couched 
in the same language as is set forth in the 
foregoing prayer for a permanent injunc- 
tion. 


And for all general and equitable relief. 


Opinion by 3-Judge Court 
RIVES, Circuit Judge, and CHRISTENBERRY and WRIGHT, District Judges: 


In these proceedings, we consider again! the 
progress of desegregation in the public schools 
of the Parish of Orleans and the additional efforts 
made to interfere with that achievement. Because 
of what has been said and done by the govern- 
ment of Louisiana in all its branches, it becomes 
necessary to restate the fundamental principles 
that govern this controversy. Under the circum- 
stances, they cannot be declared too often or 
too emphatically. These principles are: 


1. That equality of opportunity to education 
through access to non-segregated public schools 
is a right secured by the Constitution of the 
United States to all citizens regardless of race or 
color against state interference. Brown v. Board 
of Education, 347 U.S. 483. 


2. That, accordingly, every citizen of the 
United States, by virtue of his citizenship, is 
bound to respect this constitutional right, and 
that all officers of the state, more especially those 
who have taken an oath to uphold the Constitu- 
tion of the United States, including the gover- 


nor, the members of the state legislature, judges 
of the state courts, and members of the local 
school boards, are under constitutional mandate 
to take affirmative action to accord the benefit 
of this right to all those within their jurisdic- 
tion. U. S. Const., Art. VI, cl. 2, 3; Cooper v. 
Aaron, 358 U.S. 1. 


1. [The court quoted all of Footnote 1 of the Novem- 
er 80 opinion, except the second and _ third 
sentences of the first paragraph. (See 5 Race Rel. 
L. Rep. 1008, supra)], and added: 
Again, at the First Extraordinary Session of 1960, 
the Louisiana Legislature adopted a series of meas- 
ures designed to thwart the orders of this court. 
Even after integration was an accomplished fact, 
the Legislature sought to defeat it. On November 
80, 1960, this court held Acts numbered 2, 10 
, through 14, and 16 through 23, as well as House 
Concurrent Resolutions Nos. 10, 17, 18, 19 and 23 
unconstitutional. Bush v. Orleans Parish School 
Board, F.Supp. (Nov. 80, 1960). 
Undeterred, in its Second Extraordinary Session 
for 1960, the Louisiana Legislature passed the 
measures here under consideration. 
At this —s the Legislature has entered into an 
unprecedented third special session, from which 
another “segregation package” is presumably to be 
expected. 
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3. That when, notwithstanding their oath so 
to do, the officers of the state fail to obey the 
Constitution’s command, it is the duty of the 
courts of the United States to secure the en- 
joyment of this right to all who are deprived 
of it by action of the state. Brown v. Board of 
Education, 349 U.S. 294, 299-301. 


4, That the enjoyment of this constitutional 
right cannot be denied or abridged by the state, 
and that every law or resolution of the legisla- 
ture, every act of the executive, and every decree 
of the state courts, which, no matter how 
innocent on its face, seeks to subvert the enjoy- 
ment of this right, whether directly through 
interposition schemes, or indirectly through 
measures designed to circumvent the orders of 
the courts of the United States issued in pro- 
tection of the right, are unconstitutional and 
null. Cooper v. Aaron, supra; United States v. 
Louisiana,__ U.S.__ _ (Dec. 12, 1960), 
denying stay in United States v. Louisiana, -—— 
F.Supp._— __._ (Nov. 30, 1960). 


All this has been clear since 1954 when the 
Supreme Court announced its decision in Brown 
v. Board of Education, 347 U.S. 483. Yet Lou- 
isiana’s record since that time has been one of 
stubborn resistance.2 With singular persistence, 
at every session since 1954, its Legislature has 
continued to enact, and re-enact, measures di- 
rectly intended to deny colored citizens the en- 
joyment of their constitutional right, the most 
recent and the most flagrant being the interposi- 
tion declaration of the First Extraordinary Ses- 
sion of 1960 which purports to nullify the right 
itself. In each instance, this court has patiently 
examined the legislation and explained the rea- 
son why it could not stand. The segregation 
packages enacted at the Regular Sessions of 
1954, 1956, 1958, and 1960, and at the First Ex- 
traordinary Session of 1960, have all been con- 
sidered in detail. The basis of these rulings is 
obvious enough. But, when this court, with what 
no one dare term undue haste, finally set a 
date for the practical enjoyment of the consti- 
tutional right already so long delayed, 
and invited the School Board of Orleans Parish, 
where implementation was to begin, to submit 
a plan of desegregation, a new line of attack 
was initiated. Orleans Parish and its School 
Board now became the prime target. 





The Louisiana Legislature initially enacted 
measures to deprive the Board of the power to 


2. See Note 1. 
8. See Note 1. 
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comply with the orders of the court. In con- 
sequence, the Orleans School Board offered no 
suggestions and this court was compelled to 
devise its own plan of desegregation, admittedly 
a modest one involving initially only the first 
grade. On the plea of the Board, the effective 
date for the partial desegregation of the public 
schools of New Orleans was delayed two 
months to November 14, 1960. At length, the 
Orleans Parish School Board realized its clear 
duty and announced its proposal to admit five 
Negro girls of first-grade age to two formerly 
all-white schools. But for obeying the constitu- 
tional mandate and the orders of this court, the 
Board brought on itself the official wrath of 
Louisiana. Despite reiterated injunctions ex- 
pressly prohibiting them from “interfering in any 
way with the administration of the public schools 
for Orleans Parish by the Orleans Parish School 
Board,” the members of the Legislature, already 
called into special, now apparently continuous, 
session,® took every conceivable step to subvert 
the announced intention of the local School 
Board and defy the orders of this court. Acts 
and resolutions were passed to abolish the Or- 
leans Parish School Board and transfer the ad- 
ministration of the New Orleans schools to the 
Legislature, and when the enforcement of these 
measures was restrained, four members of the 
local Board were attempted to be addressed out 
of office. As we noted in declaring these acts 
and resolutions unconstitutional,* they were of 
course part of the general scheme to deny the 
constitutional rights of the plaintiffs here. But, 
more than that, there was in this legislation 
a deliberate defiance of the orders of this court 
issued in protection of those rights. If for no 
other reason, the measures were void as illegal 
attempts to thwart the valid orders of a federal 
court. 


Against this background, it is nevertheless 
asserted that the present acts and resolutions, 
Act 27 and House Concurrent Resolutions 2, 23 


4. See, e.g., Bush vy. Orleans Parish School Board, 187 
aa 42; id., _ F.Supp.___— (Nov. 80, 


At this writing, the legislators are in their third 
successive special session. 

. Bush vy. Orleans Parish School Board, ____ F. 
Supp. — (Nov. 30, 1960). 

At the outset the defendants represented by the 
Attorney General of Louisiana, citing Title 28, U.S. 
Code, Section 2284, moved for a stay of these 
proceedings insofar as they relate to Act 2 of the 
Second Extraordinary Session of 1960 on the ground 
that a state court, in litigation challenging the con- 
stitutionality thereof, has issued a temporary 
restraining order against its enforcement. The 
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and 28, are invulnerably insulated from federal 
judicial review. Yet they are no different in kind, 
or in purpose, from those just discussed. Again 
the plain object of the measures is to frustrate 
the Orleans Parish School Board in its effort to 
comply with this court’s orders,’ and, again, 
the effect of the measures is to defy this court’s 
injunction prohibiting interference with the ad- 
ministration of the local schools by its own 
elected school board.® Thus, Act 2 of the Second 
Extraordinary Session of 1960 expressly purports 
to vest primary control of the New Orleans 
schools in the Legislature itself under the very 
acts and resolutions already declared uncon- 
stitutional by this court, and, for fiscal matters, 
to create a new board. House Concurrent Reso- 
lutions 2, 23 and 28 of the same session attempt 
to deny the School Board control of its own 
funds deposited in local banks and warn the 
banks against honoring the Board’s checks. How- 


action in the state court is a taxpayers’ suit seeking, 
not the enforcement of, but an injunction against 
the enforcement of Act 2. Since 28 U.S.C. §2284 
requires a stay in this court only where the state 
court action in which the stay has been granted is 
a suit to enforce the statute rather than to enjoin 
its enforcement, that section appears inapplicable 


ere. 

If this be deemed a too technical reading of §2284, 
still that section has no application here because 
the stay in state court enjoins the enforcement of 
only one section of the state statute in question, 
the section which relates to the appointment of a 
school board with only fiscal functions. It does not 
in any way enjoin the meat of the statute, the 
section providing for the control and operation of 
the Orleans Parish schools by the Louisiana Legisla- 
ture rather than the Orleans Parish School Board. 
It is this latter section which is of primary im- 
portance here. Since the state court stay is not 
broad enough to protect the parties here in suit, 
§2284 has no application. Dawson v. Kentucky 
Distilleries Co., 255 U.S. 288, 297. Moreover, and 
perhaps this should have been mentioned first in 
order of importance, the state court stay, initially 
granted at the district court level, has now been 
‘hereby dissolved, recalled and set aside” by the 
Supreme Court of Louisiana. George L. Singelmann, 
et al v. Jimmie H. Davis, et al, La. Sup. Ct., No. 
45,447 (Dec. 15, 1960). 

8. The Orleans Parish Board is more than an original 
defendant in these proceedings. As noted, it is 
itself under a constitutional duty, and court order, 
to implement the right in question, and, may assert 
the right of its wards, the school children of Orleans 
Parish. Moreover, it has a right to be free from 
interference in complying with the orders of this 
court. Unquestionably, this right is a federal right. 
It will be protected by this court to the full extent 
of the law. See Brewer v. Hoxie School District 
No. 46, 8 Cir., 288 F.2d 91. 

9. The United States obviously has a vital interest in 
vindicating the authority of the federal courts. It 
is therefore appropriate that the Government, as 
amicus curiae, institute proceedings herein to pro- 
tect the court against illegal interference, Faubus v. 
United States, 8 Cir., 254 F.2d 797, 804-805. 
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ever local in character Act 2 and Resolutions 
2, 23 and 28 may appear, since they would 
discriminate against Negro children through 
interference with the orders of this court, they 
are invalid. Gomillion v. Lightfoot, US. 
(Nov. 14, 1960); Cooper v. Aaron, 358 
U.S. 1; Brown v. Board of Education, 347 U.S. 
483. 

Before the court also is the application of 
the Orleans Parish School Board for a temporary 
injunction requiring certain banks in the City 
of New Orleans to honor its checks drawn on 
its accounts in those banks. Because of the 
resolutions warning the banks not to recognize 
the Orleans Parish School Board as such, the 
banks, pending court direction, have blocked 
the accounts and refused to honor checks drawn 
on them by anyone. In addition, the Board asks 
that the City of New Orleans, as the tax collec- 
tor for the Board, be directed, by temporary 
injunction, to remit to the Board the taxes so 
collected as required by law. 


In view of our holding herein that Act 2 and 
House Concurrent Resolutions 2, 23 and 28 of 
the Second Extraordinary Session of the Lou- 
isiana Legislature of 1960 are invalid, the Or- 
leans Parish School Board, as the duly 
constituted and elected authority to operate 
the public schools of New Orleans, is the owner 
of the bank accounts in question and the proper 
party to draw checks thereon. By the same 
holding the City is required to remit to the 
Board its tax monies. 








Finally, the United States, amicus curiae, has 
moved for a temporary restraining order against 
Act 5 of the Second Extraordinary Session of 
1960. This Act would make the Attorney Gen- 
eral of Louisiana counsel for the Orleans Parish 
School Board, replacing counsel named by the 
Board. The Attorney General argues that cer- 
tainly the Legislature has the right to name 
counsel for a state board which it created, cer- 
tainly this is a local matter unaffected by any 
federal constitutional considerations. 

Unquestionably, the appointment of counsel 
for the Board is a local matter. If the appoint- 
ment is not part of the legislative scheme of 
discrimination, it is insulated from federal ju- 
dicial review. Cooper v. Aaron, supra. Let us 
see then what the purpose of Act 5 is, what 
its effect would be. Gomillion v. Lightfoot, 
supra. 

The Orleans Parish School Board is under the 
injunction of this court to desegregate the public 
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schools in the City of New Orleans. After sev- 
eral years resistance, it is now making a good 
faith effort to comply. In this effort it is being 
harassed by the Louisiana Legislature which 
has been sitting in successive extraordinary 
sessions solely for this purpose. During these 
sessions, the Legislature, in its determination to 
preserve racial segregation in the Orleans Parish 
schools, has on four occasions sought to wrest 
control of the schools from the Board and on 
one occasion sought to address its majority out of 
office. The Legislature has also brought financial 
chaos to the Board through a series of statutes 
and resolutions denying the Board control of 
its fisc, one resolution even warning the banks 
not to honor the Board’s checks drawn on its 
own accounts. 


Against this harassment the Board, through its 
counsel, has sought the protection and the aid 
of this court in carrying out its orders. In these 
present proceedings, for example, the Board, 
through its counsel, has sought the aid of the 
court in unfreezing its bank accounts so that 
the salary checks of its employees will be 
honored. The Attorney General, pursuant to Act 
5, has sought to replace counsel for the Board, 
and without consulting his new client, moved to 
withdraw the Board’s motion against the banks. 
Thus the purpose of Act 5 becomes clear, if 
indeed there was ever doubt. Its purpose is to 
require the Board, in its effort to comply with 
the orders of this court, to use the opposition’s 
lawyer to protect itself from the opposition. 
Thus Act 5 is exposed as one of the Legislature’s 
less sophisticated attempts to preserve racial 
discrimination in the public schools of New 
Orleans. 


The temporary injunction will issue as prayed 
for, as will the temporary restraining order. De- 
cree to be drawn by the court. 


New Orleans, Louisiana 
December 21st, 1960. 


Temporary 
Restraining Order 
Temporary Injunction 


These cases came on for hearing on motions 
of Earl Benjamin Bush, et al., and the United 
States, amicus curiae, for temporary injunction, 
restraining the enforcement of Act 2 of the 
Second Extraordinary Session of the Louisiana 
Legislature for the year 1960, and on motion of 
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the Orleans Parish School Board for temporary 
injunction restraining the enforcement of House 
Concurrent Resolutions 2, 23 and 28 of the Sec- 
ond Extraordinary Session of the Louisiana 
Legislature for 1960 and restraining certain 
banks and the City of New Orleans from with- 
holding funds belonging to the Board. 


It being the opinion of this court that all 
Louisiana statutes which would directly or in- 
directly require segregation of the races in the 
public schools, or deny them public funds be- 
cause they are desegregated, or interfere with 
the operation of such schools, pursuant to the 
orders of this court, by the Orleans Parish 
School Board, are unconstitutional, in particular, 
Act 2 and House Concurrent Resolutions 2, 23 
and 28; 


IT IS ORDERED that the Honorable Jimmie 
H. Davis, Governor of Louisiana, the Honorable 
Clarence C. Aycock, Lieutenant Governor of 
Louisiana, the Honorable Jack P. F. Gremillion, 
Attorney General of the State of Louisiana, the 
Legislature of the State of Louisiana, and the 
individual members thereof, Shelby M. Jackson, 
State Superintendent of Education, the Orleans 
Parish School Board, Lloyd J. Rittiner, Louis C. 
Riecke, Matthew R. Sutherland, Theodore H. 
Shepherd, Jr. and Emile A. Wagner, Jr., the mem- 
bers thereof, James F. Redmond, Superintendent 
of Schools for the Orleans Parish School Board, 
A. P. Tugwell, Treasurer of the State of Lou- 
isiana, Roy R. Theriot, State Comptroller, the 
Louisiana State Board of Education and the in- 
dividual members thereof, Paul B. Habans, 
Gerald J. Gallinghouse, David B. Gertler, Ed- 
ward F. LeBreton, Charles Deichmann, Risley 
C. Triche, P. P. Branton, Welborn Jack, Vail 
Deloney, William Cleveland, E. W. Gravolet, the 
City of New Orleans, the Whitney National Bank 
of New Orleans, the Hibernia National Bank 
in New Orleans, the National American Bank of 
New Orleans, the National Bank of Com- 
merce in New Orleans, and all other per- 
sons who are acting or may act in concert with 
them, be, and they are hereby, restrained, en- 
joined and prohibited from enforcing or seeking 
to enforce by any means the provisions of Act 
2 and House Concurrent Resolutions 2, 23 and 
28 of the Second Extraordinary Session of the 
Louisiana Legislature for 1960, and from other- 
wise interfering in any way with the operation 
of the public schools for the Parish of Orleans 
by the Orleans Parish School Board, pursuant 
to the orders of this court. 
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IT Is FURTHER ORDERED that the Whit- 
ney National Bank of New Orleans, the Hibernia 
National Bank in New Orleans, the National 
American Bank of New Orleans, and the Na- 
tional Bank of Commerce in New Orleans, their 
officers, agents and employees, and all persons 
acting in concert with them, be, and they are 
hereby, restrained, enjoined and prohibited from 
failing or refusing to honor any checks drawn 
on them by the Orleans Parish School Board 
which are regular on their face, so long as the 
said Board has sufficient funds on deposit to 
cover said checks. 


IT IS FURTHER ORDERED that the City 
of New Orleans, its officers, agents and em- 
ployees, and all persons acting in concert with 
them, be, and they are hereby, restrained, en- 
joined and prohibited from failing or refusing 
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to pay to the Orleans Parish School Board daily 
all taxes levied by the Orleans Parish School 
Board and collected by the City of New 
Orleans. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with upon each of the defendants named herein. 


IT IS FURTHER ORDERED that copies of 
this temporary injunction shall be served forth- 
with on the Louisiana Sovereignty Commission, 
through its chairman, and on the Joint Legis- 
lative Committee on Un-American Activities of 
the Louisiana Legislature, through its chairman. 

Inasmuch as this temporary injunction is 
issued on the motions of the United States and 
of the Orleans Parish School Board, no bond 
is required. 28 U.S.C. §2408; La. R.S. 13:4581. 
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Valarie McCOY, ete., et al. v. GREENSBORO CITY BOARD OF EDUCATION, etc., et al. 
United States Court of Appeals, Fourth Circuit, November 14, 1960, No. 8127, 283 F.2d 667. 


SUMMARY: After their applications for reassignment from a colored school to a named white 
public elementary school had been denied, four Greensboro, North Carolina, Negro children 
brought a class action in federal court against school officials, seeking a declaratory judgment 
of their rights to attend city schools without racial discrimination, and an injunction restraining 
the city board of education from refusing to assign them to the named school “or such school 
as plaintiffs would attend if they were white.” In May, 1959, the board assigned three plaintiffs 
to the specified elementary school and the fourth, who had been promoted to the seventh 
grade, to a junior high school. It also decided to combine the colored school which plaintiffs 
had been attending with the previously all-white elementary school to which the three plaintiffs 
were being assigned, all students of both schools to be assigned to the latter school for the 
1959-1960 term. In July, 1959, the board approved applications of all white students thereby 
affected for reassignment to other city or county elementary schools, including one school to 
which some Negro children had previously been assigned. In August, 1959, the board granted 
transfer requests of all the white teachers who had formerly taught at the school to which the 
three plaintiffs had been assigned and replaced them with Negro teachers. The three 
elementary school plaintiffs then moved for leave to file a supplementary complaint alleging 
that the actions of the board since May, 1959, were a part of a general pattern “in assigning. 
reassigning and transferring pupils and teachers on the basis of race in order to maintain and 
perpetuate, except for token compliance with the Fourteenth Amendment . . . racial segregation 
in the city school system,” and praying for an order (1) restraining the board from engaging 
in any action that regulates or affects on a racial basis the admission, enrollment, and education 
of plaintiffs and their class in the city schools, and (2) requiring the board to present a plan 
for the systematic and effective elimination of racial discrimination within city schools. The 
district court held that it could not interfere with local school administration by granting relief 
under the proposed supplemental complaint. It ruled that plaintiffs could assert their 
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constitutional rights under the state pupil assignment act only as individuals and not as a class, 
and admittedly all of the plaintiffs eligible to attend the school specified in the original 
complaint had in fact been assigned to that school, and had not exercised their statutory 
administrative remedy of applying for reassign ment to any other school. 5 Race Rel. L. Rep. 
75 (1960). On appeal, however, the Court of Appeals for the Fourth Circuit reversed, holding 
that the original request of the Negro children to attend an integrated school had been 
effectively frustrated by the board’s action in resegregating the school where plaintiffs were 
assigned. Neither should plaintiffs be required to seek administrative relief again, the court 
held, since “it is well settled that administrative remedies need not be sought if they are 
inherently inadequate or are applied in such a manner as in effect to deny the petitioners their 
rights.” The district court was instructed to retain jurisdiction of the case so that the board 
“may reassign the minor plaintiffs to an appropriate school in accordance with their 








constitutional rights. . . .” 


Before SOBELOFF, Chief Judge, and SOPER and HAYNSWORTH, Circuit Judges. 


SOPER, Circuit Judge. 


This action was brought by four Negro chil- 
dren and by their fathers on their behalf against 
the Greensboro City Board of Education of 
Greensboro, North Carolina, to secure the right 
of the children to attend the public schools of 
the city on equality with the white children of 
the community and also to secure an injunction 
against the Board and its members restraining 
them from taking any action that regulates the 
admission or enrollment of the minor plaintiffs 
and other Negro children similarly situated to 
the schools of the city on the basis of race or 
color, 


The defendants filed an answer and motion to 
dismiss and the case was submitted to the Dis- 
trict Judge on the pleadings and certain affidavits 
and accompanying exhibits which disclose the 
actions of the Board upon which the plaintiffs 
based their complaint. The District Judge, being 
of the opinion that the plaintiffs had not ex- 
hausted the remedies afforded them by the 
statute of the State to secure their rights, dis- 
missed the complaint and this appeal followed. 


The actions of the Board of which the plain- 
tiffs specifically complain are described in the 
following recital of facts, as to which there is no 
material dispute. During the 1957-58 school year 
two of the schools operated by the Board in 
Greensboro were the Caldwell School, an ele- 
mentary school attended only by white children, 
and the Washington School, an elementary 
school attended only by colored children. Since 
the Washington School was overcrowded a 
branch known as the Pearson Street Branch of 
the Washington School and attended only by 
colored children had been established in a 
separate building on the campus of the Cald- 


well School. The Pearson Street Branch was 
inferior to the Caldwell School. 


During the school year 1957-58 the minor 
plaintiffs, Valarie McCoy, Eric McCoy and 
Thetus McCoy, attended the Pearson Street 
Branch; and on June 8, 1958, they were again 
assigned by the Board to the same school for 
the ensuing school year. On June 11, 1958, their 
father filed an application with the Board on 
behalf of each of them to be reassigned to the 
Caldwell School for the next year on the stated 
grounds that the Caldwell School was only four 
blocks from their residence and that the Pearson 
Street Branch lacked a cafeteria and assembly 
hall and other extracurricular activities. These 
applications were denied on August 11, 1958, 
and upon subsequent hearing before the Board 
the denial was affirmed. 


On June 12, 1958, the father of Michael 
Anthony Tonkins filed an application on his be- 
half with the Board for admission to the first 
grade of the Caldwell School but no response 
to the application was received. On September 
2, 1958, the father took the child to the Caldwell 
School for enrollment in the first grade but he 
was refused and instructed by the principal of 
the school to take the child to the Washington 
Street School, where he was assigned to the 
Pearson Street Branch. Subsequently, on Sep- 
tember 4, 1959, the father filed a formal appli- 
cation for the transfer of the child to the 
Caldwell School, giving as his reasons that the 
child could not receive the maximum advantages 
of the public schools of the city in a segregated 
school and that the facilities and program at 
the Pearson Street Branch were inferior to those 
at Caldwell. In addition, he stated that the 
Caldwell School was closer to his residence. 
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This application was denied and on appeal the 
denial was affirmed after a hearing before the 
Board. 


The pending action was brought on February 
10, 1959. Subsequently, on May 26, 1959, before 
the suit came to trial, the Board adopted a 
resolution combining the Pearson Street Branch 
with the Caldwell School and assigning all the 
pupils of both schools, white and colored, to 
the Caldwell School for the year 1959-60, and 
the parents of all the children at both schools 
were notified of this action. By this merger an 
integrated elementary school attended by chil- 
dren of both races was set up and the right 
of the minor plaintiffs to attend the Caldwell 
School, which had formerly been denied, was 
established. Shortly thereafter, however, the 
Board completely changed the character of the 
Caldwell School by the following actions. Dur- 
ing the period from June 5 to June 15, 1959, the 
Board received the applications of 350 pupils 
for reassignment in the schools of the city, of 
which 245 were filed by parents of all the white 
children assigned to the Caldwell School. On 
July 21, 1959, all of the 245 applications were 
granted and 191 of the children involved were 
assigned to the Gillespie Park School which had 
been attended mostly by white children, together 
with a few colored children, since the beginning 
of the school year. Subsequently, on August 14, 
1959, the requests of 42 teachers in the Greens- 
boro schools for transfer in the school system 
were considered, and the requests of all of the 
white teachers at the Caldwell School for transfer 
were granted and in their place a Negro prin- 
cipal and 7 Negro teachers were installed. The 
final result was that the Caldwell School which 
had been all white in the school year 1958-59 
became all colored in the school year 1959-60 
and the plaintiffs still found themselves in a 
completely segregated school. 


The District Judge nevertheless dismissed the 
complaint. His judgment was based on the 
ground that the plaintiff children had been ad- 
mitted to Caldwell, the school of their choice, 
by the action of the Board on May 26, 1959, and 
thereafter no application for reassignment had 
been made on their behalf in accordance with 
the provisions of the North Carolina statutes. 
In reaching this conclusion the judge relied on 
decisions of this court wherein it was held that 
relief from the actions of the North Carolina 
school authorities must be sought by the indi- 
viduals aggrieved, in accordance with the pro- 
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visions of the North Carolina Enrollment and 
Assignment of Pupils Act, General Statutes of 
North Carolina, §§115-176 to 115-179. See Car- 
son v. Board of Education of McDowell County, 
4 Cir., 227 F.2d 789; Carson v. Warlick, 4 Cir., 
238 F.2d 724; Covington v. Edwards, 4 Cir., 264 
F.2d 780; Holt v. Raleigh City Board of Edu- 
cation, 4 Cir., 265 F.2d 95. 


We do not think this judgment should be 
sustained under the peculiar circumstances of 
the case. In our opinion the action of the Board 
was contrary not only to the admonition of the 
Supreme Court in Brown v. Board of Education, 
349 U.S. 294, that the administration of the 
public schools of the country should be con- 
ducted on the basis of equality insofar as race 
was concerned, but was also contrary to our 
decisions which uphold the provisions of the 
North Carolina pupil placement statute insofar 
as it empowers the local school boards to assign 
the children to the schools in their communities. 


We do not think that the instant suit should be 
dismissed on the ground that the plaintiffs have 
failed to make a second application to the Board 
for reassignment after the merger of the two 
schools had taken place. It is true, literally speak- 
ing, that the plaintiffs were assigned by the 
Board to the school structure to which they 
sought admission and that they did not file new 
applications after the character of the school 
was changed; but their suit was well grounded 
when it was filed, for at that time they were 
still attending a school that was not only segre- 
gated but inferior to the school attended by the 
white children and they had exhausted all the 
administrative remedies afforded by the state 
statute. Of course their suit would have become 
moot if during its pendency the Board had 
granted their requests, but obviously this did 
not take place. The merger of the two schools 
was followed in a few days by a series of actions 
whereby the newly integrated school was dis- 
integrated without notice to the plaintiffs and 
in consequence, although the colored children 
gained admission to a superior building, their 
desire to attend an integrated school was com- 
pletely frustrated. Obviously this conduct cannot 
be approved. Nor should relief be denied in 
the present suit and the plaintiffs be required 
again to pursue the administrative remedies 
without the aid of the court. It is well settled 
that administrative remedies need not be sought 
if they are inherently inadequate or are applied 
in such a manner as in effect to deny the peti- 
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tioners their rights. See Carson v. Warlick, 4 Cir., 
238 F.2d 724; Farley v. Turner, 4 Cir., F.2d. 
The judgment of the District Court must there- 
fore be reversed and the case remanded with 
instructions to retain jurisdiction of the case so 
that the Board may reassign the minor plaintiffs 
to an appropriate school in accordance with their 


constitutional rights and so that the plaintiffs, 
if these rights are improperly denied, may apply 
to the court for further relief in the pending 
action. 

Reversed and remanded for further proceed- 
ings in accord with this opinion. 
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John B. GRIFFITH, etc. et al. v. The BOARD OF EDUCATION OF YANCEY COUNTY. 


United States District Court, Western District, North Carolina, Asheville Division, September 12, 1960, 
186 F.Supp. 511 


SUMMARY: Twenty-seven Negro students in Yancey County, North Carolina, filed suit alleg- 
ing that the county school board had refused to assign them to previously white schools solely 
because of their race. Negro students in the county for some time had been required to make 
a round trip of approximately 80 miles daily to schools in another county. The board said 
the requests for reassignment were premature and not in accordance with state and local 
rules for transfer applications, and alleged a general failure to exhaust the administrative 
remedy. After the first hearing on the suit, the board erected a two-room school in the 
county and assigned all the plaintiffs there. Plaintiffs amended the suit to challenge this as- 
signment as also based solely on race. The court first determined that plaintiffs by filing indi- 
vidual applications for transfer had duly invoked the administrative remedy provided by 
state law, and were now entitled to maintain a class action to assert their rights. The earlier 
failure to allow them to attend schools in the county was found to be discriminatory and not 
authorized by state pupil assignment laws. The assignment of the high school students, rang- 
ing in age from 13 to 19, to the same two-room school with elementary students was also 
declared to be unlawful, and the high school students were ordered admitted to other high 
schools in the county within 30 days. However, the court allowed the board 30 days to re- 
consider the elementary schoo! students’ applications for transfer, and authorized the board, 
in making further assignments, to consider the location of schools, distances involved, the 
efficient administration of the schools, and the health, safety and welfare of all pupils. 


WARLICK, District Judge. 


Plaintiffs in this action seek to enjoin the 
defendant, the Board of Education of Yancey 


Education of Yancey County, a body corporate, 
and to dismiss the action as to the individual 
defendants. 











County, North Carolina, from discriminating 
against them in the Board's refusal to assign them 
to particular schools maintained and operated by 
it within Yancey County, on account of their 
race. 

The action was instituted on November 11, 
1959, against the members of the Yancey County 
Board of Education in their individual capacity, 
and the County Superintendent of Schools. On 
December 17, 1959, a motion was allowed per- 
mitting plaintiffs to amend the complaint to 
bring in the present defendant, the Board of 


On the answer being filed and the case at 
issue, following the taking of depositions, the 
answering of interrogatories, and other means 
afforded, the cause came on for hearing at the 
regular July-August 1960 term in the above Di- 
vision,—and from the evidence heard the follow- 
ing facts are found: 

The Court has jurisdiction under 28 U.S.C.A. 
§§ 1331, 1343, as authorized by 42 U.S.C.A. 
§§ 1981, 1983. 

The defendant Board of Education operates 
and maintains and supervises under the laws of 
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North Carolina, all of the public schools of 
Yancey County. 


Jerry L. Griffith, one of the minor plaintiffs 
and Gaynell Griffith and J. C. Griffith, his par- 
ents, having removed to New York, and Juanita 
Parker another plaintiff, having graduated in 
June 1960, from the Allen High School in Ashe- 
ville, are no longer parties, and the action as to 
them has been dismissed. 


The remaining twenty five minor plaintiffs to 
the action are members of the Negro race and 
are citizens and residents of Yancey County, 
North Carolina and virtually constitute the entire 
Negro school population in said county. Each of 
the minor plaintiffs is within the age limit of 
eligibility for admission to the public schools of 
Yancey County in North Carolina. Eight of the 
minor plaintiffs are eligible for high school and 
seventeen are elementary school students. 


The defendant Board of Education operates 
two high schools in Yancey County with an at- 
tendance of approximately 1,025. It likewise op- 
erates seven elementary schools with approxi- 
mately 3,000 students. The elementary schools 
are those known as Burnsville Elementary in 
Burnsville, the county seat of Yancey County; 
Micaville, five miles east of Burnsville; South 
Toe Elementary School, sixteen miles southeast 
of Burnsville; Clearmont—eight miles north from 
Burnsville; Bee Log and Bald Creek, approxi- 
mately eight to ten miles west of Burnsville, and 
Pensacola Elementary School is ten miles south 
of Burnsville. The two high schools, both of 
which are comparatively new buildings, are 
known as East Yancey, which is approximately 
2% miles east of Burnsville, and Cane River High, 
which is about five miles west of Burnsville. All 
of these schools, both elementary and high, are 
operated and maintained exclusively for white 
children. 

Prior to the school year 1958-59, a separate 
elementary school containing one room was 
maintained in Burnsville for the children of the 
Negro race, however the defendant has never 
operated and maintained a high school for 
Negro children in Yancey County, and for the 
past several years the high school students have 
been transported to and have attended schools 
in Asheville, in Buncombe County, North Caro- 
lina. For the school year 1958-59 all of the Negro 
children of Yancey County were transported to 
schools in Asheville. This was under an agree- 
ment between the parents of the Negro school 
children and the defendant. Tuition was paid to 
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the Asheville administrative unit by the defend- 
ant Board of Education for the admittance and 
training of these high school and elementary 
school students. 


The distance between Burnsville and Asheville 
is approximately forty miles, and this necessarily 
resulted in a daily school trip of approximately 
eighty miles and required about three hours in 
travel each day for the round trip. 


At the summer session 1958 of Yancey Superior 
Court the Grand Jury made a recommendation 
in its report, that the one room wooden frame 
building located in Burnsville which had there- 
tofore been used as the elementary school for 
Negro children, be condemned in that in the 
sense of the Grand Jury it was not only inade- 
quate but unsafe and unsanitary for elementary 
school children. This building was old and 
wholly inadequate though the defendant had 
recently placed new equipment therein. It had 
no playground facilities and was otherwise a 
relic of a bygone day. 


The elementary grades had theretofore con- 
sisted of from 28-30 children who attended 
classes in one room from the first to and includ- 
ing the eighth grade. After approximately two 
months of operation during the first of the school 
year 1958-59, it was abandoned, whereupon all 
children were transported in busses to the Ashe- 
ville schools. At the time of the institution of this 
action there were no schools for Negro children 
in Yancey County of any character or type, and 
no Negro children were attending any of the 
nine schools operated for white children. 


Each of the buildings maintained and operated 
for students of the white race is in good physical 
condition, and invariably have modern facilities, 
including in most instances, gymnasiums, recrea- 
tion privileges, playing fields, and grounds, and 
other recognized facilities for school operation, — 
cafeterias, etc., and in each school where the 
room size would permit, the Board follows the 
state recommendation of thirty children per class- 
room. There is, however, some overcrowding in 
a few of the schools and this naturally can only 
be alleviated by the erection of new buildings 
or the addition to existing school properties. 


Bus transportation for students is naturally 
extensively used in all of the schools as is done 
invariably in North Carolina, and the evidence 
discloses that the greatest distance travelled by 
any white student on a one way schedule is ap- 
proximately twenty five miles. 








1032 RACE RELATIONS LAW REPORTER 


The defendant Board has a double set of 
school zones,—one for members of the white 
race and one for those of the Negro race. The 
white children being assigned on the basis of the 
zone in which they live, except those living in 
Burnsville are privileged to attend either of the 
high schools in the county. The Negro children 
as previously set out, are transported at the 
present time to Asheville. 

The defendant Board of Education does not 
use pupil performance on aptitude and achieve- 
ment tests, in making its initial assignments, or 
transfers of white children, nor has the North 
Carolina Pupil Assignment Act procedure been 
applied for that purpose. 

At the end of the school year 1958-1959, upon 
receipt of their report cards, from the respective 
Asheville schools, plaintiffs filed their application 
on June 16, 1959, for a change of pupil assign- 
ment with the defendant Board,—to either the 
Burnsville Elementary School, East Yancey High 
or Cane River High School. 

During the year 1958-1959 Negro children, 
both in the elementary and high school age lim- 
its had been attending Allen High School which 
is a private church related school maintained in 
Asheville for colored children, Stevhens Lee 
High School, and the Hill Street Elementary, 
and on the report cards each student had been 
assigned by these schools where they had been in 
attendance back to the same school or to the 
proper high school in Buncombe County, upon 
their graduation from an elementary school. All 
of the applications were individually filed and in 
each a transfer was sought to the proper school 
in Yancey County for each individual,—depend- 
ent upon their school advancement, place of 
abode, etc. 


Among other things each application stated 
that the parents were taxpayers in Yancey 
County; that it was too far to travel to Asheville 
each school day; required too much time to be 
spent away from home; and worked not only a 
decided hardship upon each student, but upon 
their parents as well. And that these hardships 
were more pronounced in winter than in the fall 
and spring. 

When the applications for reassignment were 
individually filed in behalf of the minors, their 
parents and others representing them likewise 
filed a petition with the defendant in which they 
requested that the children be assigned to schools 
in Yancey County,—setting out various reasons 
for their desire to have the children given school 
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opportunities in that county, but primarily as- 
serting that under the laws of North Carolina 
each child had the right to attend school in the 
county of its residence. 

On August 10, 1959, the defendant for the first 
time publicly considered the requests for re- 
assignment and disapproved them for that they 
were premature as it found, and incidentally not 
made in accordance with the rules and regula- 
tions required by the North Carolina law and 
as adopted by the Board. On the same date no- 
tice of a denial of the requests for reassignment 
was mailed to each individual plaintiff; and 
simultaneously a notice of assignment was like- 
wise mailed to the various plaintiffs wherein it 
was stated that each plaintiff had been assigned 
to the same school in Buncombe County for the 
year 1959-1960 as they had previously attended 
in 1958-1959. . 

Each plaintiff thereafter requested a hearing 
before the Board on the denial of their applica- 
tion for reassignment. These hearings were 
granted and thereafter notice was given plain- 
tiffs by the defendant that their various requests 
for reassignment were denied. Whereupon this 
action to assert their claimed rights was insti- 
tuted. 

The defendant had on several occasions follow- 
ing the abandonment of the one room elementary 
school, agreed to erect a new elementary school 
in Burnsville for Negro children, but at no time 
had it ever offered to provide a high school for 
such children in Yancey County; and it would 
appear that the failure on the part of the de- 
fendant Board to meet the obligations imposed 
upon it by the laws with respect to the educa- 
tion of Negro youth in its county has created 
considerable dissension, and has obviously re- 
sulted in this action. 

The defendant in due time filing its answer, 
sets out among other things the defense of a fail- 
ure on the part of plaintiffs to exhaust their ad- 
ministrative remedies and alleges therein that 
such is required by the laws of North Carolina; 
and further it sets up as a defense plaintiffs’ fail- 
ure to affirmatively allege that they have ex- 
hausted such administrative remedies before the 
Board, and generally denies the right of plain- 
tiffs to maintain what it alleges in its answer is 
a class action. 


Following the decision of the Supreme Court 
in Brown v. Board of Education, 349 U.S. 294, 
75 S.Ct. 753, 99 L.Ed 1083, various decisions 
have been handed down by the Court of Appeals 
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for the Fourth Circuit, among them being Judge 
Parker's clarifying and well reasoned decision in 
Carson v. Warlick, 238 F.2d 724. From these 
cases there can be little doubt as to what the 
law now requires in matters of this character. 
It would appear that little can now be gained 
by setting out the various decisions dealing with 
the subject of school integration, and it would 
seem that a further discussion here is unneces- 
sary. It is sufficient to restate again that all of 
these cases uphold the constitutionality of the 
North Carolina Pupil Assignment Law and 
plainly hold that federal courts should not be 
called upon to interfere in the administration of 
the local schools until plaintiffs have exhausted 
their administrative remedies under the law. 


While this action was being heard on July 11 
and 12, 1960, I carefully studied all the plead- 
ings, motions and various steps that had been 
taken since the institution of the action and of 
much that had transpired prior thereto; and 
following such study I advised counsel that I 
would try the case on its merits and then dispose 
of each of them as individual actions instituted 
for a recovery of the relief sought, but that I 
would, as a matter of convenience, consolidate 
the various cases for trial. The trial was had be- 
fore me without a jury. 


Since each plaintiff filed individual applica- 
tions and each was individually considered by 
the defendant and being rejected, were indi- 
vidually notified by defendant of such, I find 
that each plaintiff has fully complied with the 
administrative remedy that is required by the 
laws of North Carolina. However since each 
plaintiff was rejected for the same or similar 
reasons and each sought in the application the 
identical relief, it would certainly seem that hav- 
ing exhausted their administrative remedies that 
they would have the right under the law to 
maintain a class action in the federal courts in 
behalf of themselves and others likewise quali- 
fied. Carson v. Warlick, 4 Cir., 238 F.2d 724. 


For as said by the Court of Appeals in Coving- 
ton v. Edwards, 4 Cir., 264 F.2d 780, 783: 


“This conclusion does not mean that there 
must be a separate suit for each child on 
whose behalf it is claimed that an applica- 
tion for reassignment has been improperly 
denied. There can be no objection to the 
joining of a number of applicants in the 
same suit as has been done in other cases. 
The County Board of Education, however, 
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is entitled under the North Carolina statute 
to consider each application on its individual 
merits and if this is done without unneces- 
sary delay and with scrupulous observance 
of individual constitutional rights, there will 
be no just cause for complaint.” 


In addition, the record in this case is replete 
with evidence that, had plaintiffs not exhausted 
their administrative remedies, that to have done 
so would have been a futile and vain thing,— 
the evidence indicating many dilatory tactics 
and evasions on the part of the defendant which 
obviously denied plaintiffs, citizens of the United 
States, their rights under the Constitution. 

Following the institution of this action the de- 
fendant purchased a tract of land in Burnsville 
and through a loan from the State Literary Fund 
erected a two room building for Negro children 
in Burnsville, and named it the Oak Crest 
School. It was completed some time in the sum- 
mer of this year. This building I am told, is well 
constructed, contains facilities for use and can 
be classed as modern, though small. A partition 
divides the building into two rooms. Two teach- 
ers have been employed and each possesses the 
educational qualifications as required by the 
North Carolina law. Subsequent to the trial 
herein and prior to August 23, 1960, the defend- 
ant assigned all of the Negro children in Yancey 
County, for the 1960-61 school year, to said 
school, without regard to their ages or grades 
in school. 

Following such notice of assignment of plain- 
tiffs to Oak Crest School, and on August 23, 
1960, each plaintiff filed a motion requesting 
leave to amend the complaint in this action and 
seeking a temporary restraining order and a per- 
manent injunction enjoining the defendant from 
assigning all of the minor plaintiffs to this Oak 
Crest School, solely on account of their race. 

Being of the opinion that plaintiffs were en- 
titled so to amend their complaint, such amend- 
ment is accordingly allowed to cover the school 
year 1960-61. 

On the foregoing findings of fact as required 
by Rule 52, Fed.Rules Civ. Proc., 28 U.S.C.A., 
I conclude as a matter of law that the defendant 
was without legal authority to assign plaintiffs 
to the schools outside of Yancey County. No- 
where in the Pupil Enrollment Act, G.S. §§ 115- 
176 through 179 do I find any authority for such 
acts on the part of the defendant. Therefore I 
conclude that the assignment on August 10, 1959, 
by the defendant of the plaintiffs to the schools 
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in Buncombe County was without authority and 
of no effect, and one can reach only one con- 
clusion,—which is that the refusal to admit these 
plaintiffs to the public schools in Yancey County 
comes about by reason of their race and color. 
Certainly it could not be said that the Board 
could in any way justify operating schools for 
the white children of the county and at the same 
time sending the Negro children outside the 
county. Plaintiffs have a legal right to the en- 
joyment of the opportunities in the county of 
their residence and the administrative Board 
cannot justify requiring their resort to oppor- 
tunities elsewhere. State of Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 232, 83 
L.Ed. 208. 


The action of the defendant Board in assign- 
ing the minor plaintiffs out of the county to 
schools in Asheville and the refusal to admit 
these plaintiffs to the schools in Yancey County 
for the 1959-60 term was discriminatory, unlaw- 
ful and in violation of the constitutional rights 
of the plaintiffs. 


Coming now to the assignment made of all 
the plaintiffs for the school year 1960-61, to the 
Oak Crest School, a two room elementary build- 
ing recently completed, a different situation evi- 
dently arises. 


However one can have but one conclusion 
when you consider the eight high school stu- 
dents. It is clearly evident that from the ages of 
these students which are from 13 to 19, that at 
least some of them would be in different classes, 
and that likely all four high school grades would 
be needed. To require these plaintiffs of high 
school age to attend the Oak Crest School to 
which they were assigned by the defendant 
would certainly be discriminatory to them and 
in my opinion unlawful and in violation of the 
constitutional rights of these plaintiffs eligible 
for high school attendance; and since there are 
only two properly accredited high schools in 
Yancey County, it would seem that the law 
would require the defendant to assign these 
plaintiffs to one or the other of these two high 
schools as maintained by it. 


It is therefore ordered that the motion for an 
interlocutory injunction be granted and that the 
defendant assign the eight high school plaintiffs 
within thirty (30) days following the filing of 
this opinion, to either or both of the high schools 
maintained by the defendant in Yancey County 
under the authority given it in G.S. § 115-176. 
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As to the seventeen minor Negro plaintiffs 
who are of elementary school age, a different 
situation arises. Burnsville Elementary School as 
it now appears is overcrowded. One of the two 
buildings constituting this elementary school and 
used for class room work was constructed in 1910 
and does not fully meet the requirements as 
recommended by the State Department of Pub- 
lic Education,—and inspectors have recommend- 
ed that it be replaced with a modern building, 
and that it not be renovated nor remodeled. This 
building contains twelve of the twenty class 
rooms of the Burnsville Elementary School. The 
other building was constructed in 1938 and con- 
tains eight class rooms. Some of the hallway 
space as well as a part of the basement has been 
partitioned off and is presently being used for 
class room space. 

Then when you give consideration to the Oak 
Crest School and consider it as a part of the 
Burnsville Elementary system, it offers at least 
a two room addition to the existing facilities. 
One would be naive not to feel that Oak Crest 
was constructed for the sole use of the Negro 
children of Yancey County who possess the 
elementary school qualifications, and on its face 
it would appear that the Board is attempting 
to maintain a policy of segregation. Whatever 
the policy of the Board may be, the only idea 
that I have in mind is seeing that the rights of 
the various parties to this controversy are fully 
protected under the law, and to determine what 
is fair and just. We are dealing here with a 
mountain county having approximately 16,000 
people, with little industry, and dependent al- 
most entirely upon farming and allied works. 

Accordingly in the light of the overcrowded 
Burnsville Elementary School and the construc- 
tion of the new Oak Crest elementary school, I 
am of the opinion that the matter of the assign- 
ment of the minor plaintiffs qualified for admit- 
tance to the elementary schools of Yancey 
County should be reconsidered by the Board. 
The Board shall therefore within thirty days 
from the filing of this opinion meet and assign 
the minor plaintiffs to either Oak Crest Elemen- 
tary or Burnsville Elementary and will submit 
to the court within such time a list of these 
plaintiffs together with the name of the school 
to which assigned, and at the same time notify 
the parents or those standing in loco parentis of 
the plaintiffs. In assigning these plaintiffs to the 
elementary schools the Board will give consid- 
eration to the location of these schools, the dis- 
tances involved, so as to provide for the orderly 
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and efficient administration of such schools, and 
provide for the effective instruction, health, 
safety and general welfare of the pupils assigned 
to such school. 


With this directive being made the court holds 
that this matter is to be retained for further ex- 
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amination and re-appraisal at some future date 
during the school year,—all to the end that these 
minor plaintiffs be given that educational privi- 
lege which the law affords. 

Counsel will submit decree carrying into ef- 
fect this decree. 











EDUCATION 


Public Schools—Tennessee 


James Jonathan MAPP, etc., et al. v. The BOARD OF EDUCATION OF THE CITY OF CHAT- 
TANOOGA, etc., et al. 


United States District Court, Eastern District, Tennessee, Southern Division, October 21, 1960, Civil 
Action No. 3564, F.Supp 


SUMMARY: Negro school children in Chattanooga, Tennessee filed suit alleging that the 
schools of that city are being operated on a segregated basis. On hearing, defendants and 
plaintiffs both moved for a summary judgment. Defendants alleged that it was an improper 
class action, that the remedy under the Tennessee Pupil Assignment Act [2 Race Rel. Rep. 
215 (1957] had not been exhausted, and that the board had not abused its discretion in 
refusing to allow one of the plaintiffs to enroll in a specific school. Plaintiffs argued that 
defendants had admitted the operation of a segregated system, and that this admission entitled 
them to a summary judgment. The court ruled that the Negroes were entitled to a declaration 
of rights in a ‘class action even though there was no showing that anyone other than the named 
plaintiffs had sought admission to white schools. The Tennessee Pupil Placement Act was de- 
clared inapplicable since the board was itself not operating under that law, but rather had two 
sets of school zones—one for white, one for Negro. As for specific transfer applications, the 
court found that they had been denied not on the basis of the statute, but because of the ap- 
plicant’s race. Defendant’s request for a delay to allow time to bring about acceptance of a 
desegregation plan was refused, the court noting that more than five years had passed since the 
Supreme Court decisions in the School Segregation Cases. Plaintiffs’ request for immediate 
relief was refused, but the court entered an order requiring the board to submit a desegrega- 
tion plan by December 20, 1960. The school board filed notice of appeal and moved to 
suspend the order pending the appeal. The trial court refusing to grant the delay, the board 
submitted its plan on December 20. The plan provides for desegregation of the first three 
grades of selected schools beginning with the 1962-63 school year. Desegregation would also 
be considered in special programs. After that, other schools would be desegregated, as well 
as an additional grade each year in the schools already integrated. Provision was also made 
for a single system of school zones without regard to race. Reproduced below are the orig- 
inal opinion, the opinion and order on the request for delay of the injunction pending ap- 
peal, and the school board’s plan. 





DARR, District Judge. 
MEMORANDUM ON MOTIONS 
FOR SUMMARY JUDGMENT 


This case concerns the racial desegregation of 
the public schools in the City of Chattanooga. 
The relief is sought by Negro school children and 


their parents from the school authorities of the 
City. 

The plaintiffs have interposed a motion for a 
summary judgment upon the ground that the 
defendants admit the operation and maintenance 
of biracial public schools in the City of Chat- 
tanooga. The defendants have a motion for sum- 
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mary judgment based upon the claims that: (1) 
The facts do not warrant a class action; (2) the 
plaintiffs have not exhausted their remedy under 
the Tennessee Pupil Assignment Law; and (3) 
if the suit is in the nature of an appeal from the 
ruling of the Board of Education, the Board did 
not abuse its discretion in denying plaintiffs’ ad- 
mission to Glenwood School. The proof on the 
motions consists of affidavits, exhibits and dis- 
covery depositions. 

As the defendants’ claims for summary judg- 
ment are the defenses to the plaintiffs’ motion, 
the defendants’ motion will be first considered. 


The contention is made that the named plain- 
tiffs have no authority to sue for a class since 
no other Negro parents or students have made 
application for assignment to a school where 
students are white; and that there is no showing 
that other Negro children want to attend school 
with white children. The applications of the 
named plaintiffs were not for the purpose of 
setting up a condition precedent to assert a con- 
stitutional right, but were to confirm the defend- 
ants’ program of operating compulsory biracial 
schools with intent to continue. The plaintiffs 
seek to establish the opportunity for Negro chil- 
dren to attend unsegregated schools as a con- 
stitutional right. The plaintiffs and all other 
qualified Negro students and their parents in the 
City of Chattanooga are entitled to have this 
right determined. This is a proper class action. 
Rule 23(a)(3), Federal Rules of Civil Procedure. 

The claim that the plaintiffs have not ex- 
hausted the administrative remedy provided by 
the Tennessee Pupil Assignment Law fails for a 
number of reasons. Sufficient to point out (1) 
the defendants are not operating under the Ten- 
nessee Pupil Assignment Law because there is 
one zoning for white pupils and another zoning 
for Negro pupils; and (2) the record discloses 
that the denials, by the defendants, to admit 
Negro children to schools where all students are 
white were not because of a failure to comply 
with the Tennessee Pupil Assignment Law, but 
because of their race and color. 

The defendants’ motion for a summary judg- 
ment is denied. 

The grounds in the defendants’ motion for a 
summary judgment were advanced as reasons 
why the plaintiffs’ motion should not be granted. 
These defenses have received rulings unfavorable 
to the defendants. 

The defendants’ further and principal position 
is that more time is needed for “. carrying 


forward a plan for elucidating, assessing, and ul- 
timately solving with all deliberate speed the 
problem of achieving a desegregated school sys- 
tem in Chattanooga, Tennessee.” 


The relief sought by the defendants upon this 
basis is set out in the answer: “Defendants there- 
fore in all good faith pray the Court to enter its 
decree approving defendants’ plan for elucida- 
tion, thereby giving the necessary time in which 
to educate, reconcile, and bring about acceptance 
of a plan of desegregation for the schools.” This 
is simply a request for postponement of the trial. 


The original segregation cases decided by the 
Supreme Court on May 17, 1954 (347 U.S. 483; 
347 U.S. 497), declared that racial discrimina- 
tion in public education is unconstitutional, but 
reserved the fashioning of the implementing 
judgments. 


On May 31, 1955 (349 U.S. 294), an opinion 
was announced directing the manner of fashion- 
ing and effectuating the judgments. The opinion 
was solely for the purpose of settling the judg- 
ments. All directives therein are guides for fram- 
ing a judgment and not for procedure before 
trial. Therefore, the defendants’ reasons and re- 
quests for delay have no bearing upon the issue 
now before the court. 


A motion for a summary judgment is deter- 
minative if there be no issue of fact. 


There are no issues of fact in this case. The 
schools of the City of Chattanooga are biracially 
operated and the defendants continue to decline 
to desegregate them, gradually or completely. 


The Supreme Court has declared that the 
Constitution precludes compulsory education 
based on color in state-supported schools. Brown 
v. Board of Education, 347 U.S. 483; Bolling v. 
Sharpe, 347 U.S. 497; Cooper v. Aaron, 358 
US. A: 


The situation requires injunctive relief and the 
plaintiffs’ motion for summary judgment is sus- 
tained. 


The relief granted is under the alternate prayer 
asking for the presentation of a desegregation 
plan. The defendants are allowed until Decem- 
ber 20, 1960, to submit a plan for desegregation 
of the schools in the City of Chattanooga, and a 
hearing thereon will be had on January 9, 1961. 
In the plan for desegregation, there will be con- 
sidered student opportunity for vocational train- 
ing. 

An appropriate order will be submitted. 
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ORDER 


This cause came on for hearing on the 20th day 
of July, 1960 on the plaintiffs’ motion for a sum- 
mary judgment and on the motion of defendants 
for a summary judgment. On October 21, 1960 
this Court filed its memorandum on said motions 
and in accordance with said memorandum it is 
now ORDERED: 


1) That the defendants’ motion for a summary 
judgment be and the same is hereby denied. 


COURTS 
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2) That*the plaintiffs’ motion for summary 
judgment be and the same is hereby granted. 


3) That the defendants herein submit to this 
Court, on or before the 20th day of December, 
1960, a plan for desegregation of the schools in 
the City of Chattanooga. The plan for desegrega- 
tion shall consider student opportunity for vo- 
cational training in the City of Chattanooga. 


4) That a hearing on defendants’ plan be held 
in this Court on the 9th day of January 1961. 


Memorandum On Motion To Suspend Injunction 


On December 2, 1960, the defendants filed a 
notice of appeal and on December 8 filed a mo- 
tion to suspend the injunction pending the ap- 
peal. The granting of the motion is within the 
discretion of the Court. Rule 62 (c), Federal 
Rules of Civil Procedure. 


This discretion will be exercised by answering 
these questions. Where do the equities lie? And 
what relative harm may be done? 


As announced in the original opinion, this suit 
seeks to desegregate the public schools of the 
City of Chattanooga. 


On October 21, 1960, a motion for summary 
judgment made by the defendants was denied. 
On the same date a like motion made by the 
plaintiffs was granted. The granting of plaintiffs’ 
motion effected a mandatory requirement upon 
the defendants to desegregate the schools of 
the City of Chattanooga. There remained the 
manner in which the relief was to be accorded, 
including, of course, how and when. To this 
end the defendants were required to submit a 
plan for desegregation by December 20, 1960, 
and a hearing thereon set for January 9, 1961. 


The defendants carried on a program to edu- 
cate, reconcile and bring about acceptance of 
desegregation of the schools, and claimed that 
this was a compliance with the requirements to 
desegregate the schools or a start thereof. This 
Court did not agree and this is the question on 
appeal. 

After the opinion in the second Brown case 
(249 U.S. 294), announced May 31, 1955, di- 
recting the manner in which the relief was to 
be accorded, the defendant, The Board of Edu- 
cation, on July 22, 1955, issued a “Statement of 
Policy”. The first paragraph of this public an- 


nouncement is: “The Chattanooga Board of Edu- 
cation will comply with the decision of the 
United States Supreme Court on the matter of 
integration in the public schools.” 


After the announcement of the statement 
these defendants met with determined opposi- 
tion. Since which time the defendants have car- 
ried on their educational plan. 


More than five years have elapsed since the 
Board acknowledged its responsibility under the 
law and set forth efforts to allay disagreement 
therewith. During this time plaintiffs have had 
the personal interest of admission to the public 
schools on a non-discriminatory basis. It seems 
fair to say that the time element favors the 
plaintiffs. 


The harm that will be done the plaintiffs is 
further delay in a “prompt and reasonable” start 
to desegregate the schools; or, in other words, 
the further delay in the plaintiffs having the 
benefit of a declared constitutional right. The 
defendants will be doing what they will ulti- 
mately be required to do, under their own ad- 
mission, and the only reason assigned for delay 
is that the time is not ripe. As pointed out in 
the original opinion, the time to start physical 
desegregation of the schools is a part of the 
plan of desegregation to be determined at the 
hearing. 


The Court is quite conscious of the legal rights 
of the plaintiffs and of the Court’s duty to bring 
these rights into fruition. Nor is the Court un- 
mindful that the members of the Board are act- 
ing without hope of gain, financially or other- 
wise, but acting solely as a public service. Also, 
the Court fully realizes the very troublesome 
problem falling upon each member of the 
Board. Nevertheless the reponsibility of estab- 
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lishing and maintaining unsegregated schools 
falls upon them, and it is not amiss to say on 
this vital public question, they deserve active 
and articulate cooperation. 

The reasons mentioned herein appear to re- 
quire the Court, in all good conscience, to de- 
cline the motion to suspend the injunction. 


The Court reserves the right to alter or amend 
this ruling contingent on conditions that might 
develop pending the disposition of the case in 
the United States Court of Appeals. 


ORDER 


In the above cause the defendants filed on 
December 8, 1960, a motion asking to stay the 
enforcement of the order entered by the Court 
on November 3, 1960, directing the presentation 
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of a plan of desegregation prior to December 20, 
1960, and directing a hearing to be held on 
January 9, 1961, pending the hearing and deter- 
mination of defendants’ appeal to the Circuit 
Court of Appeals, Sixth Circuit. 

The Court, having examined said motion, and 
after full consideration thereof and of the entire 
record, is of the opinion and finds and holds, 
for the reasons set forth in the Memorandum 
On Opinion To Suspend Injunction, filed by the 
Court on December 14, 1960, which Memoran- 
dum is hereby ordered filed and made a part of 
the record in this cause, that said motion filed 
by defendants to suspend the injunction should 
be declined. 


It is therefore, ORDERED, that said motion 
filed by defendants to suspend the injunction be, 
and the same is hereby, denied, but the right to 
alter or amend this order is reserved. 


The Chattanooga Plan of Desegregation 


Pursuant to the Order of this Court entered 
on November 3, 1960, defendant Board of Edu- 
cation of the City of Chattanooga and Bennie 
Carmichael, Superintendent, do hereby submit 
the following plan of desegregation: 


I. A Policy of Compliance 


1. The Chattanooga Board of Education, since 
1954, has been keenly aware of the overturn of 
the long-established doctrine of separate but 
equal facilities for the races. Its concern has 
been of both a philosophical and practical na- 
ture. 

After the Supreme Court decision of 1954, the 
Board studied the issues of principle involved 
and, after serious and deeply sincere delibera- 
tion, publicly announced its intent to comply 
with the decision. 

The greatest concerns were in meeting the 
requirements of the order of the Court to assess 
local conditions, to provide for. community-wide 
elucidation of the local implementation of the 
Court’s decision, and to find practical means 
by which racial discrimination could be abol- 
ished eventually in the Chattanooga City School 
System with the least damage to the educational 
process. 

Shortly after the Board’s announced intent to 
comply with the Supreme Court decision, it ap- 
pointed a biracial advisory council to assist in 


the task of assessment of local conditions and to 
elucidate to the community the problems of 
local implementation of the Court’s decision. The 
object of the Board in this action was to seek 
the solution of these problems through the pub- 
lic forum, believing that through free, open, full 
and continuous discussion of the problem, a 
solution would be developed. Unfortunately, en- 
trenchment on both sides of the question was 
so intense that the normal processes of democra- 
cy deteriorated. In spite of this, the Board has 
continued to hold many meetings with various 
groups, both formal and informal, at which the 
problem has been discussed in depth with 
representative persons, members of both races, 
and at great length. 

2. These actions have constituted the Board’s 
first step in a plan of implementation of its 
publicly announced policy of compliance. 

The Board herewith submits the following 
and additional steps in its plan of desegregation. 


Il. Abolishment of Compulsory School Segrega- 
tion Based Upon Race 


1. Effective with the beginning of the school 
year, 1962-63, compulsory school segregation 
based upon race shall be abolished in selected 
schodls of the Chattanooga Public School Sys- 
tem; and students shall be admitted to these 
schools in grades one, two and three without 
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regard to race in keeping with the procedures 
outlined in the following sections. In addition, 
desegregation may be effected in certain special 
programs. The elementary schools to be desegre- 
gated for the school year, 1962-63, will be an- 
nounced by October 1, 1961. 


2. Beginning with each subsequent school year, 
one additional grade shall be desegregated in 
these schools, i.e., grade four in September, 1963, 
grade five in September, 1964. 


3. Desegregation will be effected in other 
schools and special programs after the 1962-63 
school year according to plans to be submitted 
to, and as approved by, the District Court, said 
plans to be consistent with the general principles 
and provisions of these initial steps. 


Ill. Establishment of a Single System of School 
Zones. 


1. The Chattanooga Board of Education will 
conduct and analyze by September 1, 1961, a 
complete school census of the entire City of 
Chattanooga. 


2. On the basis of the analysis of these data, 
a plan of single school zones based upon loca- 
tion and size of school buildings and school 
population without regard to race will be estab- 
lished and announced by October 1, 1961. 


3. The full and complete application of these 
single zone lines without regard to race is the 
goal of this plan and shall be achieved through 
the procedures outlined in Sections IV and V, 
dealing with the Interim Operation of Present 
School Zones and Admission to Schools by Single 
Zones, respectively. 


IV. The Interim Operation of Present School 
Zones 


1. In the period of transition to single zones, 
children may continue the practice of attending 
schools to which they are zoned by existing 
Board policy. 


2. School zones as now established, or as they 
may be subsequently amended by the Board of 
Education, shall remain operative only until 
such a date as single zone lines are in full and 
complete application. 


V. Admission to Schools by Single Zones 


1. Beginning with the school year, 1962-63, 
students in grades one, two and three residing 
within a new single school zone which places 
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the pupil in a different school than the one 
he would attend under existing zones, may en- 
roll in his new single zone school provided: 
(a) said school has been desegregated by 
the Board of Education; and 
(b) provided parents, guardians, or those 
acting in the position of parents of students 
desiring to enroll in said schools, shall file 
a written notice of intent with the Board 
of Education, at its official headquarters 
prior to January 1, 1962; and 
subject to the paragraph immediately following. 


2. The Board of Education, in accordance with 
existing policy, may adjust zone lines so as to 
maintain sound and efficient organization of in- 
dividual schools. 


VI. Privilege of Transfer 

1. Upon receipt of applications, as provided 
in existing school board policy, transfer of stu- 
dents in desegregated schools may be granted 
when good cause therefor is shown. 


2. The following will be regarded as some of 
the valid reasons of good cause for transfer. 
(a) When a student would otherwise be 
required to attend a school where the ma- 
jority of students in that school or in his 
class are of a different race. 


(b) When in the judgment of the Board, 
upon the recommendation of the superin- 
tendent, it is in the best interest of the 
student, under board policy, to transfer him 
from one school to another. 


VII. A Timetable of Implementation Through a 
Continuing Program of Elucidation 


1. The proper timing, continuation of the pro- 
gram of study and elucidation and careful plan- 
ning and organization of the school system are 
the essence of this plan. The Board, superin- 
tendent and administrative staff recognize and 
accept responsibilities for the development of 
full understanding of the plan and its imple- 
mentation—to the schools and classes affected, 
to the community at large, and particularly to 
principals, teachers, parents and pupils. 


2. Meetings concerning these problems have 
already been held by the superintendent and 
staff with all principals in the system. As the 
schools to be desegregated are identified, a 
planned and continuous program of conferences 
with the principals and teachers of the schools 
and classes immediately affected will be initiated 
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in order to develop a workable, equitable and 
successful transition to the single zones. 


3. Upon the completion of the census, and the 
tentative identification of schools to be desegre- 
gated, the Board, superintendent and staff will 
organize both formal and informal conferences 
with the community leaders of the affected 
schools in order to study the application of the 
plan in each school and to provide data and 
suggestions which may help the Board refine 
its judgments in the final selection of schools to 
be desegregated. 


4, Upon receipt of written notices of intent 
to enroll on the basis of the single zones, the 
Board, superintendent and staff will initiate an 
intensive program of elucidation of the specific 
plans under way for each school. This program 
of elucidation will involve specifically the teach- 
ers, parents, and pupils of the individual classes 
to be affected upon the opening of school in 
1962-63. Community leaders will also be invited 
to join in this program of elucidation, designed 
to make the transition workable and successful. 


5. The Board will exhaust every avenue of 
communication with the leaders and citizens of 
the community at large, in order to obtain the 
implementation of this plan toward the con- 
tinued maintenance and improvement of the 
efficiency and effectiveness of the instructional 
program of the Chattanooga Public Schools. 


[Vou. 5 


6. In subsequent years, the program of eluci- 
dation shall be continued in the following 
schedule: 

By October 1—the publication of any modifi- 
cation of existing and/or single zones, after the 
analysis of current census data and discussion 
with communities affected. The publication of 
other and additional schools to be desegregated 
after full analysis of data and discussion with 
the communities affected. 

By January 1—Submission of written statement 
of intent to enroll. 

From January 1 to Opening of School—Pro- 
grams of elucidation to the teachers, parents, 
and pupils involved and to the community at 
large. 

Opening of School—Implementation of zone 
modifications, desegregation of other and addi- 
tional schools, and admission to schools on single 
zone basis. 
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Henry C. MAXWELL, Jr., et al. v. COUNTY BOARD OF EDUCATION OF DAVIDSON COUN- 


TY, Tennessee, et al. 








United States District Court, Middle District, Tennessee, Nashville Division, November 23, 1960, 
Civil Action No. 2956,_ F.Supp. 








SUMMARY: Negro school children in Davidson County, Tennessee, filed suit in a federal 
district court seeking declaratory and injunctive relief against racial segregation in the coun- 
ty’s school system. They also prayed for an order requiring the board to submit a plan for 
reorganization of the school system on a nonracial basis, including plans for the elimination 
of racial segregation in teacher and other personnel assignments, school construction, and in 
all other aspects of school operation and curriculum. On hearing, the board was ordered to 
submit a plan for desegregation. The board offered a grade-a-year plan similar to that in force 
in Nashville, which the county surrounds, The court accepted this plan, but directed that it 
be accelerated to include the first four grades immediately in order to bring desegregation 
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even with that already in effect in the Nashville school system. Certain of the plaintiffs ob- 
jected that the effect of the plan would be to deprive them forever of their rights, since they 
are already in advanced grades. However, the court held that “the interest of the school 
system itself and the efficient, harmonious, and workable transition to a desegregated meth- 
od of operation” requires a postponement of the rights of some of the plaintiffs. No ruling 
was made on an objection by plaintiffs to provisions of the plan which allow transfer when 
a white or colored student is required to attend a school where the majority of students in the 
school or in his grade are of a different race. Defendant school board moved to strike portions 
of the suit requiring the elimination of discrimination in personnel and other aspects of school 
operation, but the court reserved judgment. Reproduced below are the findings of fact, con- 








clusions of law, and judgment. 
MILLER, District Judge. 


FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND JUDGMENT 


This cause came on to be heard before the 
Honorable William E. Miller, District Judge, on 
October 27, 1960, and prior days of the term, 
upon the entire record, oral testimony and ex- 
hibits without the intervention of a jury, brief 
and arguments of counsel, from all of which 
the Court finds and holds as follows: 


FINDINGS OF FACT 


1. The plaintiffs, all of whom are Negro 
school children and their parents and are citizens 
and residents of Davidson County, Tennessee, 
filed this action on 19 September, 1960, seeking 
declaratory and injunctive relief against en- 
forcement of the custom, practice and policy of 
the defendant, County Board of Education of 
Davidson County and its Superintendent of 
Schools, J. E. Moss, requiring racial segregation 
in the County Schools and refusing to admit 
certain of the plaintiffs to certain schools solely 
because of their race or color. Plaintiffs also 
prayed for an order requiring defendants to 
submit a plan for reorganization of the entire 
County School System into a unitary nonracial 
school system, including plans for elimination 
of racial segregation in teacher and other per- 
sonnel assignments, school construction, and the 
elimination of any other discrimination in the 
operation of the school system or in the school 
curriculum which are based solely upon race or 
color. 


2. The defendants, Frank White; S. L. Wright, 
Jr.; F. K. Hardison, Jr.; Ferriss C. Bailey; E. D. 
Chappell; Aubrey Maxwell; and Olin White, 
together comprise all the duly elected members 
of the defendant County Board of Education of 


Davidson County, Tennessee, and are sued in 
their individual and official capacities together 
with said Board of Education, which is sued as 
a continuous body or entity. Defendant, J. E. 
Moss, is the duly elected or appointed County 
School Superintendent and/or Superintendent of 
Public Instruction of Davidson County, and is 
sued in both his individual and official capacity. 
The Board of Education is vested with the 
administration, management, government, super- 
vision, control and conduct of the public schools 
of said County, and defendant, J. E. Moss, as 
administrative agent for the Board, has im- 
mediate control of the operation of the County 
Schools, and serves as a member of the Execu- 
tive Committee of the Board. 


3. The defendants, acting under color of the 
laws of the State of Tennessee and County of 
Davidson, have pursued for many years and are 
presently pursuing a policy, custom, practice 
and usage of operating a compulsory racially 
segregated school system in and for said County. 
The racially segregated school system operated 
by defendants consists of a system of elementary, 
junior high, and high: schools, limited to at- 
tendance by white children and negro children, 
respectively, of the County of Davidson. At- 
tendance at the various schools is determined 
solely upon race and color. A dual set of school 
zone lines is also maintained. These lines are 
based solely upon race and color. One set of 
lines relates to the attendance areas for the 
Negro schools and one set to the attendance 
areas for the white schools. These lines overlap 
where Negro and white school children reside 
in the same residential area. 


4, At the beginning of the September 1960, 
school term, the infant plaintiffs, Henry C. 
Maxwell, Jr., and Benjamin Grover Maxwell, 
made application individually and/or through 
their parents to defendants for admission or 
transfer to Glencliff Junior High School and/or 
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Antioch High School, same being “white” schools 
which are nearer to their residence than Haynes 
High School, the “Negro” school they are re- 
quired to attend, and were refused said admis- 
sion or transfer solely on account of their race 
or color. At the same time, the infant plaintiffs, 
Cleophus Driver, Christopher C. Driver, Deb- 
orah Driver, and Deborah Ruth Clark, made 
application individually and/or through their 
parents for admission or transfer to Bordeaux 
Elementary School, a “white” school which is 
nearer to their residence than Haynes School, 
the “Negro” school they are required to attend, 
and were refused admission or transfer by de- 
fendants, solely on account of their race or 
color. Had these infant plaintiffs been white 
children, they would have been admitted or 
transferred to the said “white” schools to which 
they applied. 


5. The infant plaintiffs, Jacqueline Davis, 
Shirley Davis, George Davis, Jr., Robert Davis, 
Rita Davis, and Robert Rickey Taylor, reside 
nearer to a Negro school which they have been 
attending, but some of them accompanied the 
other plaintiffs when they made application for 
admission to said “white” schools, and all of 
them join in this action because they allege that 
they are being denied their right to enjoy a 
nondiscriminatory public education by reason of 
the compulsory racially segregated public school 
system which defendants are maintaining and 
operating in and for Davidson County. 


6. At a preliminary hearing on 26 September, 
1960, this Court reserved judgment on motions 
by defendants to strike and/or dismiss those por- 
tions of the complaint complaining of segregated 
teacher and personnel assignment, but ordered 
the defendants to submit a complete and sub- 
stantial plan which will accomplish complete 
desegregation of the public school system of 
Davidson County, Tennessee in compliance with 
the requirement of the Fourteenth Amendment 
to the Constitution of the United States. 


7. Pursuant to said order of the Court, the 
defendants subsequently filed with the Court 


the following plan for desegregation of the 
school system: 


PLAN 


1. Compulsory segregation based on race is 
abolished in Grade One of the Davidson 
County Schools for the scholastic year be- 
ginning in September 1961, and thereafter 
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for one additional grade beginning with 
each subsequent school year, i.e., for Grade 
Two in September 1962, Grade Three in 
September 1963, Grade Four in September 
1964, etc. 


2. A plan of school zoning based upon location 
of school buildings, transportation facilities 
and the most recent scholastic census, with- 
out reference to race, will be established for 
the administration of the first grade, and 
other grades as they are desegregated ac- 
cording to the gradual plan. 


3. Students entering the first grade will be 
permitted to attend the school designated for 
the zone in which he or she resides, subject 
to regulations that may become necessary in 
particular cases. 


4. Application for transfer of first grade stu- 
dents, and subsequent grades according to 
the gradual plan, from the school of their 
zone to another school will be given careful 
consideration and will be granted when made 
in writing by parents, guardians, or those 
acting in the position of parents, when good 
cause therefore is shown and when transfer 
is practicable and consistent with sound 
school administration. 


5. The following will be regarded as some of 
the valid conditions for requesting transfer: 


a. When a white student would otherwise be 
required to attend a school: previously 
serving colored students only. 


b. When a colored student would otherwise 
be required to attend a school previously 
serving white students only. 

c. When a student would otherwise be re- 
quired to attend a school where the ma- 
jority of students in that school, or in his 
or her grade, are of a different race. 


6. A plan of pupil registration to be held each 
Spring to aid in formulating necessary ar- 
rangements for the opening of schools in the 
Fall, such as available room, teaching aids, 
textbooks, pupil immunizations, zoning, and 
transportation facilities, will be continued. 


7. Transportation will be provided to all stu- 
dents that are eligible for bus service. 


= + = 


8. Thereafter, the plaintiffs filed the following 
specifications of objections to said plan: 
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SPECIFICATION OF OBJECTIONS 
TO PLAN FILED BY COUNTY BOARD 
OF EDUCATION OF DAVIDSON COUNTY 


The plaintiffs, Henry C. Maxwell, Jr., et al, 
respectfully object to the plan filed in the 
above entitled cause on or about the 19th day of 
October, 1960, by the defendant, County Board 
of Education of Davidson County, Tennessee, 
and specify as grounds of objection the follow- 
ing: 


1. That the plan does not provide for elimina- 
tion of racial segregation in the public schools 
of Davidson County “with all deliberate speed” 
as required by the due process and equal pro- 
tection clauses of the Fourteenth Amendment 
to the Constitution of the United States. 


2. That the plan does not take into account 
the period of over six (6) years which have 
elapsed during which the defendant, County 
Board of Education of Davidson County, has 
completely failed, neglected and refused to com- 
ply with the said requirements of the due 
process and equal protection clauses of the 
Fourteenth Amendment to the Constitution of 
the United States. 


3. That the additional twelve (12) year 
period provided in said plan is not shown to be 
“necessary in the public interest” and “consistent 
with good faith compliance at the earliest prac- 
ticable date” in accordance with the said re- 
quirement of the due process and equal protec- 
tion clauses of the Fourteenth Amendment to 
the Constitution of the United States. 


4, That the defendants have not carried their 
burden of showing any substantial problems re- 
lated to public school administration arising 
from: 


“the physical condition of the school plant”; 
“the school transportation system”; 
“personnel”; 

“revision of school districts and attendance 
areas into compact units to achieve a 
system of determining admission to the 
public schools on a nonracial basis”; 

“revision of local laws and regulations 
which may be necessary in solving the 
foregoing problems”; 

as specified by the Supreme Court in Brown v. 

Board of Education (May 31, 1955) 349 U.S. 

294, 75 S.Ct. 753, 99 L.Ed. 653, which necessitate 

the additional time contemplated by their plan 


Beep 


% 


for compliance with the constitutional require- 
ment of a racially unsegregated public educa- 
tional system. 


5. That the plan is manifestly a substantially 
exact copy of the “Nashville Plan” adopted by 
defendants without reference to the local con- 
ditions in Davidson County as a minimum plan 
predicated on subjective and mental fears of the 
defendants as to possible community hostility 
or friction among students, and is not supported 
by a showing of any objective administrative 
conditions or problems which legally justify its 
complete deprivation of the constitutional rights 
of plaintiffs and all other children now in school 
to an integrated education by projecting the bar 
of segregation into the next twelve years. 


6. That the plan forever deprives the infant 
plaintiffs and all other Negro children now en- 
rolled in the public schools of Davidson County, 
of their rights to a racially unsegregated public 
education, and for this reason violates the due 
precess and equal protection clauses of the 
Fourteenth Amendment to the Constitution of 
the United States. 


7. That the plan wholly ignores and fails 
to comply with the statement of this Court from 
the Bench on 26 September, 1960, holding that 
the individual plaintiffs “have been denied their 
constitutional and legal rights”, and suggesting 
that they be accorded these rights by defendants 
voluntarily rather than by court order, in that 
under the plan the individual plaintiffs can 
never be admitted to an integrated school and 
are forever deprived of their rights to a racially 
integrated public education in Davidson County. 


8. That the plan fails to take into account 
recent annexation by the City of Nashville of 
a large area of surrounding Davidson County 
resulting in the public schools of said County 
becoming a part of the City of Nashville School 
System, which latter School System is now de- 
segregated from the first through the fourth 
grades. 


9. That the plan fails to take into account the 
rights of the infant plaintiffs and other Negro 
children similarly situated and forever deprives 
them of their rights to enroll in and attend any 
technical or other special or vocational schools, 
summer courses and educational training of a 
specialized nature as to which enrollment is 
not based on location of residence. 

10. Paragraph five (5) of the plan violates 
the due process and equal protection clauses of 








1044 RACE RELATIONS LAW REPORTER 


the Fourteenth Amendment to the Constitution 
of the United States in that said paragraph 
provides racial factors as valid conditions to 
support requests for transfer, and further in that 
the racial factors therein provided are mani- 
festly designed and necessarily operate to per- 
petuate racial segregation. 


1l. That the plan contemplates continued 
maintenance and operation by defendants of 
“Negro” and “white” schools substantially desig- 
nated by race, in violation of the due process 
and equal protection clauses of the Fourteenth 
Amendment to the Constitution of the United 
States, in that it fails to make any provision for 
the reorganization of the entire County School 
System into a unitary, nonracial school system 
so as to include a plan for the assignment of 
teachers, principals and other school personnel, 
as well as school children, on a nonracial basis; 
for the allotment of funds, construction of 
schools and approval of budgets on a nonracial 
basis; and for the elimination of all other dis- 
criminations in the operation of the school 
system or in the school curriculum which are 
based solely on race and color. 


WHEREOF, the plaintiffs pray: 

1. That the Court grant their motions for 
temporary restraining order and preliminary in- 
junction so as to require the immediate admis- 
sion by defendants of the individual plaintiffs 
to the public schools of Davidson County, Ten- 
nessee on an unsegregated basis. 


2. That the declaratory and permanent in- 
junctive relief prayed for in their complaint be 
granted, said injunctive relief to be effective not 
later than the beginning of the Spring Semester 
or Term of the public schools of Davidson 
County in January 1961. 


3. That the defendants be required by the 
Court to reorganize the entire County School 
System of Davidson County, Tennessee into a 
unitary nonracial school system, including all 
of the matters prayed for in the sixth prayer of 
the complaint filed in this cause. 


oa = o 


9. At the hearing on said plan on 24 October 
1960, the defendants offered, in support of the 
plan, the testimony of Mr. Ferriss C. Bailey, 
Chairman of the Special Committee of the Board 
charged with preparing the plan, who had been 
a member of the Board for several years and 
previously had been a member of the City of 
Nashville Board of Education, and who testified 
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that the plan was prepared by the Staff, and 
that the Board accepted and approved the plan 
and that he thought it a wise plan. Mr. J. E. 
Moss, the County Superintendent for many 
years, testified as an expert that he believed the 
plan to be a wise and workable one; Mr. W. H. 
Oliver, Superintendent of Schools of the City of 
Nashville, testified as an expert that the Nash- 
ville grade a year “stair-step” plan initiated under 
Court order in 1957 had proved a wise and 
workable one for Nashville. In addition, the 
Attendance Officer, Psychologist and Transpor- 
tation Officer of the County Schools, testified as 
to data relating to school population, pupil 
achievement levels and school bus transportation 
respectively, in the County School System. De- 
fendants also introduced a zoning map and 
attendance schedule showing the projected max- 
imum expected distribution of Negro school 
children in presently white County Schools 
under nonracial zoning. All of said staff members 
had several years experience in their respective 
positions in Davidson County, and were inti- 
mately acquainted with conditions in that county 
and all problems involved in desegregation 
therein. 

10. In opposition to the plan, plaintiffs in- 
troduced the testimony of Dr. Herman Long, 
Director of the Department of Race Relations, 
American Missionary Association of the Con- 
gregational Church, and teacher of Sociology in 
Fisk University, Nashville, Tennessee, for several 
years, an expert in the field of race relations in 
the United States; Dr. Eugene Weinstein, As- 
sistant Professor of Sociology in Vanderbilt Uni- 
versity, Nashville, Tennessee, an expert in the 
field of child development, who has conducted 
a recent research study of attitudes of Negro 
parents involved in public school desegregation 
in the City of Nashville, located within David- 
son County, Tennessee; Dr. J. Masuouka, Pro- 
fessor of Sociology and Chairman of the 
Department of Social Science at Fisk Uni- 
versity, Nashville, Tennessee for several years, an 
expert in the field of race relations among peo- 
ples of the world; and the plaintiffs, Henry C. 
Maxwell, Sr., Mrs. Annie P. Driver, and Mrs. 
Floy Clark (the latter by stipulation). The 
plaintiffs testified that they objected to the plan 
because it would prevent their children now 
in school from enjoying their constitutional 
rights to a nonracially discriminatory public 
education, that their children wanted to enjoy 
such an education now, and that they feel their 
children are being injured by the racially seg- 
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regated education they are now receiving. The 
plaintiffs’ aforesaid expert witnesses were of 
the opinion that desegregation could reasonably 
be effected in the Davidson County School 
System within one year; and that the pupil 
transfer provision contained in the proposed 
plan, as drafted, would necessarily tend to per- 
petuate segregation. However, these witnesses, 
although expert witnesses and outstanding men 
in their respective fields, have had no actual 
experience with or responsibility for the ad- 
ministration of the schools in Davidson County 
and lack the same intimate knowledge of local 
conditions possessed by defendants’ witnesses. 


11. This Court approved in the case of the 
City of Nashville a plan of gradual desegrega- 
tion after considering the particular facts which 
prevailed in that case. This plan of gradual 
desegregation, according to the testimony in 
this case, has worked well in the City of Nash- 
ville and has proved to be a workable and a 
feasible plan of desegregation. It has proved 
to be, in the opinion of the Superintendent of 
City Schools, a very wise plan for this com- 
munity. 


12. As stated, the school authorities of David- 
son County, including the members of the staff, 
are close to the situation in Davidson County, 
are more intimately acquainted with them and 
have more knowledge about them than anyone 
else could possibly possess and the primary 
responsibility rests with these authorities, whose 
prerogatives and rights should not be usurped by 
the Courts. 


13. From the testimony in this case it is 
evident that: 
a. A plan of gradual desegregation works 
with a minimum of difficulties in this com- 
munity. 


b. Practically all of the schools of Davidson 
County are or may be affected by a plan of 
desegregation for the reason that the areas 
populated by Negroes are greatly scattered 
throughout the County. 


c. There has been a tremendous increase in 
the school population in Davidson County 
over the past several years, with the result 
that practically all of the school housing fa- 
cilities are crowded or overcrowded and the 
teacher-pupil load is at a peak in the system. 


d. The County school system operates a 
transportation system, which system is pres- 


ently operated at peak capacity, and the bus 
drivers are’ solely charged with maintaining 
discipline on the bus, in addition to their 
other duties, so that any factor which in- 
creases or tends to increase disciplinary prob- 
lems on the buses likewise increases the 
hazards to the safety of the pupils. Discipline 
among the pupils on the buses is increased 
with a mixing of the races, especially when 
such is commenced at grade levels above the 
first and/or first and second grades. 


e. Because the children of the two races 
have not been intimately associated due to 
proximity of residences in the County, a great 
emotional impact will be experienced by the 
children of both races following desegregation 
of the schools. 


f. Negro children in the higher grade levels 
who have not previously attended desegre- 
gated schools have an achievement level sub- 
stantially below that of white children, and 
such disproportion in achievement level in- 
creases in direct proportion to the grade of the 
child so that any complete desegregation, 
except upon a graduated basis, would create 
additional difficulties for the children of both 
races. 


g. Any change of organization or plan in 
the school system, other than at the end of a 
school year or a school semester, would cause 
confusion and disruption of classes with an 
accompanying loss of teacher time and stu- 
dent time. 


14. The school in the Bordeaux community, 
one of the schools where the plaintiffs have 
made application for enrollment, has been 
partially destroyed by fire, and the school popu- 
lation there is presently being cared for on a 
makeshift basis, with all existing facilities over- 
taxed. The Antioch School, one of the schools 
where plaintiffs made application for enrollment, 
is the most overcrowded school in the entire 
system, and the time consumed in traveling to 
the Antioch School by bus from the residence 
of these plaintiffs is as great as the time con- 
sumed’ by such plaintiffs in traveling by bus to 
the Haynes High School, to which they are 
presently assigned. 


15. It is particularly desirable to have the 
school system of the City of Nashville and that 
of Davidson County operating on a parallel 
basis. 








1046 RACE RELATIONS LAW REPORTER 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction of the parties 
and of this action, which is filed pursuant to 
Title 28, United States Code, Sections 1331, 
1343, 2001 and 2202, and Title 42, United States 
Code, Section 1983, for injunctive and declara- 
tory relief to redress rights of the plaintiffs se- 
cured by the equal protection and due process 
clauses of the Fourteenth Amendment to the 
Constitution of the United States and by the 
Act of May 13, 1870, Chapter 14, Section 16, 
16 Stat. 144 (Title 42, United States Code, Sec- 
tion 1981). 


2. This is a class action brought not only by 
the plaintiffs for their own benefit but also on 
behalf of all other persons similarly situated. 


3. The Court at the outset considers the case 
with the established principle that compulsory 
racial segregation is unconstitutional and that 
the plaintiffs and those they represent are en- 
titled to have their rights declared and enforced 
accordingly. 


4, In approving a plan of gradual desegrega- 
tion in the case of the City of Nashville, after 
considering the particular facts which prevailed 
in that case, the Court made the statement in 
substance that each case must be determined on 
its own facts and that a decision elsewhere in 
the United States may or may not be relevant 
depending upon the conditions, whether or not 
they were comparable to the situation which 
prevailed here, and that, after all, this was a 
problem which must be determined locally and 
in accordance with local conditions. That case 
was appealed to the Court of Appeals of this 
circuit, and was affirmed in a unanimous de- 
cision of that court. Thereafter, at a later date 
the Supreme Court of the United States refused 
to review it by denying certiorari, which left, 
insofar as this Court is concerned, the decision 
of the Court of Appeals in full force and effect 
as stating correct legal. principles. 


5. This Court does not hold that automatically 
the Nashville Plan constitutes the plan which 
should be applied to Davidson County. The 
pertinent factors must be weighed and assessed, 
and if the factors are substantially similar, then 
the precedent of that case should guide the 
Court in the decision of this case. If they are 
materially dissimilar, then that case would not 
apply. Considerable flexibility is involved in ap- 
plying the controlling legal principle. 
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6. The Court must decide the case in ac- 
cordance with what it thinks is a realistic plan 
for the community itself, considering all of the 
conditions and circumstances involved, the ad- 
ministrative problems, the personnel problems, 
and any other relevant and pertinent factors, 
one of the important ones of which is the efficient 
and harmonious operation of the school system 
itself. The Court must not disrupt and destroy 
the school system. That fact must be kept in 
mind always. 


7. The Supreme Court has recognized the 
principle that the primary responsibility in as- 
sessing and weighing these factors rests with 
the constituted school board and authorities. 


8. The Court does not have any doubt that 
the School Board has acted in good faith, and 
has fully carried the burden of proof to show 
the feasibility of the principal features of the 
proposed plan. 


9. The plan presented by the defendant 
County Board of Education should be approved 
by the Court with the following exceptions and 
modifications: 

a. Instead of the first grade being desegre- 
gated, as contemplated by said plan the Court 
is of the opinion and holds that the first four 
grades should be desegregated at one time. This 
will equalize the plan with the City of Nashville 
Plan. It is particularly desirable to have the 
grades of the two systems operating on a parallel 
basis. 

b. In view of the delay which has already 
occurred in regard to desegregation, the plan 
should be effective and should be put into 
operation (that is, the first four grades should 
be desegregated) at the beginning of the next 
school semester beginning January 1961, rather 
than the next school year; and the first five 
grades will be desegregated beginning Septem- 
ber 1961. 

c. A specific provision should be included 
in the decree for the complete elimination of 
any possible discrimination with respect to the 
summer classes which are attended by outstand- 
ing students. In other words, facilities on a 
nondiscriminatory, desegregated basis will be 
provided for students of this type, and _pro- 
vision will be made to notify all teachers in 
the system, both colored and white, of the avail- 
ability of these classes, so that there will be no 
doubt about the colored students having knowl- 
edge of the opportunities made available in this 
respect. 
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d. Specific notice will be given to all par- 
ents of the zone in which their children live. 
In other words, before the beginning of the 
school year, the parents of all children will re- 
ceive specific notice of the zones in which their 
children fall for the purpose of attending classes 
in order that there may be removed any possible 
doubt about some people not having full in- 
formation. 

e. The Court will retain jurisdiction of this 
case throughout the period of transition. 


10. The legal rights of all plaintiffs are recog- 
nized and declared but they are enforced in 
accordance with the provisions of the plan with 
the above modifications. Said plan is not a 
denial of the rights of the individual plaintiffs, 
but is a postponement in enforcement of the 
rights of some of the plaintiffs in the interest of 
the school system itself and the efficient, har- 
monious, and workable transition to a desegre- 
gated method of operation. 


11. Judgment should again be reserved, for 
the present, on defendants’ motions to strike 
and to dismiss certain portions of the complaint 
relating to segregated teacher and personnel 
assignment, and on the matters raised in the 
complaint which are involved in said motions, 
pending submission of further memoranda and 
argument of counsel. 


12. The prayer of the plaintiffs for injunctive 
relief should be denied, except for the matters 
as to which judgment is reserved. 


JUDGMENT 


It is accordingly ORDERED, ADJUDGED 
and DECREED as follows: 


1. That the plan submitted by the County 
Board of Education of Davidson County, Ten- 
nessee, is approved, except in the following par- 
ticulars: 
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a. Compulsory segregation based on race 
is abolished in Grades One through Four 
of the Davidson County Schools for the 
Second Semester of the 1960-61 school year 
beginning January 1961, and thereafter for 
one additional grade beginning with each 
subsequent school year, i.e., for Grade Five 
in September 1961, Grade Six in September 
1962, etc. 


b. As respects the summer classes at- 
tended by outstanding students, there will 
be no segregation based on races, and 
notice of such will be immediately given 
by the School Board to all teachers in the 
Davidson County school system, both Ne- 
gro and white, of the availability of these 
classes. 


c. The Davidson County School Board 
will, prior to the beginning of the Second 
Semester of the 1960-61 school year, and 
prior to the beginning of each school year 
thereafter, give specific notice to the parents 
of all school children of the zone in which 
their children fall for the purpose of attend- 
ing classes. 


2. The prayer of the plaintiffs for injunctive 
relief be, and the same is hereby denied, except 
with regard to those matters as to which judg- 
ment is hereinafter reserved. 


3. Jurisdiction of this case is retained by the 
Court throughout the period of transition. 


4, Judgment is reserved on the question of 
the motion to strike and those portions of the 
motion to dismiss not hereinbefore overruled, 
and on the matters raised in the complaint 
which are involved in said motions. 


To the foregoing action of the Court in ap- 
proving the plan submitted by defendants and 
in denying plaintiffs’ prayer for injunctive relief, 
the plaintiffs except. 
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EDUCATION 
Public Schools—Texas 


Sandra Craig BOSON, et al. v. Dr. Edwin L. RIPPY, et al. ete. 


United States Court of Appeals, Fifth Circuit, November 30 and December 7, 1960, No. 18467, 
F.2d i 





SUMMARY: In a class action brought in a federal district court, Dallas County, Texas, Negro 
children sought a declaration of rights and injunctive relief ordering their admission to county 
schools on a nonsegregated basis. After extended litigation [see summary at 3 Race Rel. L. 
Rep. 17 (1959) ] the court issued an order requiring desegregation at the beginning of the 
January, 1958 term. Borders v. Rippy, 2 Race Rel. L. Rep. 985 (1957). On appeal, the 
Court of Appeals for the Fifth Circuit reversed and remanded with instructions that before a 
specific date should be fixed or orders or judgments entered to require desegregation, “The 
school authorities should be accorded a reasonable further opportunity promptly to meet their 
primary responsibility.” 3 Race Rel. L. Rep. 17 (1957). The district court subsequently 
denied plaintiffs’ motion for an order requiring defendants to desegregate immediately. The 
court held that defendants had made a prompt and reasonable start and were proceeding 
toward a good faith compliance with pertinent judicial orders and judgments and were 
pursuing legal remedies under 1957 Texas legislation [2 Race Rel. L. Rep. 695 (1957) ] which 
remedies plaintiffs had not exhausted; and that it was physically impossible and impracticable 
to integrate the schools by the beginning of the 1959 school year. The hearing was recessed 
until April, 1960, the court holding that further time should elapse before the setting of a 
definite date for desegregation, in order that new conditions and evidence might be 
considered. But defendants were directed to take steps to call an election as provided by the 
1957 legislation, and such other steps as are possible to comply with present federal court 
decisions. 4 Race Rel. L. Rep. 877 (1959). On April 30, 1960, the board submitted a plan 
for grade-a-year desegregation with a liberal system of transfers. On hearing, the court refused 
to allow a referendum as a prerequisite for desegregation, but suggested that it would approve 
a plan whereby three classes of schools would be set up—one for Negro, one for white, and 
one for those wanting integration. The board submitted such a plan, which was approved by 
the court. 5 Race Rel. L. Rep. 679 (1960). On appeal, the Court of Appeals for the Fifth 
Circuit agreed that recognition of constitution al rights cannot be made contingent upon any 
election, but held that the court-approved system of three classes of schools was a mis- 
conception of the nature of the constitutional rights asserted by the plaintiffs. Instead of 
removing the forbidden classification according to race or color, the plan was said merely to 
add another such classification. The board’s original grade-a-year plan was ordered reinstated. 
but the court specifically refused to approve the twelve-year plan insofar as it postpones full 
integration, since the district judge had not ruled on whether that much time was necessary. 
In a supplemental opinion, the court cast doubt on the constitutionality of the use of racial 
criteria in making pupil transfers. 


Before RIVES, Chief Judge, and TUTTLE and JONES, Circuit Judges. 


RIVES, Chief Judge: 


This action seeking an end to enforced racial 
segregation in the public schools of the Dallas 
Independent School District was first dismissed 


After hearing the testimony, the district court 
again dismissed the action without prejudice.‘ 
This Court reversed with directions that the 
district court enter an order requiring the de- 





without prejudice by the district court in Sep- 
tember 1955.1 This Court reversed with directions 
to afford the parties a full hearing. The Supreme 
Court denied certiorari.* 
1. Bell v. Rippy, N.D. Tex., 1955, 183 rps 811. 
796. 


2. Brown v. Rippy, 5 Cir., 1956, 933 F 
3. Rippy v. Brown, 1956, 352 U.S. 878. 





fendants to desegregate the schools under their 
jurisdiction “with all deliberate speed.” ® 

The district court construed such directions to 
require immediate en masse desegregation, and, 
accordingly, against its own expressed better 


4. Bell v. Rippy, N.D. Tex., 1956, 146 F.Supp. 485. 
5. Borders v. Rippy, 5 Cir., 1957, 247 F.2d 268. 










42 © ASA ED} 


— 








urt 
ce.4 
the 
de- 


1eir 


; to 
nd, 
tter 








1960] COURTS 1049 


judgment, entered an order enjoining the defend- 
ants “from requiring or permitting segregation 
of the races in any school under their super- 
vision, beginning and not before the mid-Winter 
school term of 1957-58.” That order was again 
reversed by this Court with more specific di- 
rections to accord the school authorities “a 
reasonable further opportunity promptly to meet 
their primary responsibility in the premises, and 
then if the plaintiffs, or others similarly situated, 
should claim that the school authorities have 
failed in any respect to perform their duty, there 
should be a full and fair hearing in which evi- 
dence may be offered by any and all parties, 
and further that the Court should retain juris- 
diction to require compliance with its judg- 
ment.” ® 


The district court then entered a general order 
requiring desegregation “with all deliberate 
speed.” No further court proceedings appear 
until some thirteen months later, when the plain- 
tiffs filed their “motion for further relief” praying 
for immediate desegregation of the public 
schools. The district court denied immediate 
desegregation, but retained jurisdiction and re- 
cessed the hearing from August 4, 1959, to the 
first Monday in April 1960. Upon appeal this 
Court modified the order of the district court “so 
as to require the defendants to ‘make a prompt 
and reasonable start toward full compliance’ 
with its injunction order of April 16th, 1958, and 
to that end, within thirty days from the date on 
which the present judgment of this Court of 
Appeals becomes final, to submit a plan for 
effectuating a transition to a racially nondis- 
criminatory school system; and further that the 
District Court, within thirty days after the sub- 
mission of such plan, hold a full hearing upon 
the plan so submitted and on any objections 
which may be filed thereto.”? In conformity with 
such an order, the defendant school authorities 
filed in the district court a twelve-year, “stair- 
step” plan of desegregation starting with the 
first grade in September 1961, and proceeding 
by the desegregation of one additional grade a 
year until all twelve grades in all public schools 
have been desegregated.® 


The district court disapproved this plan and 
required the defendants to file “an alternate 


6. Rippy v. Borders, 5 Cir., 1957, 250 F.2d 690, 694. 

7. Boson v. Rippy, 5 Cir., 1960, 275 F.2d 850, 853. 

8. This will be referred to as Plan No. 1. It is essential- 
ly the same as the “Nashville Plan” approved in 
Kelly v. Board of Education of City of Nashville, 
wa 6 Cir., 1959, 270 F.2d 209, cert. den. 361 

S. 924. 








desegregation plan more in keeping with the 
Court’s oral opinion.”® The alternate plan was 
promptly filed, providing for the separating 
and grouping of the schools into white, Negro 
and mixed schools, and for canvassing parents 
and pupils in order to learn “who does and who 
does not want integration, and thereby give 
all concerned what they prefer, as far as is prac- 
tical and possible.”!° 


The district court expressed the opinion that 
the holding of an election under Article 2900a 
of the Revised Civil Statutes of Texas should 
not be made a condition of a plan of desegrega- 
tion, again rejected Plan No. 1, and ordered the 
defendants to amend Plan No. 2 by eliminating 
the paragraphs which make an election and 
favorable result conditions of the plan. In con- 
formity with such opinion and order, the de- 
fendants re-submitted both plans amended so as 
not to depend upon the outcome of an election. 
The district court again rejected Plan No. 1, 
overruled the objections of the plaintiffs to Plan 
No. 2 as amended, and approved that plan. The 
plaintiffs appeal from the approval of Plan 
No. 2 as amended, and the defendants appeal 
from the disapproval of Plan No. 1 as amended. 


We agree with the district court that the hold- 
ing of an election under Article 2900a of the 
Revised Civil Statutes of Texas should not be 
made a condition of a plan of desegregation. It 
goes without saying that recognition and en- 
forcement of constitutional rights cannot be 
made contingent upon the result of any elec- 
tion.1! 


9. The district court’s oral opinion included the fol- 
lowing: “Some educator has advanced the follow- 
ing plan which has an appeal: That the school 
authorities set aside schools within the city limits 
in which all those of either race who desire inte- 
gration may be enrolled by placement arrangement 
and transportation given to that school and that 
other like schools for different grades be set aside 
maybe elsewhere in the city. Since the children 
would be there together by their parents’ consent 
there is at least one reason why good will would 
prevail in these schools that might not prevail in 
schools where children are brought together by 
force and without the approval of their parents. 

“If the plan proved popular, then additional 
integrated schools would through the years follow, 


% 


not more than 12 years.” 

10. This will be referred to as Plan No. 2. 

11. See Borders v. Rippy, 5 Cir., 1957, 247 F.2d 268, 
272, opinion on rehearing; Dallas Independent 
School District v. Edgar, 5 Cir., 1958, 255 F.2d 
455; Houston Independent School District v. Ross, 

* 5 Cir., 1960, 282 F.2d 95, approving opinion of the 
district court. We are further advised that the At- 
torney General of Texas has ruled that Article 2900a 
is not applicable where a school district desegregates 
pursuant to court order. 
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Plan No. 2 as amended, which was approved 
by the district court, would continue the prac- 
tice of enforced segregation in the all white and 
all Negro schools and would require the opera- 
tion of mixed schools if parents and pupils of 
both races so desired. That plan evidences a 
total misconception of the nature of the con- 
stitutional rights asserted by the plaintiffs. Negro 
children have no constitutional right to the 
attendance of white children with them in the 
public schools. Their constitutional right to 
“the equal protection of the laws” is the right to 
stand equal before the laws of the State; that is, 
to be treated simply as individuals without re- 
gard to race or color. The dissenting view of the 
elder Mr. Justice Harlan in Plessy v. Ferguson, 
1895, 163, U.S. 537, 559, has been proved by 
history to express the true meaning of our Con- 
stitution: 


“. .. There is no caste here. Our Con- 
stitution is color-blind, and neither knows 
nor tolerates classes among citizens. In re- 
spect of civil rights, all citizens are equal 
before the law. The humblest is the peer 
of the most powerful. The law regards man 
as man, and takes no account of his sur- 
roundings or of his color when his civil 
rights as guaranteed by the supreme law of 
the land are involved.” 


Instead of removing the forbidden classification 
according to race or color, that plan adds an- 
other such classification. Virtually the same plan 
has already been condemned in the Southern 
District of Texas and by this Court. Houston 
Independent School District, et al. v. Ross, 5 
Cir., 1960, 282 F.2d 95, 96. State support of 
schools in which segregation of the pupils is 
required by law cannot be squared with the 
constitutional command of equal protection of 
the laws. Cooper v. Aaron, 1958, 358 U.S. 1, 19.22 





12. A full discussion of a similar plan is contained in 
the opinion of Judge William E. Miller in Kelly 
v. Board of Education of City of Nashville, M.D. 
Tenn., 1958, 159 F.Supp. 272, 278: 

“. ... It would sanction by law, if approved, 
the separation of schools in accordance with racial 
distinctions and once the schools were separated, 
Negro children because of their race alone would 
be excluded by operation of law from schools 
designated for white children only. The discrimina- 
tion would not be removed simply by providing a 
third school or group of schools which could be 
attended by members of both the white and colored 
races. It is a mistaken interpretation of the segrega- 
tion decisions of the Supreme Court to argue that 

e doctrine of those cases applies only to an entire 
school system and not to individual schools. The 
fundamental basis of the decisions is that members 
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The district court’s approval of Plan No. 2 as 
amended must be reversed. As to Plan No. 1 
as amended, we are of the opinion that para- 
graph 6, quoted in the margin,” should be 
stricken because its provisions recognize race 
as an absolute ground for the transfer of stu- 
dents, and its application might tend to per- 
petuate racial discrimination. Compare Kelly 
v. Board of Education of City of Nashville, 1959, 
361 U.S. 924. 


The brief on behalf of the school authorities 
states: “Plan No. 1 represents the first choice 
and best judgment of the School Board in exer- 
cising ‘the primary responsibility for elucidating, 
assessing and solving’ the ‘varied local school 
problems,’ placed upon local school authorities 
by the Supreme Court’s opinion in the Brown 
case.” On the other hand, the appellants insist 
that the district court “should have ordered the 
Dallas School authorities to admit appellants and 
all other Negroes similarly situated to public 
schools under their supervision on a racially 
nondiscriminatory basis at the start of the en- 
suing school term.” The appellants further pray 
—and with much reason, in view of the frustrat- 
ing history of this litigation—that this Court 
should here render a definite judgment. We are 
reluctant to substitute our judgment for that of 
the district court, and are willing to do so only 








of the Negro or minority race are denied the equal 
protection of the law if they are denied admission 
to public schools which they are otherwise qualified 
to attend solely upon grounds of their race. The 
discrimination is clearly not eliminated by main- 
taining and operating some schools in the system 
on a racially segregated basis and others with the 
discrimination removed. 

“Another objectionable feature of the plan is 
that it does not offer in any realistic sense an alter- 
native or choice to the members of the minority 
race. To hold out to them the right to attend 
schools with members of the white race if the 
members of that race consent is plainly such a 
dilution of the right itself as to rob it of meaning 
or substance. The right of Negroes to attend the 
public schools without discrimination upon the 

ound of race cannot be made to depend upon 
the consent of the members of the majority race.” 


13. “6. The following will be regarded as some of the 
valid conditions to support application for transfer: 

“a, When a white student would otherwise be 
required to attend a school previously serving colored 
students only; 

“b. When a colored student would otherwise 
be required to attend a school previously serving 
white students only; 

“c. When a student would otherwise be re- 
quired to attend a school where the majority of 
students in that school or in his or her grade are 
of a different race.” 
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to the extent necessary to assure a prompt start 
toward full compliance and reasonable, even 
though conservative, progress toward bringing 
about the end of racial segregation in the public 
schools “with all deliberate speed.” See Brown 
v. Board of Education, 1955, 349 U.S. 294, 299. 
To that end we direct that the district court 
approve Plan No. 1 as amended, eliminating 
therefrom paragraph 6 quoted in footnote 13, 
supra. 

In so directing, we do not mean to approve the 
twelve-year, stair-step plan “insofar as it post- 
pones full integration.” See Evans v. Ennis, 3 
Cir., 1960, 281 F.2d 385, 389. The district court 
has not expressly passed on whether that much 
delay is necessary, or whether the speed is too 
deliberate. It retains jurisdiction of the action 
during the transition. See Kelly v. Board of Edu- 
cation of City of Nashville, supra; Aaron v. 
Cooper, 8 Cir., 1957, 243 F.2d 361, 364. After 
the approval of Plan No. 1 as amended, with 
the elimination of paragraph 6, the future orders 
of the district court should be governed by the 
tule so well stated in Brown v. Board of Educa- 


tion, 1955, 349 U.S. 294, 300, 301: 
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“The burden rests upon the defendants to 
establish that such time is necessary in the 
public interest and is consistent with good 
faith compliance at the earliest practicable 
date. To that end, the courts may consider 
problems related to administration, arising 
from the physical condition of the school 
plant, the school transportation system, per- 
sonnel, revision of school districts and at- 
tendance areas into compact units to achieve 
a system of determining admission to the 
public schools on a nonracial basis, and re- 
vision of local laws and regulations which 
may be necessary in solving the foregoing 
problems. They will also consider the ade- 
quacy of any plans the defendants may 
propose to meet these problems and to 
effectuate a transition to a racially non- 
discriminatory school system. During this 
period of transition, the courts will retain 
jurisdiction of these cases.” 


* + ad 


Reversed and remanded with directions and 
for further proceedings. 


Supplemental Opinion 


RIVES, Circuit Judge: 


Further consideration has persuaded us to 
elaborate upon that part of the opinion which 
reads: 


“As to Plan No. 1 as amended, we are of 
the opinion that paragraph 6, quoted in the 
margin,* should be stricken because its 
provisions recognize race as an absolute 
ground for the transfer of students, and its 
application might tend to perpetuate racial 
discrimination. Compare Kelly v. Board of 
Education of City of Nashville, 1959, 361 
U.S. 924. 

“13 

“6. The following will be regarded 
as some of the valid conditions to sup- 
port application for transfer: 

““a. When a white student would 
otherwise be required to attend a school 
previously serving colored students 
only; 

““b. When a colored student would 
otherwise be required to attend a school 
previously serving white students only; 

““c. When a student would otherwise 


be required to attend a school where 

the majority of students in that school 

or in his or her grade are of a different 

race.” 

The case cited, while not authority, expresses 
the doubt of the Justices who thought that cer- 
tiorari should be granted as to whether similar 
provisions of the Nashville plan are constitution- 
ally invalid. We are so doubtful of the validity 
of the provisions of Paragraph 6 that we think 
they should not be included in the plan. 

We fully recognize the practicality of the 
argument contained in the opinion of the Sixth 
Circuit holding that similar provisions are not 
unconstitutional. Kelly v. Board of Education 
of Nashville, 6 Cir., 1959, 270 F.2d 209, 228, 
229, 230. Indeed, this Court has adopted the 
reasoning in Briggs v. Elliott, E.D.S.C. 1955, 
132 F.Supp. 776, relied on by the Sixth Circuit," 
and has further said: 

“The equal protection and due process 
clauses of the fourteenth amendment do not 
‘affirmatively command integration, but they 
do forbid any state action requiring segrega- 


1. Avery v. Wichita Falls Independent School District, 
5 Cir., 1957, 241 F.2d 230, 233, 234. 


1052 RACE RELATIONS LAW REPORTER 


tion on account of their race or color of 
children in the public schools. Avery v. 
Wichita Falls Independent School District, 
5 Cir., 1957, 241 F.2d 230, 233. Pupils may, 
of course, be separated according to their 
degree of advancement or retardation, their 
ability to learn, on account of their health, 
or for any other legitimate reason, but each 
child is entitled to be treated as an indi- 
vidual without regard to his race or color.” 


Borders v. Rippey, 5 Cir., 1957, 247 F.2d 
268, 271. 


Nevertheless, with deference to the views of 
the Sixth Circuit, it seems to us that classification 
according to race for purposes of transfer is 
hardly less unconstitutional than such classifica- 
tion for purposes of original assignment to a 


public school. 


“Distinctions between citizens solely be- 
cause of their ancestry are by their very 
nature odious to a free people whose insti- 
tutions are founded upon the doctrine of 
equality. For that reason, legislative classifi- 
cation or discrimination based on race alone 
has often been held to be a denial of equal 
protection. Yick Wo v. Hopkins, 118 U.S. 
356; Yu Cong Eng v. Trinidad, 271 U.S. 500; 
Hill v. Texas, 316 U.S. 400.” Hirabayashi v. 
United States, 1943, 320 U.S. 81, 100. 


The special provisions of the eliminated para- 
graph 6 are objectionable also on another score. 
They would apply a rule of law to the desegre- 
gated public schools of the Dallas School District 
different from that applicable to other public 
schools in the State of Texas. That paragraph 
would apparently deprive the Dallas Board of 
all discretion, and place it under the absolute 
duty to transfer the pupil upon application when 
one of the “valid conditions,” entirely racial, 
exists. On the other hand, under the law gen- 
erally applicable, the Board has a wide discre- 
tion in transferring pupils from school to school. 
As was noted in Shuttlesworth v. Birmingham 
Board of Education, N.D. Ala., 1958, 162 F.Supp. 
372, 378; affd, 1958, 358 U.S. 101: “By virtue 
of its authority to administer and supervise the 
public schools, the defendant Board might pro- 
vide for the assignment of pupils to particular 
schools upon any reasonable and _ legitimate 
basis.” In the public schools of Texas generally, 
the subject of transfer is covered by the pro- 
visions of Article 290la, Section 4, Vernon’s 
Texas Civil Statutes: 
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“Sec. 4. Subject to appeal in the respect 
provided, each Local Board of School Trus- 
tees shall have full and final authority and 
responsibility for the assignment,, transfer 
and continuance of all pupils among and 
within the public schools within its juris- 
diction, and may prescribe rules and regula- 
tions pertaining to those functions. Subject 
to review by the Board as provided herein, 
the Board may exercise this responsibility 
directly or may delegate its authority to the 
Superintendent or other person or persons 
employed by the Board. In the assignment, 
transfer or continuance of pupils among and 
within the schools, or within the classroom 
and other facilities thereof, the following 
factors and the effect or results thereof shall 
be considered, with respect to the individual 
pupil, as well as other relevant matters: 
Available room and teaching capacity in the 
various schools; the availability of trans- 
portation facilities; the effect of the admis- 
sion of new pupils upon established or 
proposed academic program; the suitability 
of established curricula for particular pupils; 
the adequacy of the pupil’s academic prepa- 
ration for admission to a particular school 
and curriculum; the scholastic aptitude and 
relative intelligence or mental energy or 
ability of the pupil; the psychological quali- 
fication of the pupil for the type of teaching 
and associations involved; the effect of ad- 
mission of the pupil upon the academic 
progress of other students in a particular 
school or facility thereof; the effect of ad- 
mission upon prevailing academic standards 
at a particular school; the psychological 
effect upon the pupil of attendance at a 
particular school; the possibility or threat 
of friction or disorder among pupils or 
others; the possibility of breaches of the 
peace or ill will or economic retaliation 
within the community; the home environ- 
psychological relationships with other pupils 
and with teachers; the choice and interests 
of the pupil; the morals, conduct, health 
and personal standards of the pupil; the 
request or consent of parents or guardians 
and the reasons assigned therefor. 


“In considering the factors and the 
effect or results thereof the Board or its 
agents shall not consider and shall not use 
as an element of its evaluation any matter 
relating to the national origin of the pupil or 
the pupil's ancestral language. 
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“Local Boards may require the assign- 
ment of pupils to any or all schools within 
their jurisdiction on the basis of sex, but 
assignments of pupils of the same sex among 
schools reserved for that sex shall be made 
in the light of the other factors herein set 
forth.” (Emphasis ours. ) 


The eliminated Paragraph 6 seems to us to 
conflict with the Texas statute just quoted. 
Whether so or not, however, that Texas statute 
makes it clear that the eliminated Paragraph 6 
is superfluous. The Board already had ample 
authority to transfer pupils from school to school 
upon any reasonable and legitimate basis. Of 
course, the elimination of Paragraph 6 in no 
way affects or detracts from that authority. To 
avoid any possible misunderstanding, however, 
it seems appropriate to call attention to the 
caveat emphasized by the Supreme Court in 
affirming the Shuttlesworth decision: 


2. We intimate no opinion as to the constitutionality 
of any particular provision of that law, except to 
say that the law as a whole appears to be constitu- 
tional on its face. Compare the Shuttlesworth case, 
supra. 
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“All that has been said in this present 
opinion must be limited to the constitu- 
tionality of the law upon its face. The 
School Placement Law furnishes the legal 
machinery for an orderly administration of 
the public schools in a constitutional man- 
ner by the admission of qualified pupils 
upon a basis of individual merit without 
regard to their race or color. We must pre- 
sume that it will be so administered. If not, 
in some future proceeding it is possible 
that it may be declared unconstitutional in 
its application. The responsibility rests pri- 
marily upon the local school boards, but 
ultimately upon all of the people of the 
State.” 


Shuttlesworth v. Birmingham Board of Educa- 
tion, N.D. Ala., 1958, 162 F.Supp. 372, 384; aff'd, 
1958. 358 U.S. 101. 


In view of this extension of the opinion, it is 
ordered that the mandate not issue until twenty- 
one (21) days from this date, and the time 
for filing any application for rehearing is ex- 
tended accordingly. 





EDUCATION 
Public Schools—Virginia (Alexandria) 


Otis S. JONES, et al. v. The SCHOOL BOARD OF THE CITY OF ALEXANDRIA, Virginia, 


et al., ete. 





United States District Court, Eastern District, Virginia, Alexandria Division, September 29, 1960, 
Civil No. 1770, F.Supp 


SUMMARY: After extensive litigation Negro children were ordered admitted to the schools 
of Alexandria, Virginia, on a nondiscriminatory basis, [4 Race Rel. L. Rep. 29 (1959) ], the 
court retaining jurisdiction in the case. In the fall term, 1960, 16 Negroes applied for ad- 
mission to schools predominantly white. The requests of thirteen were granted by the school 
board, and the status of one was left uncertain, The two who were refused transfers applied 
to the court for relief. One was found to live substantially nearer the school to which he 
was assigned than the school which he had requested, and the board’s assignment was sus- 
tained as to him. The other student was found to live about the same distance from the 
Negro and white schools, and her assignment to the Negro school was also upheld, in spite 
of her contention that the white students in the same area were assigned to the “white” 
school. The court noted that “Review ... of the administrative decision should not become 
such a minute visitation as, in the circumstances here, would be required to weigh the con- 
clusion of the Superintendent and the School Board.” 


BRYAN, District Judge. 
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FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


The differences in this case have been reduced 
to the applications of two students. Initially, six- 
teen negro pupils applied for admission this 
session to certain of the Alexandria, Virginia 
public schools housing white students only or 
predominantly. Thirteen of them were admitted 
as requested, and one is still in an undecided 
status due to circumstances not yet ascertainable. 


Of the remaining two, No. 13 wants to go to 
the George Washington High School. He has 
been sent to the Parker-Gray High School, 
where he was in 1959-60. No school zones 
have been published or set for 1960-61. Parker- 
Gray is nearer “by some distance” to his home 
than is George Washington. No factors of dis- 
crimination being present and as the student 
can receive exactly the same instruction at 
Parker-Gray, there appears to be no reason why 
the School Board and Superintendent should be 
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The other student, No. 7, wanted to attend 
the Prince Street School rather than Charles 
Houston School, her assignment last year and 
now. While no school districts have been offi- 
cially defined, and evidently none will be fixed, 
No. 7 contends that in practice the defendants 
follow the attendance areas as previously laid 
out. On this premise, she complains that the 
Prince Street and Houston zones have always 
overlapped, that she resides within the inter- 
lock, and that white children there enter Prince 
Street while the negro children are enrolled in 
Houston. 


However, with the zones now vacated, and 
the applicant just as close, if not closer, to 
Houston, it cannot be said there has been any 
discrimination. Review by the court of an ad- 
ministrative decision should not become such a 
minute visitation as, in the circumstances here, 
would be required to weigh the conclusion of 
the Superintendent and the School Board. 


The Court will enter an order, on presenta- 





overruled on this assignment. tion, denying the prayer of these two applicants. 





EDUCATION 
Public Schools—Virginia (Arlington) 


Clarissa S. THOMPSON et al. v. COUNTY SCHOOL BOARD OF ARLINGTON COUNTY, 


Virginia, et al. 


United States District Court, Eastern District, Virginia, Alexandria Division, September 16, 1960, 
Civil Action No. 1341, F.Supp.____. 


SUMMARY: After litigation which extended over more than three years, specific Negro chil- 
dren were ordered admitted in 1959 to the previously-white schools of Arlington County, 
Virginia. The court retained jurisdiction, “for the purpose of enforcing .. . as well as to 
enlarge” the relief granted. For a full account of those proceedings, see 1 Race Rel. L. Rep. 
890 (1956); 2 Race Rel. L. Rep. 59, 300, 810, 987 (1957); 3 Race Rel. L. Rep. 187, 931 
(1958) ; 4 Race Rel. L. Rep. 36, 296, 880 (1959). Before the 1960-1961 school year began, 
34 more Negro students made application for transfer. Fourteen of these were granted, but 
twenty were rejected, twelve for academic reasons and eight for geographical reasons. The 
rejected students objected to this action, charging that they were automatically assigned to a 
school outside their residence area, unlike white children, and that they were then subjected 
to tests on application for transfer, whereas white children were not required to take such tests. 
As regards all students who were rejected for academic reasons and who lived in the white 
school district, the court found that the application of transfer restrictions to them and not to 
white students was discriminatory, and their admission to the white school was ordered. 
Another student, who applied for a grade not offered at the preferred school, was denied 
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relief. On the geographical question, the court refused to order the reassignment of the eight 
students even though their homes were nearer the previously-white school. In these in- 
stances, the court found the board acted reasonably in considering such factors as traffic and 


neighborhood unity. 
BRYAN, District Judge. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


BRYAN, Judge 


This cause concerns the applications of twenty 
pupils for admission to certain of the public 
schools of Arlington County, Virginia, the peti- 
tioners alleging that entry to the schools has 
been denied them because they are of the negro 
race. For the 1960-1961 session, now commenc- 
ing, thirty-four negro students previously attend- 
ing all-negro schools presented requests to be 
let into schools predominantly occupied by 
white children. Twelve of them were not op- 
posed. An additional two applications at first 
were not acted upon because they asked for 
classes not then available; they have since been 
approved. Thus 14 of the 34 have now been 
admitted. 


Of the remaining twenty applications twelve 
were refused for academic reasons, and eight 
upon a geographical basis. In the use of these 
tests the Board, so the petitioners charge, have 
violated the injunction in this case against racial 
discrimination, in this: that, to begin with, these 
children unlike white children are automatically 
assigned to a school which is outside their school 
residence area, as prescribed by the regulations 
of the Board, and always to one of the all-negro 
schools of the County; that to enter their resi- 
dence school, therefore, they must, again unlike 
white children, formally seek admission; and 
that thereupon and thereby they become subject 
to the tests laid down for student transfers, such 
as scholastic qualifications, while the white 
child does not have to stand this examination to 
get into his neighborhood school. 


Obviously, any such use of the criteria of 
geographic and academic requisites would be a 
misuse, and could not be permitted. The de- 
fendants wholly and sincerely deny any thought 
of discrimination and, particularly, any unfair 
use of the test factors in passing upon the appli- 
cations of the petitioners. 

Additionally, the petitioners complain that 
the school districts still follow the old lines that 
were set up in past years under the law to effect 


racial differentiation. They point to the Hoffman- 
Boston and Langston districts as still defined by 
the boundaries originally established for those 
areas, which are the two parts of the county 
where the negro population has historically been 
concentrated. These, it is urged, are no longer 
logical divisions and they serve to perpetuate the 
outlawed segregation. 


Contra, the defendants aver that the districts 
are drawn, as far as practicable, in relation to 
the capacity of each school building—thirty pu- 
pils to the room. The lines effectuate, too, the 
Board’s aim to keep each natural neighborhood 
together for school attendance purposes. Other 
determinants of the bounds are the accessibility 
of the schools by foot and the avoidance of traffic 
hazards. 


Considering each of the applications against 
these contentions, it is found that pupils 1, 2, 
14, 19, 20, 22, 26, 27, 28 and 31, a total of ten, 
all live in the Stratford Junior High School dis- 
trict. They desire to enter that school, but on 
academic and like grounds they are refused ad- 
mission to Stratford School but are placed in 
Hoffman-Boston or Langston, both all-negro 
schools. Pupil 11 is in an analogous position. His 
residence is the Thomas Jefferson Junior High 
School district but the same factors restrict him 
to the Hoffman-Boston school. 


Clearly, as to these eleven students there was 
no acceptable foundation for their placement 
initially. None of them resided in the Hoffman- 
Boston district. The immediate result was to 
force them to prosecute formal transfer proceed- 
ings. Thus the assignment was discriminatory in 
two obvious aspects. Now, return to their resi- 
dence schools is blocked by their failure to meet 
the academic and related transfer tests. 


In these circumstances the validity of the 
barting factors is not open for consideration, for 
even if all of them are sustainable in law, never- 
theless they cannot stand in the way of the trans- 
fers here because they have been unequally 
invoked. His residence entitled each of the appli- 
cants to enter the school he now asks for unless 
white children in his district, with the same de- 
ficiencies as his, were also being rejected on that 
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account. Corresponding ratings among some of 
the white students did appear in the evidence, 
but it disclosed no rejections on that score. 

For these reasons the Court does not find sup- 
port in the record for the defendants’ denial of 
the applications of these eleven students. 

Pupil 29 applied for the 10th grade in Wash- 
ington-Lee High School, the secondary school 
nearest his home. Last session he was in Hoff- 
man-Boston’s 9th grade, but he was not pro- 
moted at the end of the term. Moreover, 
Washington-Lee has no 10th grade. Therefore 
his application was not unreasonably denied. 

On residence disqualifications, transfers have 
been denied students 4, 5, 6, 7, 8, 15, 24 and 25— 
eight in all. Nos. 5, 6, 7 and 8 reside in the 
Langston attendance area and 4, 15, 24 and 25 in 
the Hoffman-Boston. Ignoring the Hoffman- 
Boston lines on the assumption, arguendo, that 
they are vestiges of segregation as the petitioners 
charge, still the assignments there of students 4, 
15, 24 and 25 do not necessarily evince discrim- 
ination. They wish to transfer to Wakefield High 
School, but their homes are nearer Hoffman- 
Boston. Then, too, there are other reasons under- 
girding this allocation, such as neighborhood 
and traffic considerations. Certainly, the decision 
of the Board is not without substantial evidential 
ground. 


Pupils 5, 6, 7 and 8 want to go to Woodlawn 
School. But assuming invalidity, again arguendo, 
in the Langston district boundaries, and with 
these lines erased, the Board’s action still does 
not appear unreasonable. These four students are 
inhabitants of a single neighborhood, almost as 
close to Langston School as to Woodlawn. Their 
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assignment to Langston can be as consistently 
accounted for by these circumstances as by an 
intention to foster segregation. The projection 
of the two jaws from the Woodlawn district 
northwardly might be argued as demonstrating 
a purpose to effectuate segregation, but this is 
only so in appearance. The suspicion is dispelled 
both by a consideration of the purpose of the 
Board to carry neighborhoods into the schools 
intact, as well as by similar extensions of Page, 
Maury, McKinley, and other districts in which 
only white children are concerned. At all events, 
the determination was one well within the dis- 
cretion of the Board, and as it may fairly rest 
on non-racial grounds, the Court will not pre- 
sume the Board was improperly motivated. 


An order will be made overruling the assign- 
ments of the Board as to pupils 1, 2, 11, 14, 19, 
20, 22, 26, 27, 28 and 31, and restraining the 
defendants from further exclusion of these eleven 
students from the schools for which they have 
petitioned. The Board’s judgment in reference 
to pupils 4, 5, 6, 7, 8, 15, 24, 25 and 29 will not 
be disturbed. This means that Janice Blount, 
Wade Bowles, Jr., Samuel Curtis Graham, De- 
loris Wright, Carolyn Jones, Claude June, David 
Ruffner, Vivian P. Ruffner, Lillian Thompson 
and Diana Spriggs will be taken into Stratford 
Junior High School, and Henry Coleman into 
Thomas Jefferson Junior High School. The re- 
quests of the remaining nine of the twenty ap- 
plicants will be refused. 


Within ten (10) days the attorneys for the 
petitioners will submit an appropriate order, first 
presenting it to opposing counsel for considera- 
tion as to form. 
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Public Schools—Virginia (Fairfax County) 
Lawrence Edward BLACKWELL et al. v. FAIRFAX COUNTY SCHOOL BOARD et al. 
United States District Court, Eastern District, Virginia, Alexandria, September 22, 1960, Civil No. 


1967, ___F Supp. 


SUMMARY: Thirty-one Negroes applied for admission to previously all-white schools in 
Fairfax County. The school board approved five of the applications, failed to pass on one, 
and denied the others for various reasons. Fifteen of the denials were admittedly based on 
race, but the board alleged that its action was consistent with a gradual desegregation plan 
which was being instituted. This plan provided for immediate elimination of race as a 
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y criterion in the first two grades, and then desegregation .of one additional grade each year. 
a The students challenged this plan, describing it as too slow to meet the requirement of deseg- 
2 regation with all deliberate speed. The Board defended it, arguing that since Fairfax was still 
t predominantly rural a sudden change would result in “undesirable abrasion” and “popular re- 
g vulsion” against any desegregation. Finding that even if all the applications were granted, only 
s 10 of the 88 white schools would be affected and no more than eight pupils would be admitted 
d to any one school, the court concluded that there was no need to spread the desegregation out 
e over ten years with the effect of excluding these fifteen students. As for four students whose 
s requests for transfer were denied because of academic criteria, the court found that aca- 
>, demic deficiencies could not be used as a ground for excluding the Negro students, because 
h white students are not excluded from these schools on the basis of such deficiencies. Admission 
S, of the four Negroes was therefore ordered. The decision of the board to refuse transfer to 
S- students who lived within the attendance zone of all-Negro schools was not disturbed, nor was 
st the denial of the application of a student whose graduation was imminent. A general injunc- 
2 tion was not granted, since the school board admitted an obligation to desegregate. 
BRYAN, District Judge. 
n- 
9, FINDINGS OF FACT tion—its purported aim—for ten more years. As a 
1€ AND CONCLUSIONS OF LAW consequence, they complain, no negro child 
n now in the third or a more advanced grade 
ve Thirty-one negro pupils applied for admission _ would ever be freed of the segregation exclusion. 
~ Al in the present session to certain of the public For such a child the result is to enforce the old 
ot schools in Fairfax County, Virginia, formerly practice for many years to come. This, they also 
. oF attended only by white students. The School conclude, proves the plan unacceptable in law 
- 7 Board approved five of the applications, one has _ ag failing the test of “all deliberate speed.” 
id not been acted upoa, and twenty-five WEE ee In justification of the plan, the school author- 
ma fused. In this suit these twenty-five applicants tie testify to a necessity for gradualness in the 
rd | ask the Court to enjoin this refusal by the conversion to open schools from a school system 
to | Board, as based on race ad color, and, so, of- distinguishing pupils by race or color. They ob- 
- a fensive to the Federal constitution. serve that Fairfax is still predominantly a rural 
p- That race was the sole reason for declining county, the people are not accustomed to un- 
| the applications of fifteen (Nos. 1, 2, 15, 16,17, segregated schools, and a sudden change in this 
he 18, 19, 21, 22, 23, 24, 25, 26, 27 and 28) of them _ usage would result in an undue and undesirable 
st | is candidly declared by the Board in its official _ abrasion of the feelings of the people. This, they 
‘a- statement of its action. However, the differentia- _ fear, might result in such popular revulsion to an 
tion for race was only temporary and was justi- _ alteration in the policy of segregation as to be 
| fied, it explained, as the effect of the first stage a substantial obstacle to its entire removal. These 
of a plan for the eventual removal of segregation _ possibilities can be avoided, or at least mini- 
in all the schools. None of the fifteen came with- _ mized, they believe, only by a moderately pro- 
in the scope of this first step. Additional grounds, gressive transition. They suggest it commence 
such as scholarship and residence disqualifica- _ with the school beginners—to introduce them 
tion, barred the other ten applicants. early to an unsegregated classroom so in later 
I. The plan directs the lifting of segregation years they may the more readily accept the 
as a factor of exclusion in the first and second __ presence in their schools of students of another 
grades for the session 1960-61, and thereafter in race or color. Here the Superintendent and 
the next higher grades, at the rate of one grade | Board members emphasize that children of this 
for each subsequent school year, “until all age’ enter the schools without prejudgment of 
No. elementary and secondary grades are removed” _ the question and would quickly adapt to the new 
from the rule of segregation. All of the 15-group | arrangement. Such a resolution of the problem, 
a. are beyond the second grade. in the witnesses’ judgment, could not be as 
ne, Their challenge of this plan is directed at the smoothly attained in the older-age grades. 
on time required for its effectuation. Assailing it as The good faith of both sides in their differ- 
jan laggard, they point out that the plan would not —_ ences cannot be doubted. Each cites judicial 
accomplish the complete annulment of segrega- _ precedent. A somewhat similar plan was approved 
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for Nashville, Tennessee by the United States 
Court of Appeals, Sixth Circuit, in Kelley v. 
Board of Education, 270 F.2d 209 (June 17, 1959) 
cert. den. 361 U.S. 924. There the white students 
were 17,000 in number, and the negroes 10,000, 
or about 37% of the total school population. On 
the other hand, petitioners rely on the United 
States Court of Appeals for the Third Circuit, 
in its opinions of July 19 and August 29, 1960, 
in Evans et al. v. Ennis et al., involving the 
public schools of Delaware. The number of 
negro school children in that State were 6,813. 


But these decisions in truth are not diamet- 
rically opposed. They have a common doctrine 
—that resolution of these controversies cannot be 
reached by the application of any universal 
principle, but rather the answer depends upon 
local conditions, such as the number of the 
students, the structure of the school system, the 
character of the community and like personal 
and objective features. While the Delaware 
decision is perhaps nearer, the facts in the two 
cited cases are so far from comparable with those 
present here that, save to declare a general guide 
of determination, the opinions are not instantly 


helpful. 


In Fairfax County in June, 1960, there were 
53,823 pupils (including 272 not precisely 
graded) in the twelve grades of the public 
schools—51,803 white and 2,020 negro. With 
some increase in the total, this ratio between the 
races in the school population seemingly will 
continue for the current term. The entire school 
population, say 54,000, is spread among 94 
school buildings. Among these are six schools 
exclusively for negro children—five elementary, 
covering grades 1 to 6, and one secondary school 
caring for grades 7 through 12. 


In the first grade last session there were 307 
negroes and 5,384 whites, and in the second 
grade 228 negroes and 5,596 whites. This 
numerical relationship extended through the 
third, fourth and fifth grades. From the sixth 
to the twelfth, inclusive, the ratio is far lower, 
running about | to 30 until the final year when 
it diminishes 1 to 40. These figures disclose that 
the entire negro school attendance in Fairfax 
is not comparatively large, indeed, less than 4% 
of the aggregate. 


The proportion of white and negro pupils in 
the specific grades and schools now sought by 





RACE RELATIONS LAW REPORTER 





[Vou. 5 


the petitioners, even if all of them were admitted 
as requested, would be as follows: 


Grade White 


5,384 
5,596 
5,463 
5,146 
5,013 
4,969 
4,986 
4,112 
3,300 
3,001 
ll 2,620 
12 1,979 


The four negroes entering Ist grade would be 
divided equally between two schools, Belvedere 
and Flint Hill; the three entering the 2nd grade 
would be divided among three schools, Cedar 
Lane, Flint Hill and Belvedere; the five en- 
tering the 3rd grade would be divided among 
Flint Hill, Cedar Lane and Belvedere; the six 
entering the 4th grade would be divided: 2 in 
Cedar Lane, 1 in Hollin Hall, 1 in Devonshire, 
and 2 in Belvedere; the two entering the 5th 
grade would be in Hollin Hall and Devonshire; 
the two entering the 6th grade would be in 
Belvedere and Devonshire; the three entering the 
7th grade would be in Flint Hall, Parklawn and 
Lanier; the two entering the 8th grade would be 
in Bryant; the one entering the 9th grade would 
be in Groveton High School; the one entering the 
10th grade would be in James Madison High 
School; the one entering the 11th grade would 
be in James Madison; and the one entering the 
12th grade would be in James Madison. 


Negro 


SOomrsPatip wre 
— et et et DO CO DO DO OD OL GO 


So that if all of the present applicants were 
received into the white schools, only 10 of the 
88 “white” schools would be affected. None of 
these would have more than 8 negro students 
among the entire student body, the dispersal 
being as follows: Belvedere 8; Flint Hill 5; Cedar 
Lane 4; Devonshire 4; Hollin Hall 2; Parklawn 
1; Lanier 1; Bryant 2; Groveton 1; and James 
Madison 3. In the high schools there would be 
but 4 negro students, and these in three differ- 
ent schools, with no more than 1 in a single class. 


In these circumstances the allowance of the 
instant applications would not, and could not, 
give ground for public friction. The present 
conditions do not indicate a need now to project 
the bar of the applicants into the next ten years. 
Nor does the evidence immediately reveal any 
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such foreseeable disruption of the teaching staff 
or strain on the physical facilities as warrant the 
delay. That they are not in the first or second 
grade is the only objection interposed to these 
fifteen students. In every other way, concededly, 
they are qualified, and hence they must be al- 
lowed to matriculate now in the schools they 
seek. 


II. As to the children turned down on addi- 
tional grounds, we notice first Nos. 6 and 7. In 
the amended complaint they named Flint Hill 
as their desired school, specifying the 10th and 
llth grades. This request was disallowed be- 
cause Flint Hill does not offer those grades. The 
evidence shows that originally their applica- 
tions had been for James Madison High School. 
Further amendment of the complaint will be 
permitted so as to show Nos. 6 and 7 request 
James Madison. As the Board has not had the 
opportunity to pass upon their transfer to James 
Madison, the defendants in their answer to the 
amended complaint will be directed to state their 
position as to pupils 6 and 7. At the same time 
the defendants should report their action upon 
the prayer to enter Bryant of the intervenor, 
No. 31, who came into the suit on September 8, 
1960, too late for consideration by the Board. 


No. 3 also asked to go to Bryant school, 7th 
grade. She has been assigned to Luther Jackson 
School which is an all-negro school having 
grades 7 to 12, inclusive, and serving as the only 
high school in the county for negroes. This pupil 
lives within a city block of the school she seeks, 
while the assigned school is, by road, more than 
13 miles away. The ground of her rejection is 
“Because of academic record it is believed that 
applicant’s educational needs can best be served 
in Luther Jackson School”. For the last session 
she had a B average, her attendance was good 
and her conduct satisfactory. 


Pupils Nos. 10, 11 and 13 seek the 3rd and 4th 
grades in Cedar Lane. Their assignment is to 
Louise Archer School. Cedar Lane is within 
1500 feet of their homes, while even in an air- 
line Archer is more than 2 miles away. No. 10 
failed and was retained one year in each of 
grades 2 and 3, but last year her scholastic 
record was better. No. 11 has a somewhat 
similar record, but has missed considerable time 
each year. No. 13 has a comparable record 
scholastically, also with substantial absences 
charged to her. Both 10 and 11 have been re- 
jected on academic deficiencies similar to those 
ascribed supra to No. 3. No. 13 was excluded on 
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this ground and also on her behavior record, as 
well as for want of emotional stability and social 
adaptability. 

All of these criteria may be valid in apt in- 
stances. The court is not now ruling upon their 
validity. The point is that they must be applied 
to both races equally before they can be used to 
exclude either a white or negro student. Under 
the practice followed in respect to white chil- 
dren, the residences of 3, 10, 11 and 13 entitle 
them to admission to the schools they now re- 
quest, but their assignments have omitted con- 
sideration of this factor. Except for their 
erroneous school zone assignment, it seems that 
they would not have been confronted with the 
examination, for it does not appear that white 
pupils with these same inadequacies have been 
declined admittance to Bryant or Cedar Lane. 
Consequently, as was likewise held in the 
Arlington case decided in this court on Septem- 
ber 16, 1960, these tests cannot be held to bar 
Mp 3 from Bryant and 10, 11 and 13 from Cedar 

ane. 


Students 8, 9 and 14 reside in the attendance 
area of Louise Archer School. They desire to 
enter Flint Hill School. They have been un- 
successful because Flint Hill is overcrowded, 
while Louise Archer has no congestion. More- 
over, No. 14 lives closer to Louise Archer, and 
8 and 9 are not much farther by road from 
Louise Archer than from Flint Hill. Incidently, 
Nos. 9 and 14 are within the grades in which 
the rule of segregation no longer prevails under 
the Board’s plan. There is nothing intimating 
unfair treatment of these applicants and the 
action of the Board has adequate support in the 
proof. 


No. 5 is in the last year of high school at 
Luther Jackson. His residence is nearer James 
Madison High School and he desires to be ad- 
mitted there. Because of the imminence of his 
graduation, the school authorities urgently ad- 
vise against the transfer. In this they refer to 
the weakness of his academic record and note 
he was sent to the school psychologist in 1959 
for study of his apathy and loss of interest. A 
marginal student, they fear a change from a 
school familiar with his capacity, his potentiali- 
ties, his strength and his weakness might cause 
him to fail of graduation. This counsel has been 
given him in the best of faith. It is an entirely 
unselfish judgment. The court cannot say that 
the determination of the School Board is not 
without acceptable, as well as meritorious, sup- 
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port in the evidence. There is here no showing Pierce Smith to Devonshire; 
that white students in the same situation would Mary Ellen Smith to Devonshire; 
not be retained in the school of prior attendance. Sharon Smith to Devonshire; 
No consideration whatsoever of race appears in Brenda Summers to Belvedere; 
this decision. In so nicely balanced a question, Carlton T. Summers to Belvedere; 
the court should not permit the judgment of the Autra Wheeler to Belvedere; 
pupil to be substituted for that of the school Karen Wheeler to Belvedere; 
authorities. Linda Monette Barber to Bryant; 
Ethel Marie Brooks to Cedar Lane; 
The ultimate conclusion of the court is to ad- Phoebe Ann Brooks to Cedar Lane: and 
mit to the schools respectively requested 19 of Milas Eheuice Brooks to Cedar Land 


the applicants, that is: gs 
The remaining 7 applications are not granted. 


Rayfield Barber, Jr., to Groveton High; A general injunction is not called for in this 
Doris Jeannette Barber to Bryant; case, because the School Board and the Super- 
Doris E. Hunter to Cedar Lane; intendent readily recognize their obligation to 
Bernice Lee to Parklawn; avoid discrimination for race or color and have 
Solomon Lee to Belvedere; demonstrated a purpose to adhere to this duty. 
Reginald Lyles to Hollin Hall; Let petitioners’ attorneys present an order in 
Ronald Lyles to Hollin Hall; accordance herewith, first submitting it to the 
Carolyn M. Smith to Lanier; opposing attorneys for consideration as to form. 





EDUCATION 
Public Schools—Virginia (Floyd County) 


James D. WALKER, an infant, et al. v. FLOYD COUNTY SCHOOL BOARD, ete. 


United States District Court, Western District, Virginia, Roanoke Division, September 14, 1960, Civil 
No. 1012, ___F Supp.___.. 


SUMMARY: In September, 1959, Negro children of Floyd County, Virginia, challenged the 
action of the county school board in sending them into another county for their schooling, 
while maintaining schools in the county for white students, A United States district court di- 
rected their admission to white high schools in Floyd County in January, 1960. At the next 
term, eight other Negroes asked for and received similar relief. 5 Race Rel. L. Rep. 714 (1960). 
Subsequently, the Negroes who were ordered admitted returned to the court and complained 
that they were being segregated in a separate building at the school and were not al- 
lowed to take physical education courses. The court found that the Negroes were in fact 
all placed in the same “home” room, to which no white students were assigned, but that all 
of the class work was done on a completely integrated basis. The board’s explanation that 
the keeping of certain state records was facilitated by assignment of the Negro pupils to the 
same room was accepted. As for the physical education courses, the court held that because 
the admission of the Negroes had caused problems of such a nature that the school was seek- 
ing state permission to drop the entire physical education program, no relief should be 
granted at this time. 


PAUL, District Judge. 
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MEMORANDUM BY THE COURT 


This matter has come on to be heard this 
14th day of September, 1960, upon the motion 
by plaintiffs for further relief. This written 
motion for further relief alleges that the plain- 
tiffs have been discriminated against on ac- 
count of their race and color in the following 
respects: (1) That upon the opening of the 
Floyd High School for the Fall semester of 
1960 all of the plaintiffs were segregated in one 
building, which was assigned to them as their 
home room, and that no white students were 
so assigned to said building and (2) that none 
of the plaintiffs are permitted to take a course 
in physical education, although two years of 
physical education are required for graduation 
from said high school. 


The court has heard at length the testimony 
of the Superintendent of Schools of Floyd 
County, from which the following facts appear: 


It appears that it is the modern practice in 
the operation of the high schools, or at least 
some of them, to assign groups of students. to 
what is called the “home room”, to which they 
report each morning for taking records of their 
attendance, and possibly other records, and that 
from their home room they go to the various 
classes for the studies in which they are en- 
rolled. It is testified that the time spent by the 
children in the home room each day is very 
limited and probably not over ten minutes. 


It is admitted in the testimony that the 
Negro children at Floyd High School report to 
a home room to which they alone are assigned, 
but it is also testified that the occasion for this 
is that by keeping the Negro students together 
for this limited period each day the keeping of 
certain records required by the State Board of 
Education is made much more convenient and 
expeditious, these records requiring separate 
statistical reports as-to male and female students 
and students of the different races. In the actual 
class-room work, which occupies all but a few 
minutes of each day, the Negro and white 
students are taught in the same classes and 
there is no attempt at segregation in any way. 


It appears further that the home room as- 
signed to the Negro students is as comfortable 
and convenient as those assigned to any other 
group and that the practice of assigning the 
Negro students to this room has existed since 
the first entry of any Negro students into the 
school in January, 1960. It appears that up until 
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this time there has been no complaint as to this 
practice by the Negro students and, while the 
present motion for further relief is expressed 
to be on behalf of all of the plaintiffs in this 
action, the complaint is supported only by the 
affidavit of one Negro student, namely, Paul 
Taylor, he being one of those admitted to the 
school under an order of this court entered on 
September 8, 1960. 


While it is not made entirely clear to the 
court why the keeping of the records required 
by the State Board of Education is made more 
convenient and practicable by the assignment of 
Negro pupils to a home room as a group, never- 
theless it does not sufficiently appear that this 
is done with any intention of discriminating 
against them because of their race and the fact 
that the practice has existed throughout a por- 
tion of the last school term without complaint 
and is now supported only by the indefinite and 
somewhat inaccurate affidavit of one recently 
admitted pupil indicates that there is no feeling 
generally on the part of the Negro pupils that 
they are being discriminated against. 


As to the complaint that the Negro pupils are 
not permitted to take a course in physical edu- 
cation, it is admitted by the Superintendent of 
Schools that if this course is to be offered to 
white children it also must be offered to Negro 
pupils. It is testified that because of the admis- 
sion to the high school in Floyd County of 
the Negro pupils the problems of carrying on a 
course in physical education are difficult be- 
cause of the lack of adequate facilities, which 
are necessary in the mingling of the races in 
giving such a course. It is further testified that, 
as a result of this problem, Floyd County has 
filed its petition before the State Board of 
Education to be exempt from the requirement 
to maintain a course in physical education and 
that this request has not as yet been acted on. 
In view of this situation and the intention of the 
School Board of Floyd County to abandon the 
course in physical education, or certain features 
thereof, it is not thought proper for this court 
at this time to take any action in this regard 
until such time as it may be determined whether 
this course in physical education will be con- 
tinued or not. 


For these reasons the motion for further relief 
will be denied. However, it is the desire of the 
court to make it plain that whenever there is 
evidence of any discrimination on the part of 
the school authorities of Floyd County against 
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these or any other Negro pupils because of _ tion of the schools in all of their details and 
their race the court is always open to hear does not wish to entertain complaints which have 
such complaints and to give them every con- no substantial merit, but are only imaginary and 
sideration. At the same time, the court does not —_ grow out of the supersensitiveness of the Negro 
desire to undertake the regulation of the opera- _ pupils or their parents. 





EDUCATION 
Public Schools—Virginia 


Leola Pear] BECKETT, etc., et al. v. The SCHOOL BOARD OF NORFOLK, VIRGINIA, et al. 


United States District Court, Eastern District, Virginia, Norfolk Division, October 22, 1959, 185 
F.Supp. 459. 


Andrew A. FARLEY, etc., et al. vy. Patricia Anzella TURNER, et al. 
United States Court of Appeals, Fourth Circuit, June 28, 1960, 281 F.2d 131. 


Julia Elizabeth HILL, ete., et al. v. The SCHOOL BOARD OF NORFOLK, VIRGINIA, et al. 
United States Court of Appeals, Fourth Circuit, September 9, 1960, 282 F.2d 473. 


SUMMARY: In a suit by Norfolk, Virginia, Negroes for admission to white schools, a fed- 
eral district court in January, 1957, held the Virginia Placement Act [1 Race Rel. L. Rep. 
1109 (1956)] unconstitutional and ordered defendant city school officials to cease, effective 
September, 1957, refusing to admit plaintiffs to such schools because of race. 2 Race Rel. 
L. Rep. 46, 337 (1957). In June, 1958, the district court judge ordered the city school 
board to act on the Negroes’ transfer applications with “reasonable promptness.” The board 
made a series of tests of 15] prospective transferees, but denied all applications. In August, 
1958, the judge outlined for the board acceptable assignment criteria, following which the 
board announced that 17 Negroes would be assigned to white schools. 3 Race Rel. L. Rep. 
942-964. (1958). The board, however, moved that those assignments be deferred until 
September, 1959, because it had not acquainted its students and patrons with the imminence 
of compliance with the court’s order nor prepared them for the consequences thereof. The 
court denied the motion on the basis of the Supreme Court’s decision in Aaron v. Cooper 
[3 Race Rel. L. Rep. 619 (1958) ], but it approved the board’s denial of the remaining 134 
applications. 3 Race Rel. L. Rep. 1155. The Court of Appeals for the Fourth Circuit 
affirmed the district court decision insofar as it directed admission of the 17 students, dis- 
missed a cross-appeal by the 134 students whose applications had been denied, and re- 
manded the case for further appropriate action. 3 Race Rel. L. Rep. 961. When, pursuant 
to Virginia’s “‘massive resistance” laws, the six schools to which the 17 Negro children had 
been assigned were closed, plaintiffs filed a supplemental complaint alleging the unconsti- 
tutionality of those laws and requesting an injunction to prohibit their enforcement. 
Because thereafter in other proceedings the “massive resistance” laws were declared unconsti- 
tutional [Harrison v. Day, 200 Va. 439, 106 S.E.2d 636, 4 Race Rel. L. Rep. 65 (1959), 
and James v. Almond, 170 F.Supp. 331, 4 Race Rel. L. Rep. 46 (1959)], the three-judge 
court designated to hear the case was held no longer necessary and was ordered dissolved. 
Eight applications of the 134 remanded to the district court were ordered to remain pending 
because those eight children would normally be assigned to a new school building scheduled 
to be opened in September, 1959; but the court directed the board, in the event the new 
school failed to open on schedule, to assign them to the school designated in their rejected 
applications in the absence of good cause calling for other action. Plaintiffs contended that 
the board’s standards, criteria, and procedures for pupil assignment are unconstitutional 
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on their face for requiring tests and interviews in all “unusual circumstances,” inasmuch 
as the application of a Negro child for admission into any school wherein the races will be 
mixed creates an “unusual circumstance.” The board stated that its only reason for limiting 
tests and interviews to “unusual circumstances” is to avoid expense and trouble in testing 
children seeking routine transfers or initial enrollment where there are no complications as 
to scholastic ability, geographical areas, and so forth; but it admitted that applications giv- 
ing rise to mixing of races would be deemed “unusual” for an indefinite length of time. 
The court held that the standards, criteria, and procedures, having been promulgated to 
meet a “condition” and not to restrict unduly an individual’s rights, are not unconstitutional 
on their face; but it pointed out that such standards, criteria and procedures must be ap- 
plied without regard to race, or they would be declared unconstitutional in their applica- 
tion. Since in this case the denial of the 134 applications was found not to have been 
arbitrary or capricious, the board’s determination was approved. Subsequently, in a pro- 
ceeding concerning the applications of four Negro children, after hearing testimony of 
individual members of the pupil placement board that all pupil enrollments are initially 
governed solely by the race of the child involved, the court stated that such action is an 
unconstitutional application of principles governing pupil enrollment, and it ordered the 
state placement board to reconsider prior action with regard to the four. The board then 
reported that it had assigned the four applicants to designated schools. 5 Race Rel. L. Rep. 
404 (1959). After the board’s report, the court found the Pupil Placement Board to be . 
pursuing a policy of routinely granting all applications of white children for placement in 
schools attended solely or predominantly by white children, and of assigning Negro students 
routinely to all-Negro schools, whether or not recommended by local school authorities. The 
court found that so long as such a policy existed, the schools of Norfolk were not required 
to be operated through the state board, even though the Pupil Placement Act itself might 
be constitutional. An order was issued to the Norfolk board directing admission of certain 
Negro children without reference to the state board. Both the state board and the rejected 
Negro applicants appealed these decisions. The Court of Appeals for the Fourth Circuit, in 
considering the unsuccessful applicants’ appeal, held that the district court’s ruling was 
taken in view of the interim nature of the school board’s action and was justifiable under 
the School Segregation Cases. On appeal of the state board, the court held that although it 
had consistently required Negro pupils seeking transfer to pursue established administra- 
tive procedures, this requirement was predicated on the availability of a reasonably expediti- 
ous and adequate remedy. The district court’s decision that such was not present in the 
Virginia situation was affirmed. 


District Court Action, October 22, 1959 


FINDINGS OF FACT mission to certain public schools in the City 

AND CONCLUSIONS OF LAW of Norfolk, Virginia, for the 1959-60 school 
session, the Court, supplementing the findings of 

Having considered the pleadings herein, with —_fact and the conclusions of law set forth in its 
particular reference to the answer filed by memorandum dated September 8, 1959, now 


Andrew A. Farley, Beverley H. Randolph, Jr., — makes the following additional 
and Hugh V. White, members of and consti- 


tuting the Pupil Placement Board of the Com- FINDINGS OF FACT 
monwealth of Virginia, and having heard and _ 

considered the testimony given at the hearing 1. The Pupil Placement Board, existing pur- 
held on October 22, 1959, with respect to the —suant to the provisions of §§ 22-232.1 through 
applications of Patricia Anzella Turner, Regi- § 22-232.17 of the Code of Virginia, 1950, as 
nald A. Young, Daphne Perminter and Anita amended, pursues the policy of routinely grant- 
Mayer, all of whom are Negro children, for ad- _ ing all applications of white children for place- 
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ment in schools attended solely or predominantly 
by white children, and all applications of Negro 
children for placement in schools attended solely 
or predominantly by Negro children, when the 
granting of such applications is recommended 
by local school authorities, and of routinely 
denying all applications of such children when 
local school authorities either recommend that 
such applications be denied or do not recom- 
mend that such applications be granted. The 
action of the Pupil Placement Board has ac- 
corded this policy in all but three of four in- 
stances in the past, since the effective date of 
the Pupil Placement Act on December 29, 1956. 


2. The Pupil Placement Board pursues the 
policy of routinely denying all a >lications of 
Negro children for placement in schools at- 
tended solely or predominantly by white chil- 
dren, whether or not recommended by local 
_ school authorities, and of placing all Negro 
children in schools attended solely by Negro 
children, unless and until a written protest is 
filed and a hearing is held in accordance with 
the provisions of § 22-232.8 of the Code of 
Virginia of 1950, as amended, and no reason 
other than the applicant’s race is assigned or 
can be found for initially denying the applica- 
tion, and the applicant carries the burden of 
demonstrating to the satisfaction of the Pupil 
Placement Board that the placement sought 
would serve the best interest of the applicant. 
The action of the Pupil Placement Board has 
accorded this policy in all instances in the past. 


3. The announced policy of the Pupil Place- 
ment Board is to routinely deny all applications 
of white children for placement in schools at- 
tended solely or predominantly by Negro chil- 
dren, whether or not recommended by local 
school authorities, and of placing all white chil- 
dren in schools attended solely or predominant- 
ly by white children, unless and until a written 
protest is filed and a hearing is held in accord- 
ance with the provisions of § 22-232.8 of the 
Code of Virginia of 1950, as amended, and no 
reason other than the applicant’s race is assigned 
or can be found for initially denying the appli- 
cation, and the applicant carries the burden of 
demonstrating to the satisfaction of the Pupil 
Placement Board that the placement sought 
would serve the best interest of the applicant. 


4. The Pupil Placement Board has pursued 
these policies in placing more than 450,000 
children in the public schools in Virginia with 
the result that no Negro child has ever been 
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placed by the Pupil Placement Board in a 
school attended solely or predominantly by 
white children, nor has any white child ever 
been placed by the Pupil Placement Board 
in any school attended solely or predominantly 
by Negro children. 


5. The policies of the Pupil Placement Board 
respecting Negro children applying for place- 
ment in schools solely or predominantly at- 
tended by white children, and white children 
applying for placement in schools attended 
solely or predominantly by Negro children, 
necessarily impose upon such applicants re- 
quirements and burdens not imposed upon other 
children seeking transfers or initial enrollment 
within the school system, and subject such ap- 
plicants to the application of standards and 
criteria and to scrutiny by the Pupil Placement 
Board not applied or given to other children 
under like conditions. 


6. The members of the Pupil Placement 
Board subscribe to the belief that the over- 
whelming majority of white and Negro parents 
and children desire racial segregation in the 
public schools and that racially segregated pub- 
lic schools serve the best interests and general 
welfare of all children. One member of the 
Pupil Placement Board testified that he could 
not conceive of any circumstances which would 
cause him to vote in favor of granting the ap- 
plication of a Negro child for placement in a 
school attended solely or predominantly by 
white children. The remaining members of said 
Pupil Placement Board have so qualified their 
statements that only a “perfect child” under 
“perfect conditions” could be approved for as- 
signment or enrollment in a school attended 
solely or predominantly by children of the op- 
posite race. 


7. No reason is shown for the Pupil Place- 
ment Board’s denial of the applications of Pa- 
tricia Anzella Turner, Reginald A. Young, 
Daphne Perminter and Anita Mayer other than 
the fact that they are Negroes, and the afore- 
said policies of the Pupil Placement Board and 
its individual members. 

From the foregoing facts the Court states its 
further 


CONCLUSIONS OF LAW 


1. The policy of the Pupil Placement Board 
respecting Negro children seeking placement in 
schools attended solely or predominantly by 
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white children, and its action in assigning 
Patricia Anzella Turner, Reginald A. Young, 
Daphne Perminter and Anita Mayer to schools 
attended solely by Negro children, deny them 
their rights without due process of law and the 
equal protection of the laws secured by Section 
1 of the Fourteenth Amendment of the Con- 
stitution of the United States. 


2. The provisions of § 22-232.8 of the Code 
of Virginia of 1950, as amended, viewed in the 
light of the current policies and past practices 
of the Pupil Placement Board, the attitude of 
its members as to Negro children protesting 
segregated placements, the failure of the Pupil 
Placement Board to notify two applicants here 
involved of denial of their applications, and the 
further failure to take action upon or otherwise 
notify the remaining two applicants of the denial 
of their applications until three days prior to the 
opening of the school term, and the amount of 
time essential to satisfaction of the requirements 
and to exhaustion of the procedures respecting 
the hearing prescribed, did not afford these 
children an administrative remedy adequate to 
secure their constitutional rights to admission 
for the 1959-60 school session to the schools to 
which they applied, and do not legally justify 
the denial of their applications by the Pupil 
Placement Board. 


3. So long as the Pupil Placement Board pur- 
sues its present policies and practices respecting 
Negro children applying for placement in 
schools solely or predominantly attended by 
white children, or white children applying for 
placement in schools attended solely or pre- 
dominantly by Negro children, neither the 
School Board nor the Division Superintendent 
of Schools of the City of Norfolk, Virginia, is 
legally required to engage in any procedure 
involving the Pupil Placement Board, or legally 
justified in carrying out any action the Pupil 
Placement Board may take in denying such ap- 
plication. This conclusion of law shall remain 
in effect, unless otherwise modified or reversed 
by appellate proceedings, until such time as 
the Pupil Placement Board in good faith assures 
the Court that its present policies and practices 
as aforesaid have been permanently revised to 
comply with constitutional requirements in the 
administration of the Pupil Placement Act. 


COMMENT 


The foregoing findings of fact and conclusions 
of law emphatically demonstrate the uncon- 
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stitutional application of a law which is con- 
stitutional on its face. The Pupil Placement Act, 
as amended, aided by the repeal of Virginia’s 
“massive resistance” laws and the decisions in 
Harrison v. Day, 200 Va. 439, 106 S.E. (2d) 636, 
and James v. Almond, 170 F.Supp. 331, lend 
support to the view that the Act is constitutional 
on its face. Nevertheless, an act so construed 
may soon become unconstitutional in its appli- 
cation, thereby destroying the effect of the 
statute. 


The policies and practices of the Pupil Place- 
ment Board in initially considering the applica- 
tion of a child seeking transfer or initial 
enrollment in a public school are not only mani- 
festly unconstitutional under the Constitution of 
the United States, but are also in plain deroga- 
tion of the Virginia statute prescribing the fac- 
tors to be considered by the Board in making 
such placements and enrollments. § 22-232.5, 
Code of Virginia, 1950, as amended. The Board 
candidly admits that the race of the child is 
the controlling factor wherever a child of one 
race seeks admission to a school solely or pre- 
dominantly attended by children of the opposite 
race. Without exception, the Board states that 
white children are and will be initially assigned 
to schools solely or predominantly attended by 
white children, and Negro children are and will 
be initially assigned to schools solely or pre- 
dominantly attended by Negro children, and 
this is true even though the local school Board 
may see fit to otherwise recommend. All other 
factors are disregarded by the Pupil Placement 
Board. 


But, says the Pupil Placement Board, if a 
child desires to protest our initial action within 
fifteen (15) days, we will accord the child and 
his parents the benefit of a hearing in accord- 
ance with § 22-232.8 of the Code of Virginia, 
1950, as amended. The time element required 
by statute as a prerequisite for such hearing 
apparently does not disturb the Board—it is a 
matter of little consequence that the school term 
will be well under way before any final de- 
cision is reached. Finally, it may be said that 
the present members of the Board are unanimous 
in their view that only the “perfect child” under 
“perfect conditions” could possibly be admitted 


. by the Board to a school where the children 


then in attendance are solely or predominantly 
of a different race. Indeed, as one member ex- 
pressed it, the “perfect child” has not yet been 


born. 
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Thus, the melody of massive resistance lingers 
on. To require and expect local school boards 
to adhere to their constitutional duties under 
the oath of their office would be futile when 
the exclusive power of placement and enroll- 
ments vests in this Pupil Placement Board. The 
School Board of the City of Norfolk, having 
endeavored since August, 1958, to meet the 
grave problem of racial mixing in public schools 
in the face of adversity, and having had remark- 
able success in such efforts, should no longer 
be hampered by a statute constitutional on its 
face, but unconstitutionally applied, wherein the 
Board admittedly has no intention of perform- 
ing its duties in a constitutional manner. 
Dated at Norfolk, Virginia, 
this 9th day of December, 1959, 
and, by agreement of counsel, 
filed nunc pro tunc as of 
October 22, 1959. 


ORDER 


By the terms of the order dated September 8, 
1959, the School Board of the City of Norfolk 
was directed, in part, as follows: 


“With respect to the children whose last 
names are Scott, Neville and Foxworth, the 
School Board of the City of Norfolk shall 
make such study and thereafter render such 
report and recommendation to the Pupil 
Placement Board as may be suggested by 
the memorandum filed herein, unless other- 
wise ordered by the Court.” 


It now appearing to the Court that the Pupil 
Placement Board has an announced policy and 
practice to initially deny all applications for 
placement of Negro children into public schools 
attended solely or predominantly by children 
of the white race, and to initially deny all ap- 
plications for placement of white children into 
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public schools attended solely or predominantly 
by children of the Negro race, and that such 
policy and practice have been declared and 
found to be unconstitutional in the application 
of the provisions of the Pupil Placement Act, 
and 


It further appearing that at a hearing held 
on the Ist day of December, 1959, at Newport 
News, Virginia, in the pending case of Adkin- 
son v. The School Board of the City of Newport 
News, Virginia, Civil Action No. 642, counsel 
for the Pupil Placement Board stated in open 
court that the announced policy and practice 
as herein stated would remain the same pending 
an appeal from this Court’s ruling in the pres- 
ent case, it is 


ORDERED that the prior order of this Court 
dated September 8, 1959, be modified as to 
such portion thereof as is quoted herein and, in 
lieu of same, it is ORDERED that The School 
Board of the City of Norfolk shall make an 
appropriate study as suggested in the Court's 
memorandum of September 8, 1959, and, at such 
time as may be deemed proper, shall place and 
enroll such of the three children, namely, Gloria 
Scott, Bobby J. Neville and Mary Rose Fox- 
worth, if any, as may be qualified to attend the 
schools to which they have been admitted on 
a temporary basis pursuant to the order of Sep- 
tember 8, 1959, in which event no further report 
need be made by the said School Board; and 
if said children, or any of them, be deemed not 
qualified to continue in attendance at the 
schools to which they have been admitted on 
a temporary basis pursuant to the order of 
September 8, 1959, the School Board shall, at 
such time as may be deemed proper, file a re- 
port with the Court setting forth its study, find- 
ings and recommendations. 

Norfolk, Virginia 
December 9, 1959 


Court of Appeals, July 28, 1960 


[Andrew A. FARLEY, etc. v. Patricia Anzella TURNER] 


PER CURIAM. 


The applicability of the long-established prin- 
ciple that one need not exhaust futile admin- 
istrative remedies is the issue on this appeal. 

Under the Virginia Pupil Placement Act, Code 
1950, § 22-232.1 et seq. four Negro children who 
were plaintiffs below and are the present ap- 


pellees, were recommended by the School Board 
of the City of Norfolk for transfer to predomi- 
nantly white schools. The School Board trans- 
mitted these recommendations to the State 
Pupil Placement Board, which declined to make 
the enrollments, despite the fact that the four 
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children had successfully qualified therefor un- 
der the local placement standards and criteria. 

A member of the State Pupil Placement Board 
testified in the District Court that “the reasons 
that the School Board found sufficient and the 
reasons that the Court found sufficient were 
hearsay as to us and we did not feel that we 
were bound by it, sir.” He acknowledged that 
this disposition of the matter was in accordance 
with “our general policy.” It was further ex- 
plained that the policy of the Pupil Placement 
Board is to routinely deny all applications for 
enrollment of a child in a school predominantly 
attended by children of the other race, and to 
force a protest and hearing in every case. The 
court found as a fact that in placing more than 
450,000 children in the public schools of Vir- 
ginia, no Negro child has ever been placed by 
this Board in any white school. 

In these circumstances, the District court 
concluded that the Pupil Placement Board’s 
policy and practices were unconstitutional and 
that the law as applied was unconstitutional. 


COURTS 





1067 


It ordered the admission of the four plaintiffs 
in accordance with the School Board’s recom- 
mendations without requiring them to proceed 
before the State Pupil Placement Board. 

This court has consistently required Negro 
pupils desirous of being reassigned to schools 
without regard to race to pursue established 
administrative procedures before seeking the 
intervention of a federal court. This insistence 
is predicated upon the availability of a reason- 
ably expeditious and adequate administrative 
remedy. Where, however, the administrative 
procedures fail to meet this standard, courts may 
not deny their constitutional rights to persons 
otherwise entitled to relief. On this point, we are 
in full accord with the Fifth Circuit’s views in 
Mannings v. Board of Public Instruction, 277 
F.2d 370. 

We agree with the District Court’s conclusions 
as set forth in its opinion. Beckett v. School 
Board of City of Norfolk, Va., 185 F.Supp. 459, 
and its judgment is 

Affirmed. 


Court of Appeals, September 9, 1960 


[Julia Elizabeth HILL v. The SCHOOL BOARD OF NORFOLK, etc.] 


PER CURIAM: 


The Norfolk, Virginia school case is again be- 
fore us. In other aspects, it has been frequently 
before the District Court and three times in this 
court. 

In its opinion of May 8, 1959, the District 
Court, in accordance with the decision in 
Shuttlesworth v. Birmingham Board of Educa- 
tion, 358 U.S. 101, 79 S.Ct. 221, 3 L.Ed.2d 145, 
held certain pupil placement criteria and pro- 
cedures adopted by the Norfolk School Board 
to be facially constitutional. Thereafter, the 
School Board, applying its criteria and proced- 
ures, granted the. applications of some Negro 
pupils seeking admission into schools previously 
attended solely or predominantly by white pu- 
pils and denied the applications of other pupils 
seeking similar transfers. The School Board filed 
a report with the District Court to inform the 
District Judge of what it had done and of a 

1. The previous history is shown in the opinions in 

Beckett v. School Board of the City of Norfolk, 
Virginia, D.C.E.D.Va., 148 F.Supp. 480, aff. sub 
nom. School Board of the City of Norfolk, Virginia 
v. Beckett (School Board of the City of Newport 


News, Virginia v. Atkins), 4 Cir., 246 F.2d 325, 
cert. den. sub nom. School Board of City of New- 





conflict which had arisen between it and the 
State Pupil Placement Board.? 

Thereafter the Court allowed additional 
pleadings in which the rejected applicants 
sought review of the action of the School Board 
insofar as it affected them. 

The District Court found that two of the 
rejected applications had been denied on the 
basis of tests from which the School Board, 
“incorrectly, but not deliberately,” had exempted 
white applicants similarly situated. On that ac- 


port News, Virginia, v. Atkins, 355 U.S. 855, 78 
S.Ct. 83, 2 L.Ed. 2d 63; School Board of City of 
Norfolk v. Beckett, 4 Cir., 260 F.2d 18; Beckett v. 
The School Board of the City of Norfolk (unre- 
ported opinion of May 8, 1959); Beckett v. The 
School Board of the City of Norfolk age rted 
opinion of September 8, 1959). See, also, the re- 
lated cases of James v. Almond, D.C.E.D.Va., 170 
F.Supp. 331 (8-judge court); James v. Du 
' D.C.E.D.Va., 170 F.Supp. 342, aff. sub nom. Duck- 
worth v. James, 4 Cir., 267 F.2d 224; Beckett v. 
School Board of City of Norfolk, 2 Race Rel. L. 
Rep. 337 (otherwise unreported); Beckett v. School 
Board of City of Norfolk, 8 Race Rel. L. Rep. 
- (otherwise unreported); Harrison v. Day, 
200 Va. 489, 106 S. E. 2d 636; Adkinson v. The 
School Board of City of Newport News (unre- 
ported opinion of May 12, 1959). 
2. See Farley v. Turner, 4 Cir., 281 F.2d 181 (de- 
cided June 1960). 
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count, it ordered their admission into the schools 
of their choice. A third child, whose application 
had been rejected by the School Board, was 
also ordered admitted temporarily upon a find- 
ing that the child was not responsible for the 
facts which seemed to the School Board to just- 
ify her exclusion. With these three exceptions, the 
District Court approved the action of the Norfolk 
School Board. 


The unsuccessful applicants have brought 
this appeal to this court. 


In its opinion of May 8, 1959, the District 
Court had found that the Norfolk School Board 
had been cooperative and was proceeding in a 
sincere effort to comply with the law. In ap- 
proving the School Board's rejection of the ap- 
plications of these appellants, the District Court 
found that the School Board had undertaken to 
apply its criteria and procedures honestly and 
fairly, and he concluded that the result, as an 
interim step “in an orderly transition period,” 
was in compliance with the mandate of the 
Supreme Court in the original school cases.* 
He retained jurisdiction of the case, as he has 
from the outset, for the entry of such further 
orders and the receipt of such further reports 
and pleadings as may be appropriate. 


Under the order of the District Court, the 
testing program must be indiscriminately ap- 
plied to pupils of all races at the time of pro- 
motion from the primary schools, and from the 
junior high schools to the senior high schools. 
This means that the concept of moving within 
a so-called “normal stream” based upon race can 
no longer be availed of in these situations; and 
that since the intelligence and geographical 
criteria are not being applied to white pupils 
on promotion from elementary to junior high 
schools or from junior to senior high schools, 
Negroes so promoted are entitled to enter such 
schools upon equal terms without the applica- 
tion of them to such criteria and tests. In other 
words, Negroes upon promotion to a mixed 
school or a formerly all white school may not 
be subjected to tests if white pupils being pro- 
moted to those same schools are not subjected 
to the same tests. Such movement out of a 
segregated to a non-segregated school is not to 
be deemed an “unusual circumstance” warrant- 
ing treatment different from that accorded white 
pupils entering such schools. 


3. Brown v. Board of Education, 349 U.S. 294, 75 
S.Ct. 758, 99 L.Ed. 1088. 
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However, assignments to the first grade in 
the primary schools are still on a racial basis, 
and a pupil thus assigned to the first grade still 
is being required to remain in the school to 
which he is assigned, unless, on an individual 
application, he is reassigned on the basis of the 
criteria which are not then applied to other 
pupils who do not seek transfers. As we recently 
held in Jones v. School Board of City of Alex- 
andria, Virginia, 4 Cir., 278 F.2d 72, such an 
arrangement does not meet the requirements of 
the law. 


The District Judge, however, did not approve 
what has been done to the present time on the 
basis that it was complete and final compliance 
with the Supreme Court’s command. He recog- 
nized that the Supreme Court contemplated an 
orderly adjustment, and that compliance might 
be effected through a series of progressive steps 
taken as rapidly as the necessity for practical 
accommodation permits. His approval of what 
has been done was thus on the basis that the 
Board has taken interim measures and is pro- 
ceeding toward the ultimate goal of complete 
compliance, with the deliberate speed which has 
been ordered. 


So far as appears, the School Board did not 
announce in advance a plan for gradual, pro- 
gressive desegregation of grades beginning with 
high schools and proceeding progressively to 
the lower grades. It appears, however, from 
what the Board has done that it means to pro- 
ceed upon the basis of a plan of progressively 
opening the grades beginning with the higher 
grades and proceeding toward the lower grades. 
Under this procedure, in due course, the plan 
will reach the first grade and the existing dis- 
crimination in the enrollment of first grade pu- 
pils will be eliminated. It is our understanding 
that such discriminatory practices have already 
been eliminated for those being promoted from 
one school to another, and the plan, in time, 
will remove the remainder of the proscribed 
practices. The District Judge should from time 
to time be informed more specifically about the 
time table contemplated by the Board, and such 
a time table would aid the Judge in determining 
whether to give approval to the Board’s sub- 
sequent plans and conduct. The proposal of a 
more detailed plan should proceed from the 
Board to the District Judge in the first instance. 


We are mindful of the valiant and consistent 
efforts Judge Hoffman has made in the past in 
marshaling community support for the. law and 
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in encouraging obedience by those charged with 
official responsibility. We give weight also to 
the past conduct of the School Board and the 
history it has established, and to the District 
Court’s finding that it is the Board’s purpose 
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Supreme Court. In light of the District Court's 
approval of particular procedures as interim 
measures only, and subject to re-examination 
from time to time of further plans to effect 
compliance with the law, the order of the Dis- 


to proceed in good faith and with reasonable trict Court is 
speed in compliance with the direction of the Affirmed. 





EDUCATION 
Colleges and Universities—Georgia 
Hamilton E. HOLMES, a minor, by his father and next friend, et al. v. Walter N. DAN- 


NER, Registrar of the University of Georgia, et al. 
United States District Court, Middle District, Georgia, Athens Division, September 24, 1960, 








January 9-13, 1961, Civil Action No. 450, ____ F.Supp. ; 

DANNER vy. HOLMES, United States Court of Appeals, Fifth Circuit, January 9, 1961, F. 

ae 

DANNER, ete. v. HOLMES, United States Supreme Court, January 10, 1961, 29 L.W. 3212, 
S.Ct. 





SUMMARY: Two Negroes brought a class action in federal district court against the registrar 
and the assistant director of admissions of the University of Georgia, alleging that their ap- 
plications for admission to the University had not been processed nor favorably acted upon 
by the defendants solely because of plaintiffs’ race and color. They prayed that defendants be 
enjoined from refusing to consider their applications and those of other Negro state residents 
upon the same terms applicable to white applicants, from otherwise discriminating solely on 
the basis of race and color in the processing of applications of Negro state residents, and 
from continuing to pursue the policy of limiting admissions to certain schools in the state 
university system to white persons and to certain other schools therein to Negro persons. Af- 
ter a preliminary hearing, the court denied plaintiffs’ prayer for an interlocutory injunction. 
First, the court found plaintiffs had not exhausted their administrative remedy, since an ap- 
peal taken by them to the university’s board of regents had not been acted upon at the time 
of the hearing. The court, however, refused defendants’ motion to dismiss the complaint, 
holding that it was proper for the cause to remain pending before it “for a reasonable time” 
to permit plaintiffs to exhaust their administrative remedies. Secondly, the court stated that 
an issue of such ‘importance involving questions of fact and conflicting evidence could be 
more appropriately decided after a full and final trial than after only a preliminary hearing. 
It was also pointed out that before a final trial the board of regents would have acted and 
that, if the action were favorable to plaintiffs, some or all of the questions in the case might 
then be moot; and if the board’s action were unfavorable to plaintiffs, defendants would then 
be free to proceed immediately to interview plaintiffs, the last step remaining to be taken by 
admission officers on the applications. The court stated that if the board of regents should fail 
to act on plaintiffs’ pending appeals within 30 days of the present order, the court would deem 
the appeals denied and would thereupon consider defendants at liberty to proceed with the in- 
terview. [Further legal developments which occurred in this case through January 13, 1961 
are reproduced below in chronological order] 


BOOTLE, District Judge: 
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On September 2, 1960, Hamilton E. Holmes 
and Charlayne A. Hunter, minors, by their next 
friends, filed in the Athens division of this court, 
on behalf of “themselves and others similarly 
situated, their complaint against Walter N. Dan- 
ner, Registrar of the University of Georgia, seek- 
ing a preliminary and permanent injunction 
enjoining him from refusing to consider their ap- 
plications and those of other Negro residents of 
Georgia for admission to the University of 
Georgia upon the same terms and conditions 
applicable to white applicants; from failing and 
refusing to act expeditiously upon applications 
received from Negro residents of the State of 
Georgia; from refusing to approve the applica- 
tions of Negro residents of the State of Georgia 
for admission to the University of Georgia solely 
because of race and color of the Negro appli- 
cants; from subjecting Negro applicants to re- 
quirements, prerequisites, interviews and _ tests 
not required of white applicants for admission; 
from making the attendance of Negroes to the 
University of Georgia and other schools subject 
to terms and conditions not applicable to white 
persons; and from continuing to pursue the 
policy, practice, custom and usage of limiting 
admissions to certain schools in the University 
System of Georgia to white persons and limiting 
admissions to certain schools in the University 
System of Georgia to Negro persons. 


Plaintiffs prayed that the court grant a speedy 
hearing of their motion for a preliminary in- 
junction. Accordingly, a hearing on the motion 
for preliminary injunction was noticed for Sep- 
tember 9. Meanwhile and on September 7, 1960 
plaintiffs amended their complaint by naming 
as a co-defendant Paul Kea, Assistant Director 
of Admissions, University of Georgia. At the 
hearing on September 9, counsel for the defen- 
dants requested and obtained a postponement 
until September 14, 1960, on which date the 
hearing was conducted, lasting from 9:00 A.M. 
until 6:30 P.M. At this hearing, though other 
witnesses were present, only two were examined, 
the defendant Danner and Dr. Harmon Cald- 
well, Chancellor of the University System of 
Georgia. Much documentary evidence was in- 
troduced, including many files of white appli- 
cants for admission to the University of Georgia, 
the files of the two plaintiffs and one other Negro 
applicant, considerable correspondence between 
plaintiffs and defendant registrar, and the more 
recent correspondence between plaintiffs’ coun- 
sel and Dr. O. C. Aderhold, President of the 
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University of Georgia, Dr. Caldwell, and Robert 
O. Arnold, Chairman of the Board of Regents 
of the University System of Georgia. At the con- 
clusion of the hearing, the court invited counsel 
for each side to submit suggested findings of 
fact, conclusions of law and written arguments. 
Proposed findings, conclusions and briefs have 
been submited by both sides, and it is now in 
order for this court to make a ruling with respect 
to plaintiffs’ prayers for interlocutory relief. 


This memorandum is intended as a sufficient 
compliance with Fed. R. Civ. P. 52(a) with re- 
spect to findings of fact and conclusions of law. 


Each plaintiff submitted a written application 
for admission dated July 15, 1959 and received 
July 22, 1959. Their high school transcripts had 
been submitted on July 11, 1959. Defendant 
Danner wrote each plaintiff: “Due to the limited 
facilities of the University, we are not able to 
consider your application at this time. We are 
returning your money order in the amount of 


$25.00.” 


HUNTER APPLICATION 


On August 21, 1959, plaintiff Hunter wrote 
defendant Danner returning to him said money. 
order and saying: 


“Please consider my application for the 
Winter Quarter, which begins January, 1960. 
“Although I plan to enter the University of 
Georgia as a Freshman in January, 1960, 
instead of just being idle from September 
to January, I may be able to enter some 
other college in September. I would have 
no transfer credits, in that the schools I 
have written have the semester system and 
I would simply have no credits in January.” 


On August 25, 1959 defendant Danner wrote 
plaintiff Hunter as follows: 


“I am returning herewith your money or- 
der in the amount of $25.00. 

“At the present we are not considering any 
applications for future quarters. Further- 
more, application fees are applicable only 
for fall quarters.” 


On December 7, 1959, plaintiff Hunter wrote 
defendant Danner in part as follows: 


“Since receiving your last letter of August 
25th, 1959, I have enrolled in a university 
with a view in mind of transferring to the 
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University of Georgia at the earliest pos- 
sible time. It is for that reason that I am 
writing you now. 

“Please be kind enough to inform me as to 
the exact requirements which must be met 
for me to enroll for the Winter Quarter at 
the University of Georgia. I am interested 
in knowing the time for filing my applica- 
tion, if, in fact, I must file a new application, 
the admission fee, dates of registration, 
housing requirements, if any, scholastic re- 
quirements, transfer requirements, and any 
and all other requirements which I must 
meet in order to effect enrollment at the 
Winter Quarter. 

“If, perchance, no Freshmen or applying 
new students regardless of scholastic rat- 
ings and classifications, are to be accepted 
at the Winter Quarter, I would greatly ap- 
preciate information as to when the Uni- 
versity will begin to receive applications for 
persons in my status at subsequent quarters. 
“Because I would like to complete my plans 
as early as practicable, an early reply will 
be appreciated.” 


On December 10, 1959 defendant Danner 
wrote plaintiff Hunter as follows: 


“This will acknowledge receipt of your ap- 
plication relative to admission for the Win- 
ter Quarter 1960. 

“Due to limited facilities we are not able 
to consider your application at this time. 
We are denying admission to a number of 
qualified students who desire to transfer. 
“Before any one can be considered for ad- 
mission, we must have a copy of the stu- 
dent’s transcript and a personal interview 
with the applicant.” 


On December 15, 1959 plaintiff Hunter wired 
defendant Danner as follows: 


“Please arrange personal interview referred 
to in your letter of December 10, 1959, any- 
time and any place you select, between De- 
cember 18, 1959 and January 4, 1960—dates 
on which I will be in Atlanta. Please notify 
me at my Atlanta address. Yours truly.” 


On December 15, 1959 defendant Danner 
wrote plaintiff Hunter as follows: 


“As I advised you in my letter of December 
10th, we are not able to consider your ap- 
plication at this time. 
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“Our office is open from 8:30 A.M. to 4:00 
P.M. on weekdays and from 8:30 A.M. to 
11:00 A.M. on Saturdays.” 


On December 31, 1959 plaintiff Hunter and 
Alfred Holmes, father of plaintiff Holmes, visited 
defendant Danner in his office, and conversed 
with him ten or fifteen minutes. Defendant Dan- 
ner testified: “I did not interview—complete our 
formal interview sheet on her because at that 
time I told her she would need an interview, 
and when we could consider her application I 
would advise her when to come for an interview, 
and to my knowledge she has—she admitted to 
me then that she knew she had to return for an 
interview.” 


On February 11, 1960 plaintiff Hunter wrote 
defendant Danner as follows: 


“Following up our conference in your office 
on December 30, 1959, I have asked the 
registrar here at Wayne State University to 
send you my transcript. You stated that my 
college transcript was the only requirement 
other than the interview that I had not com- 
plied with. 

“Please consider my application for the 
Spring Quarter. I am making definite plans 
to register at the University of Georgia on 
March 21, 1960. 

“Please send me any information that a 
student entering the University for the first 
time should have.” 


On February 15, 1960 defendant Danner 
wrote plaintiff Hunter as follows: 


“This will acknowledge the receipt of your 
letter of February 11, 1960 in regard to ad- 
mission for the Spring Quarter. 
“Due to limited facilities we are not able 
to consider your application at this time. I 
advised you when you were in my office last 
December that we were denying admission, 
because of limited facilities, to a number of 
qualified students who desired to transfer. 
This condition still exists and we are con- 
‘tinuing to deny admission to qualified stu- 
dents.” 


On June 2, 1960 plaintiff Hunter’s mother 
wrote defendant Danner as follows: 


“As you know, my daughter, Charlayne A. 
Hunter, has had a continuing application to 
enter the University of Georgia since the 
fall quarter of last year. I am therefore re- 
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questing that you consider this letter as a 
continuation and renewal of her application 
for entry to the University of Georgia for 
the fall term of 1960. 

“Charlayne is in Detroit, Michigan at the 
present time completing her freshman col- 
lege year at Wayne State University. The 
registrar of Wayne State will send you a 
copy of Charlayne’s record as soon as it is 
properly recorded to include the present 
semester’s work. 

“Please give this careful consideration in 
that it is very expensive to send Charlayne 
out of the State to get courses of study being 
offered at the University of Georgia. 


o °o o 


“P/S I have enclosed herewith the required 
$25.00 application fee. ABH” 


On June 21, 1960 defendant Danner wrote 
plaintiff Hunter’s mother as follows: 


“In your letter of June 2, you asked that we 
consider the application for your daughter, 
Charlayne, for Fall Quarter. You also indi- 
cated that Wayne State University was send- 
ing a transcript of her record. Although we 
have not as yet received this transcript, I 
thought it best to advise you that we will 
not be able to consider her application for 
the Fall Quarter due to limited housing fa- 
cilities. We stopped accepting women stu- 
dents for the Fall Quarter over a month 
ago. 

“I am returning, herewith, you (sic) money 
order in the amount of $25.00.” 


On June 24, 1960 plaintiff Hunter’s transcript 
from Wayne State University was received by 
defendant Danner. 


HOLMES APPLICATION 


On August 18, 1959 plaintiff Holmes wrote 
defendant Danner as follows: 


“I am returning herewith my money order 
in the amount of $25.00. Please consider my 
application for the Winter Quarter, which 
is scheduled to begin January 4, 1960. 

“I hope to enter the University of Georgia 
as a freshman in January 1960. However, 
instead of being out of school from Sep- 
tember to January, I may be able to enter 
one of three colleges that have my record, 
this fall. This three month experience could 
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serve to introduce me to valuable college 
study habits for my college career at the 
University of Georgia.” 


On August 22, 1959 plaintiff Holmes wrote de- 
fendant Danner as follows: 


“I have enclosed my money order in the 
amount of $25.00 which I inadvertently 
omitted in my letter of August 18th request- 
ing consideration for the Winter Quarter.” 


Defendant Danner replied to the above letters, 
in substance, that no applications were being 
considered for future quarters at that time. [Let- 
ter not introduced, but see Holmes’ letter of 
November 17, 1959. ] 


On November 17, 1959 plaintiff Holmes wrote 
defendant Danner as follows: 


“I have enrolled in Morehouse College so 
as not to delay the beginning of my college 
training. However, I am still desirous of 
enrolling in the University of Georgia at the 
earliest possible time. I am therefore taking 
this opportunity to request the following 
information: 


“(1) When are you receiving applications 
for the Winter Quarter? 


“(2) What steps must I take in order to be 
eligible for enrollment at the Winter quar- 
ter, now that I am registered in another 
college? 


“(3) In applying for the Winter quarter, is 
it sufficient for me to request you to con- 
sider my application that you already have 
with any necessary amendments, as you may 
require or will you require me to file a new 
application. If a new application is neces- 
sary please send me such blank application 
immediately along with a list of all entrance 
requirements.” 


On November 24, 1959 defendant Danner 
wrote plaintiff Holmes as follows: 


“Due to limited facilities we are not able 
to consider your application at this time. 
We are denying admission to a number of 
qualified students who desire to transfer. 

“Before any one can be considered for ad- 
mission, we must have a copy of the stu- 
dent’s transcript and a personal interview 
with the applicant.” 
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On December 10, 1959 plaintiff Holmes wrote 
defendant Danner as follows: 


“I note that in a recent public communica- 
tion interview over a local station, you in- 
dicated that some 300 students would be 
dropped, making room for additional stu- 
dents for the Winter Quarter. What appli- 
cants are eligible for this newly released 
space at the University? 

“You state that before anyone can be con- 
sidered for admission, you must have a 
copy of the student’s transcript and a per- 
sonal interview with the applicant. As I 
stated in a prior letter, I am willing to start 
as a beginning freshman and not claim 
credits if my chances for admittance would 
be greater as a freshman than a transfer stu- 
dent. What is your advice to me on applying 
as a transfer rather than as a new freshman? 
“Please inform me as to how I may arrange 
to have the required personal interview 
mentioned in your letter. 

“I would also like for you to inform me 
whether or not my application, including my 
high school record and CEEB scores, met 
the requirements of the University of Geor- 
gia. 

“You also failed to indicate in replying to 
my letter whether or not I must complete a 
new application form to be considered for 
the Winter Quarter or a subsequent quar- 
ter. Please send me this information.” 


And then on December 14, 1959 plaintiff 
Holmes wired defendant Danner as follows: 


In reference to your letter of November 24, 
1959, request is hereby made for a personal 
interview at a time and place of your 
choosing. Kindly notify.” 


On December 15, 1959 defendant Danner wrote 
plaintiff Holmes as follows: 


“As I advised you in my letter of November 
24th, we are not able to consider your ap- 
plication at this time. 

“We are admitting a few transfer stu- 
dents from our Junior Colleges who are 
completing their academic program there, 
providing they meet all other admission re- 
quirements. These, along with a large num- 
ber of former students who we could not 
accommodate for the Fall Quarter, will be 
admitted for the Winter Quarter. 
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“Our: office is open from 8:30 A.M. to 4:00 
P.M. on weekdays and from 8:30 A.M. to 
11:00 A.M. on Saturadys.” 


On February 1, 1960 plaintiff Holmes wrote 
defendant Danner as follows: 


“During the Christmas holidays, I was out 
of the state attending a church conference. 
However, as my father indicated when he 
talked to you in your office on December 30, 
1959, I would like to be considered for the 
Spring quarter and hereby apply for ad- 
mittance. 


“Today, I requested the registrar of More- 
house College to send to you an official copy 
of my academic record to be attached to my 
application as required. 


“Please send me as soon as possible, a list 
of the courses that will be offered during 
the Spring quarter, and the approximate 
amount of money a legal resident student 
needs to cover fees, room and board for the 
Spring and Summer quarter.” 


Defendant Danner replied on February 5, 1960 
as follows: 


“Due to limited facilities we are not able 
to consider your application at this time. I 
advised your father when he was in my 
office last December that we were denying 
admission, because of limited facilities, to a 
number of qualified students who desired to 
transfer. This condition still exists and we 
are continuing to deny admission to qual- 
ified students.” 


On February 6, 1960 plaintiff Holmes’ trans- 
script for first semester 1959-60 from Morehouse 
College, Atlanta, Georgia was received by de- 
fendant Danner. 


On June 2, 1960 plaintiff Holmes wrote de- 
dendant Danner as follows: 


“I have just completed the 1959-1960 school 

year at Morehouse College. I have re- 
’ quested the registrar of Morehouse College 

to send to you an official copy of my 
academic record to be attached to my ap- 
plication. 

“I hereby request that my continuing ap- 
plication for admittance to the University of 
Georgia be considered for the 1960 Fall 
Quarter. 
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“Please send me as soon as possible, a list of 
the courses that will be offered during the 
Fall Quarter, and the approximate amount 
of money a legal resident student needs to 
cover fees, room and board for the Fall 
Quarter. 

“I have also enclosed herewith the $25.00 
application fee.” 


On June 15, 1960 plaintiff Holmes’ transcript for 
second semester 1959-60 from Morehouse Col- 
lege, Atlanta, Georgia, was received by de- 
fendant Danner. On June 28, 1960, defendant 
Danner wrote plaintiff Holmes as follows: 


“Your application has been received by this 
office. This application will be processed 


when the requirements checked below are_ 


met. 


a o — 


“(X) Completion of residence certificate. 
(Duplicate blank enclosed). 


2 ° — 


“(X) Personal interview with an official 
representative of the University.” 


APPEAL 


On or about June 3, 1960 plaintiffs or their 
parents employed counsel, and he, on June 3, 
1960, wrote to President Aderhold appealing the 
denials by defendant Danner. On June 8, 1960 
President Aderhold wrote plaintiffs’ attorney that 
he had called defendant Danner and had been 
informed by him that the transcripts from More- 
house College and Wayne State University had 
not as yet been received in his office and that 
defendant Danner would advise plaintiffs con- 
cerning their applications for admission when the 
transcripts were received. 


On July 13, 1960 plaintiffs’ counsel wrote 
President Aderhold a letter which was not in- 
troduced in evidence, and on July 21, 1960 
President Aderhold replied as follows: 


“Mr. Danner informs me that after receiving 
Mr. Holmes’ transcript, Mr. Holmes was ad- 
vised by letter of June 28 of certain admis- 
sion procedures which are required before 
an applicant may be considered for ad- 
mission. Until these admission procedures 
are completed, Mr. Danner advises that he 
is in no position to pass upon this applica- 
tion, and hence there is nothing for me to 
consider on appeal. 
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“With respect to Charlayne A. Hunter, | 
am unable to determine the status of her 
application because of confusion arising 
from an apparent conflict between your 
letter to me of June 3, and a letter which I 
am advised was received by Mr. Danner 
from the mother of the applicant under date 
of June 2. 


“Until this situation is clarified, I am unable 
to determine what course you and your 
client are pursuing.” 


On July 26, 1960 plaintiffs’ counsel addressed 
to Chancellor Caldwell a three-page single- 
spaced letter asking that it be considered “as an 
appeal to you in your official capacity as the 
Chancellor of the University System of Georgia 
from the denial by Mr. Walter N. Danner, 
Registrar thereof, of the applications for admis- 
sion of Mr. Hamilton E. Holmes and Miss 
Charlayne A. Hunter, the said denials having 
been sustained by non-action on the part of Dr. 
O. C. Aderhold.” On July 28, 1960 Chancellor 
Caldwell replied as follows: 


“I am today asking President O. C. Aderhold 
of the University of Georgia to furnish me 
with copies of all office records on these two 
applications together with a statement re- 
garding the present status of the applica- 
tions. As soon as I receive this information 
from the University, I shall study it care- 
fully and write to you further.” 


On August 10, 1960 Chancellor Caldwell wrote 
plaintiffs’ counsel as follows: 


“On yesterday I was able to review care- 
fully the records of the University of Georgia 
relating to the application for admission 
of Mr. Hamilton E. Holmes and Miss 
Charlayne A. Hunter. 


“I find nothing in the records which justify 
my now directing the admission of these 
applicants. 


“I may say that, in view of the decision of 
the Federal Court, neither of these ap- 
plicants is required to submit a certificate 
signed by alumni of the University. This re- 
quirement applies only to white applicants. 


“The other admission requirements must, of 
course, be met. The records indicate that 
these requirements have not been fully met 
by these applicants and that, as a con- 
sequence, the University authorities have 
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not been able to complete consideration of 
their applications.” 


On August 11, 1960 plaintiffs’ counsel wired 
Chancellor Caldwell as follows: 


“Reference your letter August 10th; Request 
indication of particular requirements alleged 
as having not been made by Hamilton E. 
Holmes and Charlayne A. Hunter.” 


On August 15, 1960 Chancellor Caldwell’s 
secretary wrote plaintiffs’ counsel that Dr. Cald- 
well was out of the city and probably would 
return to his office on August 18, at which time 
the above telegram would be brought to his 
:ttention. On August 17, 1960 Chancellor Cald- 
vell answered as follows: 


“I am sorry that an answer to your telegram 
was delayed because of my absence from 
the office. 


“This morning I also find on my desk a copy 
of a letter that you wrote on August 15 to 
Chairman Arnold and other members of the 
Board of Regents. Since you have now ap- 
pealed the matter to the Board of Regents, 
I feel that any comments by me on my 
ruling in the Holmes and Hunter cases 
would be out of order.” 


On August 15, 1960 plaintiffs’ counsel wrote 
a letter to Robert O. Arnold, Chairman of the 
Board of Regents of the University System of 
Georgia, requesting that a special meeting of 
the Board of Regents be called to consider the 
appeal of plaintiffs. On August 30, 1960 Chair- 
man Arnold wrote plaintiffs’ counsel as follows: 


“The Board of Regents at its meeting on 
July 13, 1960 authorized the next meeting 
of the Board to be held on Saturday 
morning, September 17, 1960. This action 
was taken because inquiries at that time 
developed that it would be impossible to 
have a quorum present during the month of 
August, 1960. 


“Since my return to Covington and since 
the reception of your letter I have made 
further inquiries about a meeting and I 
find that it still will be impossible to as- 
semble a quorum for a special meeting. The 
next meeting of the Board of Regents will be 
held on Saturday, September 17, 1960, and 
at that time your letter will be presented to 
the Board.” 


At the time of the hearing of plaintiffs’ applica- 
tion for preliminary injunction the Board of 
Regents had not met and had not considered or 
acted upon plaintiffs’ appeal to it. 


The plaintiffs contend that their applications 
have not been processed and have not been 
favorably acted upon solely because of their race 
and color. On the other hand, the defendants 
contend that there has been no discrimination 
and that the plaintiffs’ applications have been 
handled in all respects the same as the applica- 
tions of white students similarly situated. 


There are two reasons why plaintiffs’ prayer 
for an interlocutory injunction should be denied. 
In the first place, plaintiffs have not exhausted 
their administrative remedy. Their appeal to the 
Board of Regents had not been acted upon at 
the time this suit was filed nor at the time of 
the hearing. In this connection the Court of Ap- 
peals for the Fifth Circuit, through Judge Sibley, 
has said: 


“We think however that the remedy by in- 
junction, which is a discretionary remedy 
even when the court has jurisdiction to 
grant it, ought not to be had to control the 
State officer in the conduct of his office even 
though his conduct may appear to be wrong, 
until the remedy to correct him provided by 
the State has been exhausted. This rule is 
of special importance between the federal 
courts and State functionaries.” Peay v. Cox, 
190 F. 2d. 123, 125 (5th Cir. 1951). 


As was pointed out in Peay v. Cox, supra, it is 
proper for this cause to remain pending in this 
court “for a reasonable time to permit the ex- 
haustion of state administrative remedies and 
that thereafter such proceedings be had as may 
then appear to be lawful and proper.” Ac- 
cordingly, ground 6 of defendants’ motion to 
dismiss” [b]ecause it affirmatively appears from 
the complaint that the plaintiffs have failed to 
exhaust their administrative remedies” is without 
merit. 


In the second place, an issue of this importance 
can be more appropriately decided after a full 
and final trial than after only a preliminary 
hearing. Of course, there are cases where tem- 
porary or interlocutory injunctions are proper, 
but cases of major importance involving ques- 
tions of fact and conflicting evidence invite a 
thorough preparation and an unhurried presenta- 
tion and weighing of evidence more characteris- 
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tic of the final trial than of the temporary 
hearing. At the temporary hearing, for instance, 
responsive pleadings usually have not been filed 
because not yet due, and the contentions of the 
parties have not been fully formalized, whereas, 
at the final trial, the issues are more clearly de- 
fined and each side afforded full opportunity to 
present any and all available evidence and argu- 
ments in support of its contentions. 


“Whether or not a preliminary injunction 
should be granted rests in the sound discre- 
tion of the trial court, particularly where the 
evidence is conflicting. The award of a 
preliminary injunction has never been re- 
garded as strictly a matter of right. The 
discretion is to be exercised in view of the 
attendant facts and conditions, according to 
the well-known and established principles 
of equity, and with great care, especially 
where the interests of many not before the 
court will be affected.” 14 CYCLOPEDIA 
OF FEDERAL PROCEDURE sec. 73.66 
[at 794-5] (3d. ed. 1952). 


There are other obvious advantages in re- 
fusing an interlocutory injunction. Presumably, 
before a final trial the Board of Regents will 
have acted upon the appeals. If such action 
should be favorable for plaintiffs, some or all 
of the questions in this case might become moot. 
If such action should be unfavorable, presumably 
the defendants will proceed immediately to in- 
terview plaintiffs, if plaintiffs still desire to be 
interviewed. “All that remains to be done with 
respect to the application of the plaintiff Holmes 
is to interview him. The registrar will then be 
in position to consider and pass upon his ap- 
plication for admission as a transfer student. All 
that remains to be done with respect to the 
application of the plaintiff Hunter is to interview 
her. The registrar will then be in position to 
consider and pass upon her application for ad- 
mission as a transfer. student.” (Defendants’ 
Proposed Finding of Fact No. 28.) It well may 
be, therefore, that before the final trial of this 
case definite and final action will have been 
taken by any and all University of Georgia 
officials required to take action, including the 
defendants, the President of the University, the 
Chancellor of the University System of Georgia, 
and the Board of Regents of the University 
System of Georgia. Insofar as this court and the 
pendency of this action are concerned, all of 
said officials are hereby freed to take any and 
all appropriate action with respect to plaintiffs 
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and their applications. The evidence shows that 
the Board of Regents meets monthly except 
during August and that their last meeting was 
September 17, and that with respect to appeals 
to the Board of Regents “the Board or a com- 
mittee of the Board shall investigate the matter 
thoroughly and make its decision thereon which 
shall be final and binding for all purposes.” 
Presumably, the Board of Regents, unless it has 
already done so, will be able to act upon 
plaintiffs’ pending appeals within thirty (30) 
days from the date hereof and, in the event it 
should fail to do so, this court will deem said 
appeals denied, and in such event will consider 
the defendants at liberty immediately at the ex- 
piration of said thirty-day period to proceed with 
interviews of plaintiffs. 


Accordingly, for the reasons herein stated, 
plaintiffs’ prayer for a preliminary or interlocu- 
tory injunction is hereby refused. 


MOTION TO DISMISS 


Defendants’ motion to dismiss filed September 
22, 1960, having been supported by their written 
brief and argument filed the same day, and said 
motion and brief having been carefully studied, 
said motion is ready for a ruling. Paragraph 6 
of the motion has been previously discussed. Two 
other paragraphs merit discussion. Paragraph 3 
asserts that the complaint fails to join in- 
dispensable parties defendant. This contention 
must fall under the holding of such cases as 
Williams v. Fanning, 332 U.S. 490, 92 L.Ed. 95 
(1947) and Lucy v. Adams, 134 F.Supp. 235 
(N.D. Ala. 1955). A decree granting the relief 
sought would not require any superior officer to 
take action either by exercising directly a power 
lodged in him or by having a subordinate ex- 
ercise it for him. 


Paragraph 5 is limited in its scope and says 
that, as to the defendant Kea, the complaint fails 
to allege facts sufficient to state a claim upon 
which relief can be granted as to him. A ruling 
as to paragraph 5 is reserved, and counsel for 
plaintiffs are allowed ten (10) days within which 
to submit a brief as to said paragraph. All other 
grounds of the motion are hereby overruled, and 
the motion to dismiss the complaint as to Walter 
N. Danner is hereby denied. 


SO ORDERED, this 24th day of September, 
1960. 
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District Court Opinion of January 6, 1961 


Twenty-six days after the district court’s decision on the preliminary hearing, the board of 
regents adopted a report of its committee on education which concluded that, since plain- 
tiffs had failed to complete required procedures, the university was in no position to con- 


‘ sider their applications and the appeals taken from the director of admissions were 


premature; and therefore that the appeals should be denied without prejudice to plaintiffs’ 
rights to renew and pursue their applications, The registrar and other university officials 
then conducted personal interviews with plaintiffs, following which one plaintiff was denied 
admission for not qualifying as a “suitable applicant” and the other was not considered for 
admission “due to limited facilities.” At a pre-trial conference plaintiffs dismissed the assistant 
director of admissions as a defendant. After a final trial on plaintiffs’ complaint the court 
filed a memorandum opinion on January 6, 1961. It ruled that plaintiffs’ failure to exhaust 
the administrative remedy provided in a board of regents regulation was not ground for dis- 
missal because the remedy is inadequate in that it does not at any of three mandatory steps of 
the appeal require action on the appeal by the administrative official appealed to within a 
prescribed or reasonable period of time, and in that the administrative officials to whom ap- 
peals must be taken are not “free” to admit Negro plaintiffs in view of 1956 Appropriations 
Act [1 Race Rel. L. Rep. 421] requiring a cut-off of funds in the event of a Negro’s entrance 
into a formerly all-white institution. Based upon a detailed review of evidence of diserimi- 
nation, the court found that had plaintiffs been white applicants they would have been ad- 
mitted to the university not later than the beginning of the fall quarter, 1960; that plaintiffs, 
although otherwise qualified, had been denied admission solely because of race; and that 
there is a tacit policy excluding Negroes, including plaintiffs, from the university because of 
race or color, which defendant pursued in denying plaintiffs’ applications. The court accord- 
ingly ordered defendant and his agents, employees, successors and persons in active concert 
with him permanently enjoined from refusing to consider and to approve the applications 
of plaintiffs and other Negro state residents on the same terms applicable to white appli- 
cants; refusing to act expeditiously upon applications from Negro state residents; refusing 
to approve the applications of qualified Negro state residents solely because of race and 
color; subjecting Negro applicants to requirements, interviews, delays, and tests not required 
of white applicants; making attendance of Negroes subject to conditions not applicable to 
white persons; refusing to advise Negro applicants promptly and fully concerning their ap- 
plications, admission requirements, and status, as is done in the case of white applicants; 
and continuing to pursue the policy, practice, custom, and usage of limiting admissions to 
white persons, Although the court recognized that the primary right and duty of fixing ad- 
mission requirements and passing upon the qualifications of applicants rests upon university 
officials, nevertheless because it found plaintiffs to be fully qualified, it enjoined defendant 
from refusing to permit plaintiffs to enroll and enter the university for the winter quarter, 
1961, or at the appropriate time for a subsequent quarter as either plaintiff might elect, 
provided that proper application is made. 


BOOTLE, District. Judge. 


Following a hearing on plaintiffs’ motion for tember 14, 1960. That memorandum and its 





a preliminary injunction in the above-styled 
action, this court filed its memorandum opin- 
ion, including findings of fact and conclusions 
of law, on September 25, 1960 denying said 
motion for preliminary injunction. That memo- 
randum fully sets forth plaintiffs’ contentions 
and makes specific findings of fact regarding 
plaintiffs’ applications and the action taken 
with respect to those applications on appeal 
through administrative channels prior to Sep- 


findings of fact and conclusions of law are 
incorporated herein and made a part hereof by 
this reference thereto. 

Since the filing of the court’s memorandum on 
September 25, 1960, a full and final trial lasting 


four and one-half days has been held, the rec- 


ord of that trial has been transcribed and made 
available to the court, and counsel for both 
sides have submitted exhaustive briefs, and the 
court has carefully considered the record of 
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the trial and the evidence adduced thereat, 
together with the briefs and affidavits submitted 
by each side. This memorandum opinion is in- 
tended to comply with the requirements of Fed. 
R. Civ. P. 52 relative to the court’s findings of 
fact and conclusions of law. 


At a pre-trial conference, held on November 
18, 1960, prior to the full and final trial of this 
action, plaintiffs filed an amended complaint 
correcting “certain typographical errors appar- 
ent on the face” of the original complaint, alleg- 
ing additional facts allegedly evidencing dis- 
crimination, and dismissing Paul Kea, assistant 
director of admissions, University of Georgia, 
as a party defendant, but making no “substan- 
tive change in the original cause of action.” 

In his answer to the amended complaint de- 
fendant denies the material allegations of plain- 
tiffs’ complaint and denies generally “the exist- 
ence of any policy, practice or custom of limit- 
ing admission to the University of Georgia to 
white persons” and that “plaintiffs were ex- 
cluded because of their race or color.” Defend- 
ant also contends that plaintiffs have failed to 
exhaust their administrative remedies and that 
their action should therefore be dismissed. 

While the complaint in this law suit seeks, as 
its objective, results never heretofore existent 
in this state, nonetheless, the problem, pro- 
cedure and routine here, as in all law suits, must 
be and are the ascertainment of the law, the 
determination of the facts, and the application 
of the one to the other. The basic law applic- 
able here is now generally known and, in fact, 
is not in dispute in this case. Simply stated, 
it is that any citizen of the State of Georgia 
applying for admission as a student to any 
public, tax-supported college or university of 
the State, if otherwise qualified, cannot be de- 
nied admission solely because of his race or 
color. Lucy v. Adams, 134 F. Supp. 235 (N.D. 
Ala. 1955), affd. 228 F. 2d. 619; Sweatt v. 
Painter, 339 U. S. 629, 94 L.Ed. 1114 (1950): 
Brown v. Board of Education, 347 U. S. 483 
(1954); Hunt v. Amold, Race Relations Law 
Reporter, Vol. 4, No. 1, p. 79 (N.D. Ga. 1959). 
Able counsel for defendant make no contention 
that plaintiffs should not be admitted to the 
University of Georgia if they are qualified and 
comply with admission procedures, and if fa- 
cilities are available. Therefore, the court is 
presented with the precise issue of whether de- 
fendant has denied plaintiffs admission to Uni- 
versity of Georgia solely because of their race 
or color. 
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ACTION IN RE APPLICATIONS 
SINCE SEPTEMBER 14, 1960 
Following the order of this court filed Sep- 


tember 25, 1960 refusing plaintiffs’ prayer for 
preliminary injunction, the Board of Regents of 


the University System of Georgia met on Oc-. 


tober 21, 1960, and adopted the following re- 
port of its committee on education: 


“The Committee on Education has care- 
fully considered the appeals of Charlayne 
A. Hunter and Hamilton E. Holmes, ap- 
plicants for admission to the University of 
Georgia. 

“From its examination of the records re- 
lating to these applicants, the Committee 
is of the opinion that they failed to com- 
plete the required procedures, and that 
consequently the University authorities have 
been in no position to consider their appli- 
cations. The appeals from the Director of 
Admissions were taken before that official 
had made, or had opportunity to make, 
any decision, and were apparently prema- 
ture. 

“Accordingly, treating the appeals of 
Charlayne A. Hunter and Hamilton E. 
Holmes as properly before the Board of Re- 
gents, the Committee on Education recom- 
mends that they be denied, but without 
projudice [sic] to the rights of the appli- 
cants to renew and pursue their applica- 
tions.” 


This information was conyeyed to plaintiffs by 
the Board by letter dated October 21, 1960. 

Thereafter, defendant, together with Assist- 
ant Registrar Paul Kea and Admissions Coun- 
selor Morris Phelps, conducted a personal in- 
terview of plaintiff Hunter on November 5, 1960 
and of plaintiff Holmes on November 18, 1960. 
On November 29, 1960, defendant wrote plain- 
tiff Hunter as follows: 


“You indicated in your interview on No- 
vember 5, 1960, that you desired to trans- 
fer to the University of Georgia as soon as 
possible. You also stated that you were now 
attending Wayne State University in De- 
troit, Michigan.” 

“I would like to confirm my statement to 
you that for the Winter and Spring Quar- 
ters of 1961 we are accepting students only 
within the same categories as we did last 
Winter and Spring. It might be that some 
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applicants who come within these catego- 
ries cannot be accepted due to limited fa- 
cilities, 

“We will begin after April 1, 1961, con- 
sidering transfers for the 1961 Fall Quarter. 
A transcript through the first semester or 
the first two quarters of 1960-61 is a pre- 
requisite for consideration. 

“We will consider you, along with other 
applicants, for the 1961 Fall Quarter if it 
is your desire to transfer.” 


Also on November 29, 1960, defendant ad- 
dressed the following letter to plaintiff Holmes: 


“When you were in our office for your 
personal interview on November 18, I ad- 
vised you that we could not consider your 
application for the Winter or Spring Quar- 
ters of 1961 as we are accepting students 
only within the same categories as we did 
last Winter and Spring. 


“From a review of your records and on 
the basis of your personal interview, we are 
of the opinion that you do not qualify as a 
suitable applicant to the University of Geor- 
gia and you are hereby denied admission. 

“We regret that we are unable to accom- 
odate [sic] you in your request.” 


At the time of the trial neither plaintiff had 
been accepted for admission, plaintiff Holmes 
having been “denied admission” and _ plaintiff 
Hunter not having been considered for admis- 
sion “due to limited facilities.” 


FAILURE TO EXHAUST 
ADMINISTRATIVE REMEDIES 


Defendant contends that the present action 
should be dismissed because plaintiffs have 
failed to exhaust their administrative remedies. 
More specifically, defendant contends that plain- 
tiffs have failed to comply with the provisions 
of a regulation governing appeals “from denial 
of admission to any unit of the University Sys- 
tem of Georgia” adopted by the Board of Re- 
gents on November 8, 1950.1 Plaintiffs admit 


1. “Whenever an applicant for admission to any in- 
stitution shall be denied admission or shall feel 
that his application has not been given due con- 
sideration or whenever a student shall be expelled 
or suspended for more than an academic year, su 
applicant or student shall have the right to appeal 
in accordance with the following procedure. 

“The person aggrieved shall appeal in writing to 
the head of the institution within thirty days after 
the action of which he complains. The head of the 
institution shall then appoint a committee composed 
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their failure to follow the administrative ap- 
pellate procedure set out in the regulation of 
the Board of Regents, but contend, inter alia, 
that the administrative remedy created by that 
regulation is inadequate. 


It would seem appropriate at this point to 
consider the Georgia law which forms the back- 
ground against which administrative officials 
must act in considering an appeal by a Negro 
applicant from denial of admission to a unit of 
the University System of Georgia. 


The General Appropriations Act of 1956, Ga. 
Laws 1956, Vol. I, p. 753 et seq., after making 
an appropriation for the benefit of the State 
Board of Regents and the University System in 
Section 8, contains the following provisions: 


* * + 


(Provisions of this act were printed at 1 Race 
Rel. L. Rep. 421.) 


* & * 


Defendant admits that the General Appropria- 
tions Act of 1956, supra, is still in effect. How- 
ever, he contends that it “does not provide for 
a cut-off of funds where a Negro enters a for- 
merly all-white institution of the University Sys- 
tem as a result of voluntary administrative action 
by university officials, but only in the event that 
a Negro enters such an institution by virtue of 
a court decree.” To construe said Appropriations 
Act in accordance with defendant’s contention 
would require the court to completely ignore the 
clear and plain meaning of the Act’s language. 
The maintenance of separate schools and col- 
leges for the white and colored races is a con- 
dition precedent to the appropriation of all funds. 
Even if, after an apportionment is made to any 


of three members of the faculty of the institution. 
This committee shall review all facts and circum- 
stances connected with the case and shall make its 
findings and apet thereon to the President. After 
consideration of the committee’s report the Presi- 
dent shall make a decision which shall be final so 
far as the institution is concerned. Should the 
aggrieved person be dissatisfied with said decision, 
he shall have the right to appeal in writing to the 
Chancellor of the University System of Georgi 

who shall review the entire proceedings and make 
his decision thereon. His decision shall be final and 
binding unless the applicant or offender shall desire 
his case to be reviewed by the Board of Regents. 
An appeal to the Board of Regents shall be sub- 
mitted in writing to the Executive Secretary of the 
Board within a period of thirty days after the 
Chancellor’s decision and shall recite all reasons for 
dissatisfaction with the previous decisions. The 
Board or a committee of the Board shall investigate 


the matter thoroughly and make its decision 
thereon which shall be final and binding for all 
purposes.” 
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school or college, such school or college ceases 
to operate in conformity with the principle of 
maintenance of separate schools and colleges 
for the white and colored races, “no further 
funds shall be used or expended from such ap- 
portionment and the unexpended portion thereof 
shall be retained in the treasury.” This limita- 
tion on the use of funds appropriated to a school 
or college appears also to extend to funds real- 
ized “from the Federal Government or from do- 
nations, gifts, earnings, fees, rents, sales or from 
any other source of income.” Section (d) does 
provide for the cut-off of funds in the event that 
a Negro enters a formerly all-white institution 
by virtue of a court decree. However, other pro- 
visions, as outlined above, unequivocally require 
the cut-off of funds in the event that a Negro 
enters a formerly all-white institution whether as 
a result of voluntary or involuntary action or for 
any reason whatsoever. 


Article VIII, Section I, Paragraph I of the 
Constitution of the State of Georgia, GA. CODE 
ANN. § 2-6401, referred to in the Appropriations 
Act, provides: 


“The provision of an adequate education 
for the citizens shall be a primary obligation 
of the State of Georgia, the expense of which 
shall be provided for by taxation. Separate 
schools shall be provided for the white and 
colored races.” 


Although the Supreme Court of Georgia held 
in State of Georgia v. Regents of University, 179 
Ga. 210, 223 (1934) that the predecessor of Ar- 
ticle VIII, Section I, Paragraph I did not apply 
to the University System, the constitutional pro- 
vision at that time was: 


“There shall be a thorough system of com- 
mon schools for the education of children, 
as nearly uniform as practicable, the expense 
of which shall be provided for by taxation, 
or otherwise. The schools shall be free to all 
children of the State, but separate schools 
shall be provided for the white and colored 
races.” 


The court said that “[t]his provision applies 
only to ‘common schools’, which schools are not 
a part of the university system.” It should be 
noted that the present provision does not men- 
tion “common schools”. Apparently the legisla- 
ture believed that Article VIII, Section I, Para- 
graph I now applies to the University System 
since, in the above-mentioned appropriation for 
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the University System, the language “operating 
in conformity to Article VIII, Section I, Para- 
graph I” is utilized in conjunction with “schools 
and colleges providing separate education for 
the white and colored races.” It would there- 
fore seem that the question of whether present 
Article VIII, Section I, Paragraph I applies to 
the University System is, as yet, undecided by 
the highest Court of Georgia. Since the provi- 
sion no longer mentions “common schools” it 
would appear to be applicable to the Univer- 
sity System as well as the other public, tax-sup- 
ported schools of the State. 


The constitutionality of the Appropriations Act 
and the constitutional provision discussed above 
is not in issue in this case. However, in deter- 
mining whether the administrative remedy pro- 
vided by the Board of Regents is adequate in 
this case, the court must consider the “freedom” 
of the President of the University, the Chancel- 
lor of the University System, and the Board of 
Regents to admit plaintiff Negroes to the Uni- 
versity of Georgia, a formerly all-white institu- 
tion. 


Another consideration in determining the ade- 
quacy of the administrative remedy is the time 
required for exhausting such remedy. The regu- 
lation creating the appellate procedure here does 
not require action on the appeal by the admin- 
istrative official appealed to within any pre- 
scribed period of time, not even within a “rea- 
sonable” period of time. As a matter of fact, 
the appeal taken on June 2, 1960, from the in- 
action of defendant in regard to plaintiffs’ ap- 
plications required 122 days for exhaustion of 
the administrative remedy, the action by the 
Board of Regents having been taken on October 
21, 1960, after the court had said in its order 
filed September 25, 1960, that “[p]resumably, 
the Board of Regents, unless it has already done 
so, will be able to act upon plaintiffs’ pending 
appeals within thirty (30) days from the date 
hereof and, in the event it should fail to do so, 
this court will deem said appeals denied . . .” 


It is axiomatic that plaintiffs are not required 
to exhaust an administrative remedy which is 
inadequate. See Adkins v. School Board of the 
City of Newport News, 148 F. Supp. 430 (E.D. 
Va. 1957). Equity does not require the doing of 
a useless thing. Gibson v. Board of Public In- 
struction of Dade County, 246 F. 2d. 913 (5th 
Cir. 1957). 

It is the finding of this court that the admin- 
istrative remedy provided by the regulation of 














bt i iN, a Me Te 


\v 


ww Vw 











1960] 


the Board of Regents is inadequate for two rea- 
sons: 1) The regulation creating the appellate 
procedure here does not, at any of the three re- 
quired steps of the appeal, require action on the 
appeal by the administrative official appealed to 


within any prescribed period of time, not even . 


within a “reasonable” period of time; and 2) 
the administrative officials to whom appeals must 
be taken are not “free” to admit Negro plain- 
tiffs to the University of Georgia in light of the 
provisions of the General Appropriations Act of 
1956 discussed above. In this connection see Ad- 
kins v. School Board of the City of Newport 
News, supra. 


Plaintiffs have already prosecuted one appeal 
through administrative channels, which appeal 
required 122 days for final administrative action. 
If plaintiffs were required to appeal from de- 
fendant’s failure to admit them each quarter for 
which they made application for admission they 
would probably use up the normal four-year 
college attendance period before securing any 
final administrative action. Plaintiff Hunter has 
not even yet been able to have her application 
considered by defendant, although she made a 
continuing application which was initially re- 
ceived by defendant on July 22, 1959. Plaintiff 
Holmes’ application was finally acted upon No- 
vember 28, 1960, sixteen months subsequent to 
the filing of his first application which he re- 
quested be considered a continuing one. With no 
requirement that the various administrative offi- 
cials act on appeals within a prescribed period 
of time, plaintiffs’ administrative remedy is 
wholly inadequate. It might be noted, collat- 
erally, that the regulation creating the admin- 
istrative remedy was adopted November 8, 1950, 
six weeks after the application of Horace Ward, 
a Negro, for admission to the University of Geor- 
gia Law School. 


The court would be ignoring human experi- 
ence if it were to find that the administrative 
officials are “free” to order the admission of 
plaintiffs when, apparently, the result of such ad- 
mission, under the General Appropriations Act 
of 1956, would be to cut-off the appropriation 
of funds for the University of Georgia. Officials 
acting in such a situation cannot be “free”. 


For the reasons heretofore stated plaintiffs’ 
failure to exhaust the administrative remedy will 
not defeat their action for the reason that the 
administrative remedy provided is inadequate in 
this case. 


COURTS 


DISCRIMINATION 


After a careful consideration of all of the evi- 
dence admitted at the trial, the court finds that, 
had plaintiffs been white applicants for admis- 
sion to the University of Georgia both plaintiffs 
would have been admitted to the University not 
later than the beginning of the Fall Quarter, 
1960. It is the further finding of the court that 
plaintiffs, citizens of the State of Georgia apply- 
ing for admission as students to the University 
of Georgia, a public, tax-supported university of 
the State, are otherwise qualified, but have been 
denied admission solely because of their race 
and color. The court further finds that, although 
there is no written policy or rule excluding Ne- 
groes, including plaintiffs, from admission to the 
University on account of their race or color, there 
is a tacit policy to that effect, and that defendant 
Danner has pursued such policy in denying the 
plaintiffs’ applications for admission. The court 
considers it worthwhile to discuss some of the 
evidence which leads it to make the findings 
above stated, although the discussion which fol- 
lows must, in the interest of brevity, be limited 
to the most compelling evidence. 


No Negroes have ever been enrolled at the 
University of Georgia, and prior to September 
29, 1950, no Negro had ever applied for admis- 
sion. At the time of the trial only four Negroes, 
including plaintiffs, had made application for ad- 
mission to the University, all on or since Sep- 
tember 29, 1950, none of whom has yet been 
admitted. 


A. OTHER NEGRO APPLICANTS 


Horace Ward, one of the attorneys of record 
for plaintiffs in this case, applied for admission 
to the University of Georgia Law School on Sep- 
tember 29, 1950. Ward’s application was referred 
to L. R. Siebert, Executive Secretary of the Board 
of Regents, for out-of-state aid.2 Defendant later 
denied Ward admission “because he came from 
a non-accredited institution”, which institution, 
Morehouse College, had an “A” rating by the 
Southern Association of Colleges and Secondary . 
Schools although not eligible for membership in 
that organization at that time, being a Negro 
college. Ward later brought suit complaining of 
the denial of admission, which suit was finally 


-2. The out-of-state scholarship program “offers to 
colored people a differential for educational work 
taken out of the State of Georgia... . [T]hat work 
is of a nature . .. that is given at the white 
institutions but not given at the Negro institutions.” 
[Testimony of L. R. Siebert, R. 37 (Vol. I).] 
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dismissed by the United States District Court 
for the Northern District of Georgia without an 
adjudication of the merits of Ward’s contention 
of discrimination. Ward v. Regents of the Uni- 
versity System of Georgia, Race Relations Law 
Reporter, Vol. 2, No. 2, p. 369 (N.D. Ga. 1957). 

Ida Rose McCree, a Negro, applied for ad- 
mission to the University on June 4, 1960. Dr. 
Morris Phelps, admissions counselor in defend- 
ant’s office, on June 15, 1960, wrote Miss McCree 
as follows: 


“Your application for admission to the 
University of Georgia for the fall quarter 
has been received. 

“Our dormitory facilities for women stu- 
dents have been filled for several weeks and 
we have, therefore, been denying admission 
to all women students. Your $25 application 
deposit is returned herewith.” 


Plaintiffs are the only other Negroes who 
have made application for admission to the Uni- 
versity, and the circumstances of their attempts 
to enter the University will be discussed in more 
detail. 


B. “LIMITED FACILITIES” 


Plaintiff Hunter was informed by defendant 
that she could not be considered for admission 
for the Fall Quarter, 1959, the Winter Quar- 
ter, 1960, the Spring Quarter, 1960, the Fall 
Quarter, 1960, and the Winter Quarter, 1961, 
“due to limited facilities”. Plaintiff Holmes was 
given the same reason for defendant's refusal to 
consider his application for the Fall Quarter, 
1959, the Winter Quarter, 1960, and the Spring 
Quarter, 1960. Therefore, it seems appropriate to 
consider the housing situation at the University 
during July, 1959 and subsequently, especially 
since University regulations would require plain- 
tiff Hunter, being a female student under 23 
years of age, to be housed on the campus, and 
would have required plaintiff Holmes to be 
housed on the campus during the 1959-60 aca- 
demic year, he being a freshman male student 
at that time. 


Dr. O. C. Aderhold, President of the Univer- 
sity, addressed a letter to defendant on July 16, 
1959, a part of which follows: 


“It is my judgment that with no additional 
housing in prospect for 1959 and limited lab- 
oratory facilities in certain phases of our in- 
structional program, that we should not 
accept any additional new students for ad- 
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mission prior to the 1960-61 academic year. 
We will certainly not be able to take care 
of all of the students who have been ac- 
cepted should they all desire to enter during 
this academic year. It may be possible to ac- 
cept some new students for the Summer of 
1960. This cannot be determined, however, 
until you see how many of the 3,033 new 
students take advantage of our facilities dur- 
ing the academic year. 


“It will probably be necessary for you to 
accept some students who graduate from or 
who need to transfer from some of the jun- 
ior colleges in the University System at the 
beginning of the Winter and Spring Quar- 
ters of 1959-60. There will be some who will 
graduate from these units during the year 
and desire to transfer immediately to the 
University, and there are some who will be 
recommended by their presidents for trans- 
fer prior to graduation in order to get the 
academic program essential for continuing 
work toward a degree. You will recall that 
we have an agreement to take such junior 
college students who meet our admission re- 
quirements.” 


In this connection it might be noted that Dr. 
Aderhold’s letter was written some weeks after 
plaintiffs (or some other Negroes) secured ap- 
plication forms from defendant’s office, five days 
after the receipt of plaintiffs’ transcripts, and the 
day after their applications are dated, although 
the applications were marked received in de- 
fendant’s office July 22, 1959. 


On November 16, 1959, defendant addressed 
an inter-office communication to Dr. Aderhold, 
part of which follows: 


“We have a number of applications from 
new students for the Winter Quarter, and I 
would like to list these in three categories: 


“1. Transfers who need to change in 
order to continue their academic pro- 
gram. 

“a. From Georgia Junior Colleges, 59 

b. From Georgia Senior Colleges, 15 

c. From Out - of - State Junior Col- 
leges, 3 

d. From Out - of - State Senior Col- 
leges, 9 

e. Those seeking another degree 

(Graduate), 11 
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“2: Freshmen who have never been to 
college (at least 5 of whom have been 
in the Army for six months ) 


“3. Transfers desiring to make a change 
“a. From Georgia Senior Colleges, 26 
b. From Out - of - State Senior Col- 
leges, 13 
c. From Out - of - State Junior Col- 
leges 1 


“In your letter of July 16, 1959, you ad- 
vised that we should not accept additional 
new students for admission prior to the 
1960-61 academic year because of limited 
facilities. Of course, we do not know how 
many of our present students will return for 
the Winter Quarter, nor do we know how 
many former students will return. I am won- 
dering, however, if the situation has changed 
to some extent since last summer so that we 
could accept applicants in any of the above 
categories. Of course, it is assumed that any 
we do accept will meet all admission re- 
quirements, including a personal interview. 
I would like to recommend that those in the 
first two categories above be admitted. 
There may be a few in the third group 
whom we should interview and determine if 
circumstances warrant their making a change 
at this time. 

“I would appreciate your advice concern- 
ing this matter.” — 
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to transfer from junior colleges of the Uni- 
versity System. I believe we have some ob- 
ligation to try to find space for them. Stu- 
dents who apply for transfer from senior 
institutions can continue their education in 
those institutions.” 


On October 4, 1960, Dr. Aderhold wrote de- 


fendant: 


“I have just had a conference with Dr. 
J. A. Williams, Dean of Students at the Uni- 
versity. He reports that we have registered 
7475 students. This is 540 more than a year 
ago. 


“Dr. Williams also reports that housing 
is overtaxed and that many students are liv- 
ing this quarter in recreation rooms and 


study halls. 


“I would like to request that you not admit 
students during the winter and spring quar- 
ters except those falling into the same cate- 
gories as you accepted during the fall and 
spring quarters of 1959-60. These categories 
were approved November 16, 1959”. 


Dr. Aderhold testified at the trial that he 
meant winter instead of fall in the third from 
the last line of the above letter. He also appar- 
ently meant November 18 instead of 16 in the 
the last line of the above letter. The above letter 
was written after plaintiffs had filed suit but 
before any action on their appeal by the Board 
of Regents. 


Brackets have been pencilled around cate- 
gories 1 and 2, and beside the brackets are the 
signature “O. C. Aderhold” (apparently) and 
the date “11/18/1959”. Dr. Aderhold testified 
that the above constituted the authorization for 
defendant to accept only students in categories 
1 and 2. 


On May 18, 1960, Dr. Aderhold wrote de- 
fendant: 


“I have been making a study of your re- 
port submitttd to me on May 15, 1960, re- 
garding the acceptance of Students for the 
Fall Quarter, 1960. I have also discussed 
limitations of our housing and other physi- 
cal facilities with Dr. Williams. 


“I note that you have already accepted 


On November 23, 1960 Dr. Aderhold wrote 


defendant: 


“Attached herewith is a copy of letter from 
Dr. Williams under date of November 23, 
1960, relative to the housing situation for 
girls. You will note Dr. Williams recom- 
mends that “Because of the above situation, 
I recommend that no additional women stu- 
dents be admitted to the University for the 
winter quarter. This recommendation ap- 
plies to both students in the approved 
admissions policy categories and former stu- 
dents who are seeking readmission.’ 

“I concur in Dr. Williams’ recommenda- 
tion and suggest that the admission officials 
carry out the recommendation.” 





2503 students, with 1007 applications to be 
processed. In view of these facts, please do 
not accept any more students for the Fall 
Quarter 1960, except those who may need 


The above letter was written eighteen days 
after plaintiff Hunter had recommended an in- 
terview but prior to any notification of the re- 
sults of said interview from defendant. 
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Several students were accepted for admission 
to the Fall Quarter, 1959, whose applications 
were received by defendant after July 22, 1959, 
the date plaintiffs’ applications were marked re- 
ceived. Some of these students did not require 
University housing, being students living with 
parents or relatives or freshman men who are 
veterans or married. However, others would ap- 
parently require housing. Defendant testified 
that these students were exceptional cases— 
freshman men with advanced standing, a trans- 
fer from the Rome University Center of the Uni- 
versity of Georgia, and football players who had 
already received grants-in-aid from the Univer- 
sity. 


Just prior to the opening of the Fall Quarter, 
1959, University housing authorities made 81 
over-assignments in University housing for men 
and 201 over-assignments in University housing 
for women. Thereafter, on October 1, 1959, 
shortly after the beginning of Fall Quarter, 1959, 
there were 28 more male students actually living 
in University housing for men than the normal 
capacity of dormitories for men, and 132 more 
female ‘students actually living in University 
housing for women than the normal capacity of 
dormitories for women. However, shortly after 
the beginning of the Winter Quarter, 1960, with 
admissions limited to students in categories 1 
and 2, there were only 15 more male students 
actually living in University housing than the 
normal capacity of dormitories for men, and only 
7 more female students actually living in Uni- 
versity housing than the normal capacity of 
dormitories for women. Moreover, University 
records indicate that there were actually some 
vacancies at that time in particular dormitories 
—two vacancies in Milledge for men, two va- 
cancies each in Mary Lyndon, Rutherford and 
Clark for women, and eleven vacancies in Lucy 
Cobb for women. 


Shortly after the beginning of the Spring Quar- 
ter, 1960, with admissions still limited to stu- 
dents in categories 1 and 2, there were 63 ac- 
tual vacancies in University housing for men and 
41 actual vacancies for women. But plaintiffs 
were still denied admission to the Winter and 
Spring Quarters, 1960, “due to limited facilities,” 
not being students in categories 1 and 2, that 
is, “transfers who need to change in order to 
continue their academic program” or “freshmen 
who have never been to college.” 


There were admittedly many vacancies for the 
Summer Quarter, 1960, but defendant contends 
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that neither plaintiff applied for admission to that 
quarter. Of course, plaintiff Hunter had written 
defendant on December 7, 1959, that she had 
“enrolled in a university with a view in mind of 
transferring to the University of Georgia at the 
earliest possible time”. Plaintiff Holmes had writ- 
ten defendant on November 17, 1959, that he was 
“still desirous of enrolling in the University of 
Georgia at the earliest possible time.” Further- 
more, plaintiff Holmes had written defendant 
requesting “a list of the courses that will be 
offered during the Spring quarter, and the ap- 
proximate amount of money a legal resident stu- 
dent needs to cover fees, room and board for 
the Spring and Summer quarter.” 


Plaintiff Hunter was denied admission for the 
Fall Quarter, 1960, “due to limited facilities”, 
the letter from her mother to defendant request- 
ing consideration specifically for the Fall Quar- 
ter, 1960, having been written on June 2, 1960, 
and Dr. Aderhold’s letter requesting defendant 
to accept no more students for the Fall Quarter, 
1960, “except those who may need to transfer 
from junior colleges of the University System”, 
having been written on May 18, 1960. However, 
some female students requiring University hous- 
ing were accepted after that “cut-off date” of 
May 18, 1960. Defendant testified that these stu- 
dents were also exceptional cases—two female 
transfer applicants who had submitted applica- 
tions on or before May 18, 1960, but which ap- 
plications had not been finally processed [in this 
connection, it should be noted that, on May 18, 
neither of these applicants had completed the 
personal interview requirement], a female trans- 
fer student who was a war orphan not allowed 
“to make another change in institutions and still 
continue her support from the Government”, and 
a female transfer applicant accepted because of 
“an error on the part of the Dean of Women’s 
office”. 


Shortly after the beginning of the Fall Quar- 
ter, 1960, on October 5, 1960, there were 72 more 
male students actually living in University hous- 
ing than the normal capacity of dormitories for 
men, and 175 more female students actually liv- 
ig in University housing than the normal capacity 
of dormitories for women. 


Admissions for the Winter Quarter, 1961, have 
been limited to students in categories 1 and 2. 
Although, at the time of trial, all housing accom- 
modations known to be available had been filled 
for the Winter Quarter, 1961, there were com- 
paratively few over-assignments, and the housing 
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officials were understandably unable to say how 
many current students assigned to rooms would 
not return, or how many new students assigned 
to rooms would not actually register, thereby 
leaving vacancies available for housing women 
students. 


Undoubtedly, housing facilities at the Univer- 
sity of Georgia have been taxed, particularly in 
the Fall Quarters of 1959 and 1960. However, 
the reason behind the “limited facilities” pre- 
venting plaintiffs’ admission is probably best ex- 
pressed in a handwritten letter, dated June 15, 
1960, from Dr. Harmon Caldwell, Chancellor of 
the University System, to President Aderhold, 
with reference to a request from Howard Calla- 
way, a member of the Board of Regents, for 
assistance in getting a white applicant admitted: 
“| have written Howard that it is my under- 
standing that all of the dormitories for women 
are filled for the coming year. I have also indi- 
cated that you are relying on this to bar the 
admission of a Negro girl from Atlanta.” 


Such a purpose is also evidenced by a letter 
from Breedlove Arrington, a transfer student 
denied admission to the University, to defend- 
ant, to which he writes: 


“Upon receiving your letter, stating that 
I could not be accepted to the University, 
I made a trip to Athens and talked to one 
of the counselors [sic] about what pre- 
vented me from being accepted and what 
I could do to be accepted. He said that there 
were several reasons why I could not be ac- 
cepted. One of them was because of my poor 
record at Tech and the other was that they 
did not have a quota for students from sen- 
ior colleges due to segregational problems. 
If the reason was because of my grades at 
Tech I would like to present my case in the 
following manner: If I stay at Tech for an- 
other quarter and take a normal load and 
maintain a C average could I be accepted 
to the University in the fall quarter of 1960? 
If there is any reason why I cannot be ac- 
cepted, due to segregational problems, I 
would appreciate any advice you might give 
me which would enable me to penetrate this 
barrier.” 


C. INTERVIEWS 


Defendant testified at the hearing on plain- 
tiffs’ motion for preliminary injunction that he 
was unable to consider plaintiff Holmes’ appli- 
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cation for the Fall Quarter, 1960, because Holmes 
had not had the required personal interview. 
And on November 29, 1960, defendant rejected 
Holmes for admission to the University “from 
a review of [his] records and on the basis of 
[his] personal interview.” Therefore, some dis- 
cussion of the University’s personal interview 
requirements is particularly important. 


The evidence discloses the following pertinent 
facts. Since the Winter Quarter, 1960, defend- 
ant has generally required a satisfactory per- 
sonal interview of applicants for admission to 
the University, pursuant to action of the Board 
of Regents taken on February 11, 1959. This in- 
terview requirement has been satisfied in a num- 
ber of different ways. Many freshman students 
have been interviewed by University representa- 
tives at College Day programs held in many 
white high schools throughout the State. A num- 
ber of transfer students who have been inter- 
viewed by University representatives at the col- 
leges from which they are transferring. Other 
students have been interviewed by defendant or 
a member of his staff in the Registrar’s office at 
the University. Many out-of-state applicants have 
been interviewed by University alumni living at 
or near the place of the applicant’s residence. 
Although, in most cases, an interview record was 
completed on the applicant, in at least one case, 
a letter from an alumnus stating that the ap- 
plicant was “an excellent student” and “one of 
the outstanding young ladies in her class” and 
that she “would be a definite asset to the Uni- 
versity” was accepted in lieu of the regular in- 
terview. Although most students were inter- 
viewed before acceptance, several applicants 
have been accepted pending “personal interview 
upon arrival”, Defendant testified that such con- 
ditional acceptances were only given in excep- 
tional cases—some graduate students, applicants 
in the armed services, and a few out-of-state stu- 
dents. [Defendant failed to explain why Thomas 
Hadley Baker of an Atlanta address transferring 
from Purdue University was accepted “[p]end- 
ing satisfactory interview . . . on date of arrival”.] 
Some students were accepted for the Winter 
Quarter, 1960, or subsequently whose files con- 
tain no record of interview. The affidavit of Paul 
Kea discloses that some of these were foreign 
students of whom no interview is required, some 
were former students, and some were students 
accepted pending satisfactory interview who 
never registered. His explanation for the absence 
of evidence of interview in the files of Joel Can- 
non and Barbara Christian is that the interview 
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records were “apparently lost”. At least one ap- 
plicant was interviewed by his brother-in-law. 
In at least two instances, applicants were inter- 
viewed by two different interviewers who ar- 
rived at different conclusions. 


Contrasted to this somewhat loose application 
of the interview requirement described above, 
is the application of that requirement to plain- 
tiffs. Little need be said about plaintiff Hunter’s 
interview since defendant admits in his brief that, 
on the basis of her interview, she has given “evi- 
dence of general fitness for admission to the in- 
stitution”. However, these circumstances of that 
interview should be noted. Plaintiff Hunter was 
interviewed by three University officials—defend- 
ant and two of his staff members, Paul Kea and 
Dr. Morris Phelps—for approximately forty-five 
minutes because, according to Dr. Phelps’ testi- 
mony, it was a “difficult case” since the Univer- 
sity had never before received a student from 
Turner High School, a Negro high school in At- 
lanta. Plaintiff Hunter was asked numerous ques- 
tions, including whether she “had any apprehen- 
sion concerning being the first Negro to enter 
the University of Georgia”. 


Plaintiff Holmes was interviewed by the same 
three University officials for approximately one 
hour because, in Dr. Phelps’ words, his, too, 
“was a particularly difficult case” having “already 
been presented at court”. The atmosphere of the 
interview of Holmes was entirely different from 
that of the interview of Miss Hunter, however. 
Apparently the interview was conducted with the 
purpose in mind of finding a basis for rejecting 
Holmes. He was asked, in substance, the follow- 
ing questions which were not asked of Miss 
Hunter and which had probably never been 
asked of any applicant before: 


1) Have you ever been arrested? 


2) Have you ever attended inter-racial 
parties? 

3) What is your opinion concerning the 
integration crises in New Orleans and 
in Atlanta? 


4) Give some insight into the workings 
of the student sit-in movement in At- 
lanta. 


5) What are some of the activities of the 
student sit-in movement, and have you 
ever participated therein? 

6) Do you know of the tea houses (or 

coffee houses or Beatnik places) in At- 
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lanta, and have you ever attended any 
of them? 


7) Do you know about the red light dis- 
trict in Athens? 


8) Have you ever attended houses of 
prostitution? 


9) Since you are interested in a pre- 
medical course, why have you not ap- 
plied to Emory University, since it is 
in Atlanta? 


Holmes’ interview record discloses that he was 
marked “average” on physical appearance, poise, 
maturity, seriousness of purpose, and social 
adaptability, and “poor” on verbal expression and 
cooperativeness. These comments are made: 
“Student was evasive with his answers. Some 
doubt as to his truthfulness.” Dr. Phelps, who 
was the chief interviewer, testified at the trial 
that the doubt as to Holmes’ truthfulness was 
because Holmes said he had never been arrested, 
whereas defendant Danner had “heard” some- 
where that he had been. Holmes testified that he 
had been fined for a traffic violation, speeding, 
but did not believe that that infraction consti- 
tuted an arrest. [In this connection see 6 C.J.S. 
Arrest, § 1, p. 571, n. 11.] Danner testified that 
Holmes was evasive in that he “didn’t give any 
good reason why he did or did not pick out 
Emory in preference to the University and why 
he picked out the University” and in that “he 
gave two different statements in reference to 
[why he did not come for an interview sometime 
in June.]” 


Three other points should be noted: 1) Dr. 
Aderhold testified that, on appeal to him by 
Horace Ward from Ward’s denial of admission 
to the University Law School, he concurred in 
a faculty committee’s findings that Ward was eva- 
sive, inconsistent and contradictory, almost the 
same thing said about Holmes in this case. 


2) Defendant testified that he cancelled a 
personal interview with Holmes scheduled for 
about July 20, 1960, because Holmes “had ap- 
pealed it to the President and the Chancellor” 
and “it was out of [his] hands”. However, de- 
fendant had sent Holmes a check list, on June 
28, 1960, showing he lacked a personal inter- 
view knowing at that time that Holmes had ap- 
pealed. [In this connection see Dr. Aderhold’s 
letter of June 8, 1960, to plaintiffs’ attorney, Don- 
ald L. Hollowell.] 
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3) In one instance an applicant described as 
a “Big, Burly Character” was accepted whose 
interview sheet showed, with respect to the in- 
terviewer’s reactions, two “poor” check marks 
and five “average” check marks. This applicant 
was interviewed by Dr. Phelps who also filled 
out the interview sheet for plaintiff Holmes, 
marking him “average” on five reactions and 
“poor on two. 


It is evident from the above that the interview 
of Holmes was not conducted as the interview 
of white applicants and, from the evidence as 
a whole and particularly from Holmes’ appear- 
ance as a witness at the trial, it is also evident 
that, had the interview of Holmes been con- 
ducted and evaluated in the same manner as the 
interviews of white applicants, Holmes would 
have been found “to be an acceptable candidate 
for admission to the University”. 


D. MISCELLANEOUS 


A few other facts impelling the court’s con- 
clusions should be mentioned. One is that, as 
early as December 15, 1959, long before any ap- 
peal had been filed by plaintiffs, defendant was 
sending blind copies of letters written by him 
to plaintiffs, to Mr. John Ferguson, an attorney 
in the Attorney General’s office. 


It should also be noted that defendant was 
handling plaintiffs’ applications against the same 
background of Georgia law discussed above in 
regard to the adequacy of the administrative 
remedy. 


While defendant and his subordinate were gen- 
erally helpful to students desiring information or 
making application for admission, defendant 
often left the questions asked in plaintiffs’ letters 
unanswered in his replies. [In this connection see 
the correspondence between plaintiffs and de- 
fendant set out in the court’s memorandum opin- 
ion filed September 25, 1960.] 


Some white applicants were sent check sheets 
advising them to have interview “within two 
weeks” or within one week “as spaces are filling 
up rapidly”. Other white applicants who could 
not be admitted at a particular quarter were ad- 
vised to attend an off-campus center or another 
college in the University System for a quarter 
and then transfer to the University. On the other 
hand, plaintiffs never received any helpful advice 
_ defendant or other staff members in his 
office. 
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A comparison of the efforts of plaintiff Hunter 
to enter the University with the efforts of Miss 
Bebe Dobbs Brumby would seem to be in order. 
In the summer of 1960 both Miss Hunter and 
Miss Brumby had completed one-year’s work at 
out-of-state liberal arts colleges. Both are inter- 
ested in studying journalism, and the colleges 
at which both completed their first year’s work 
offer major studies in journalism. Both were 
denied admission to the Fall Quarter, 1960, be- 
cause of “limited facilities”. However, Miss 
Brumby was advised to attend the Marietta Uni- 
versity Center of the University of Georgia for 
the Fall Quarter, 1960, and has now been ac- 
cepted for admission to the University at the 
Winter Quarter, 1961. Miss Hunter was given 
no advice, and has been denied admission be- 
cause of “limited facilities”. 

Defendant contends that Miss Brumby is now 
in the category of “transfers who need to change 
in order to continue their academic program”, 
although the evidence reveals that a student may 
transfer the equivalent of three-quarters’ credits 
from an off-campus center of the University and 
that the equivalent of six-quarters’ credits in 
liberal arts is required for the degree of bache- 
lor of arts in journalism. Defendant contends 
that Miss Hunter is not in the category of “trans- 
fers who need to change in order to continue 
their academic program”, since she is presently 
in a semester which will not be completed prior 
to the beginning of the Winter Quarter, 1961. 


DAMAGES 


For the reasons that plaintiffs have failed to 
prove, by a preponderance of the evidence, any 
damage proximately flowing from defendant's 
wrongful acts, and have failed to prove that they 
have minimized any damages which might have 
occurred, and have further failed to prove that 
they, and not someone else, are entitled to re- 
cover any damages which might have resulted 
from defendant’s wrongful acts, no or will 
be allowed either plaintiff. 


CLASS ACTION 


This is a class action, the class being formed 
by the presence of the common question of law 
or fact. The rights of each member of the class 
are distinct. It is as individuals that plaintiffs 
are entitled to equal protection of the laws. 

The class here is composed of Negroes who 


are qualified to meet all valid requirements for 
admission to the University of Georgia and who 
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are therefore eligible for admission to that insti- 
tution. Plaintiffs must be and are members of 
the class that they purportedly represent. 

See Fed. R. Civ. P. 23; Hunt v. Arnold, Race 
Relations Law Reporter, Vol. 4, No. 1, p. 79 
(N.D. Ga. 1959); Board of Supervision, Etc. vs. 
Tureaud, 225 F. 2d.: 434 (5th Cir. 1955), af- 
firmed en banc, 228 F. 2d 895 (5th Cir. 1956). 


PLAINTIFF'S QUALIFICATIONS 


Although defendant rejected plaintiff Holmes 
“from a review of [his] records on the basis of 
[his] personal interview,” Paul Kea, defendant’s 
assistant who has the chief responsibility for 
evaluating transcripts of transfer students, tes- 
tified that Holmes’ transcript from Turner High 
School was a “good transcript” [36 A’s and 6 
B’s] and that the records of his first two semes- 
ters’ work at Morehouse College were “satisfac- 
tory” transcripts [one C, 2 P’s, 5 B’s, and 7 A’s]. 


Although the contention was made at the trial 
that Holmes’ application lacked a certificate of 
honorable dismissal from Morehouse College, at 
the hearing on the motion for preliminary in- 
junction, defendant testified that he did not 
“know of anything that would disqualify 
[Holmes] if he had [the personal] interview, 
and if that interview were entirely favorable.” It 
should also be noted that the file of at least one 
other transfer student who was admitted con- 
tains no certificate of honorable dismissal. Fur- 
thermore, there is not the slightest intimation in 
the evidence that plaintiff Holmes is not eligible 
for honorable dismissal from Morehouse College. 


Defendant also testified at the trial that plain- 
tiff Hunter could be admitted to the University 
for the Spring Quarter, 1961, even under the 
categories, if she remained out of school from 
the close of her Fall Semester to the beginning 
of Spring Quarter, 1961. Therefore, there seems 
to be no contention by defendant that plaintiff 
Hunter’s academic record is not presently a sat- 
isfactory one. 


Defendant also testified: 


“If we did not have categories and a stu- 
dent desired to transfer [from a semester 
system school to the University of Georgia, 
which operates on the quarter system] they 
would have to drop all they had and that 
institution would have to say ‘they're passing 
all of their work’; and we would allow them 
to transfer with no credits for that fall 
quarter.” 
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Therefore, since plaintiffs would have already 
been admitted to the University except for their 
race and color, plaintiffs are qualified for and 
entitled to immediate enrollment at the Univer- 
sity of Georgia for the Winter Quarter, 1961. 


DECREE 


Pursuant to the foregoing findings of fact and 
conclusions of law, it is 


ORDERED, ADJUDGED and DECREED 
that the defendant, Walter N. Danner, his agents, 
employees, successors, associates and all persons 
in active concert and participation with him are 
hereby permanently enjoined as follows: 


From refusing to consider the applications of 
the plaintiffs and other Negro residents of Geor- 
gia for admission to the University of Georgia 
upon the same terms and conditions applicable 
to white applicants seeking admission to said 
University; and from failing and refusing to act 
expeditiously upon applications received from 
Negro residents of Georgia; and from refusing 
to approve the applications of qualified Negro 
residents of Georgia for admission to said Uni- 
versity solely because of the race and color of 
the Negro applicants; and from subjecting Negro 
applicants to requirements, prerequisites, inter- 
views, delays and tests not required of white ap- 
plicants for admission; and from making the at- 
tendance of Negroes at said University subject 
to terms and conditions not applicable to white 
persons; and from failing and refusing to advise 
Negro applicants promptly and fully regarding 
their applications, admission requirements and 
status as is done by the defendant and his asso- 
ciates in the case of white applicants; and from 
continuing to pursue the policy, practice, custom 
and usage of limiting admissions to said Uni- 
versity to white persons. 

The court recognizes that the primary right 
and duty of fixing admission requirements and 
passing upon the qualifications of applicants for 
admission to the University of Georgia rests upon 
those in authority at that institution and nothing 
in this order, judgment and decree shall be con- 
strued to restrict the proper exercise of that right 
and duty. The intent of the injunction herein 
granted is only to restrict the exercise of that 
right and duty so as to forbid admission require- 
ments which will deny to Negroes equal protec- 
tion or due process of law and to forbid denial of 
admission to Negroes, who are qualified for such 
admission, solely on the ground of their race or 
color. 
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Inasmuch, however, as it has been made to 
appear, and is found by the court, that the two 
plaintiffs are fully qualified for immediate admis- 
sion to said University and would already have 
been admitted had it not been for their race and 
color, it is a further intent of this injunction that 
the defendant and other persons above indicated 
be and they are hereby enjoined from refusing to 
permit the plaintiffs to enroll in and enter said 
University as students therein immediately for 
the now beginning Winter Quarter, 1961, or at 
the appropriate time for the approaching Spring, 
Summer or Fall Quarter, 1961, as each plaintiff 
may elect, provided only that if either plaintiff is, 
at the time he or she elects to enroll in and enter 
said University, then pursuing in any other insti- 
tution a course or courses of study then not com- 
pleted, such student shall furnish to defendant a 
letter or statement from such other institution 
that such student is then doing passing work in 
such uncompleted course or courses, and in any 
event such student shall furnish evidence of hav- 
ing satisfactorily passed all completed work 
taken by such student at such institution, and 
shall also furnish evidence that he or she is eli- 
gible for honorable dismissal from such institu- 
tion, and provided also each plaintiff shall act 
with reasonable promptness in presenting him- 
self or herself for enrollment in the University of 
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Georgia; doing so on or before January 9, 1961, 
if practicable, in the event present Winter Quar- 
ter enrollment is desired, and notifying the de- 
fendant with reasonable promptness in the event 
a later enrollment is desired. The plaintiffs are 
entitled to this leeway as to choice of enrollment 
date because of the fact that they are now at- 
tending semester basis institutions and might 
have to give up claim for credits for the work 
done during the Fall of 1960, their present se- 
mesters not having been completed. It is further 
the intention and purpose of this decree that the 
defendant and all other persons above indicated 
shall do whatever is necessary to be done to 
permit the plaintiffs to enroll in and enter said 
University as students therein in accordance with 
this decree. 


The plaintiffs’ claims for damages are denied 
and plaintiffs are permitted no money recovery 
against the defendant. It is ordered, however, 
that the defendant pay the costs herein. 


This court retains jurisdiction of this cause for 
the purpose of making any and all additional 
findings and conclusions and of entering any and 
all additional orders as may become necessary or 
appropriate for the enforcement, modification or 
implementation of this decree, or for any other 
lawful purpose. 


Stay by District Court; Reversal by Court of Appeals 


On January 9, 1961, the court granted a stay of its January 6 decree pending the outcome 
of an appeal from it, but on the same day the Court of Appeals for the Fifth Circuit ordered 
the district court stay set aside as improvidently granted and the permanent injunction of 
January 6 reinstated. The court of appeals stated that since there were no substantial legal 
questions apparent from which defendant could appeal, since the appeal therefore would be 
largely on the findings of fact below, and since appellate courts reverse trial courts on find- 
ings of fact only if such are clearly erroneous, nothing had been shown to indicate any sub- 
stantial likelihood of a reversal of the district court decision. Denial of a constitutional 
right results in irreparable injury, the court reasoned, and relief to prevent the continuation 
of such denial cannot be withheld merely because granting the relief will produce difficult 
or unpopular results, nor will enforcement of Fourteenth Amendment rights be denied be- 
cause the state has taken action to make its compliance more difficult or even impossible. On 
January 10, the United States Supreme Court denied defendant’s motion to vacate the court 
of appeals order. 
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District Court Stay 
BOOTLE, District Judge. 


Order Dictated from the Bench: Macon, Geor- 
gia, Jan. 9, 1961. 


As the Court sees it, the particular problem 
this morning is not difficult; it is not complicated. 
This Court entered its decree upon findings of 
fact stating the rights of the parties to this case 
as this Court understands, sees and construes 
those rights, and of course the decree was spe- 
cific, as all decrees ought to be in order that in- 
terested parties may know what they mean. 


At the same time, every litigant has the right 
of an appeal and this Court is entirely hospitable 
to the exercise of that right with respect to any 
and all of its rulings, and unless there are com- 
pelling reasons to the contrary it is desirable that 
an appeal may be had before the judgment ap- 
pealed from is executed or performed or carried 


out. The specificity of the decree does not cut - 


off the right of appeal. It specifies the rights of 
the parties if there is no appeal, or after the af- 
firmance of the decree if there is an appeal and 
if the decree should be affirmed. Nor does the 
fact that the decree is specific and detailed pre- 
judge any future motion that may be made for 
a stay or suspension of the decree pending the 
outcome of the appeal. 


The trial court is properly vested with a sound 
and broad discretion in allowing or in not al- 
lowing a stay or suspension of the judgment ap- 
pealed from. Of course something can be said 
for and against a stay in this case, but all things 
considered I think it perfectly proper to grant 
the stay, provided it is granted upon certain 
terms and conditions. 


Let me say at this point that this Court is not 
allowing this stay because of the terms of the 
Appropriation Act or because of any confusion 
or uncertainty that might result from the terms 
of that Act. I am allowing this stay solely in order 
that the defendant in this case might exercise 
his legal right of appeal in order to test the cor- 
rectness or incorrectness of the decree heretofore 
entered by this Court, and in order that he might 
do so before the decree has to be carried out. 


Now the conditions which I referred to should 
be imposed, because in a case of this kind time 
is somewhat of the essence and because of the 
fact that the University of Georgia should not 
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be deprived of its records and access to them 
any longer than is necessary. 


The appeal in this case having already been 
filed, and timely filed, and appellant’s counsel 
having already filed a designation of the record 
upon appeal so that no additional time will be 
required for filing a designation of points, and 
counsel for the appellant having stated in open 
court that they have as their purpose the dili- 
gent prosecution of this appeal; 


NOW, THEREFORE, the stay and suspension 
of the decree pending the outcome of the appeal 
to the Court of Appeals for the Fifth Circuit 
is hereby granted upon and subject to the fol- 
lowing terms and conditions: 


1. The defendant shall, through his counsel, 
cooperate fully with plaintiffs’ counsel to the end 
that this appeal may be heard and determined 
at the earliest practicable date by the Court of 
Appeals, and if possible and practicable before 
the beginning of the Spring quarter at the Uni- 
versity of Georgia. 


2. The defendant shall, through his counsel, 
do whatever is necessary to be done to enable 
the Clerk of this court to prepare and transmit 
the record to the Court of Appeals as promptly 
as possible and without delay. 


3. The defendant shall, through his counsel, 
join plaintiffs’ counsel, if plaintiffs’ counsel so 
desire, in respectfully requesting the Court of 
Appeals, if it deems it practicable and wise: (a) 
to set this case for an early hearing at New 
Orleans rather than awaiting any regular session 
in Atlanta; (b) to hear this case upon the pres- 
ently available typewritten transcripts of the 
evidence, and upon typewritten briefs, so as to 
avoid delays incident to printing. 


4. The defendant shall execute bond in the 
amount of $5,000, with security to be approved 
by the Clerk, conditioned to pay to plaintiffs or 
their parent or parents, the excess of cost, includ- 
ing travel, of each plaintiff continuing to attend 
his or her present school, over what such cost, 
including travel, would be to attend the Uni- 
versity of Georgia from now until such plaintiff 
is permitted to enter the University of Georgia, 
in the event the provisions of the decree hereto- 
fore rendered for immediate entrance is affirmed 


on appeal. 
So ordered, this January 9, 1961. 
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Court of Appeals 
Vacation of Stay 
Tuttle, Circuit Judge 


ORDER 


This application by the original plaintiffs, 
Hamilton E. Holmes and Charlayne Hunter, the 
appellees in this Court, seeks an order of the un- 
dersigned as a Judge of the Court of Appeals 
for the Fifth Circuit vacating an order of stay 
pending the appeal entered by the District Court 
this morning. Authority for the grant of this 
Court of the relief sought is found in Rule 62(g) 
of the Federal Rules of Civil Procedure, which 
provides as follows: 


“(g) Power of Appellate Court Not 
Limited. The provisions in this rule do not 
limit any power of an appellate court or 
of a judge or justice thereof to stay pro- 
ceedings during the pendency of an appeal 
or to suspend, modify, restore, or grant an 
injunction during the pendency of an ap- 
peal or to make any order appropriate to 
preserve the status quo or the effectiveness 
of the judgment subsequently to be en- 
tered.” 


The injunction issued by the trial court on 
the 6th day of January, 1961, by the Honorable 
W. A. Bootle, United States District Judge for 
the Middle District of Georgia, permanently 
enjoined the defendant, Walter N. Danner, his 
agents, employees, successors, associates and all 
persons in active concert and participation with 
him from denying the plaintiffs the right to 
enroll in and enter the University of Georgia as 
students therein effective this day, if the plain- 
tiffs should so elect. The said judgment of in- 
junction was based upon extensive findings of 
fact. These findings expressly held that the 
plaintiffs had been and were being denied their 
constitutional rights under the 14th Amendment 
to the United States Constitution solely on 
account of their race or color by the denial by 
the defendant of their right to enter the Uni- 
versity of Georgia as students. This conclusion 
by the trial court was amply supported by sub- 
sidiary findings of fact. 


Notwithstanding the findings by the trial court 
that the plaintiffs were being denied such con- 
stitutional rights solely by reason of race or 
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color, the trial court, upon motion of the de- 
fendant Registrar, granted a stay of the injunc- 
tion pending an appeal by the University 
officials to the Court of Appeals for the Fifth 
Circuit. 


The grant of such a stay is largely discre- 
tionery and is based, among other things, upon 
the likelihood of a reversal of the judgment ap- 
pealed from in an appellate court. There being 
no substantial legal questions apparent from 
which the defendant can appeal, the appeal to 
this Court is, therefore, one largely on the find- 
ings of fact by the trial court. Appellate courts 
rarely reverse trial courts on findings of fact and 
are permitted to do so only if they find such 
findings “clearly erroneous.” No showing was 
made on this hearing to indicate that there is 
any substantial likelihood of a reversal of the 
decision of the District Court. 


The denial of a constitutional right, for what- 
ever reason, cannot be said to be wanting in 
serious damage merely because the damage can- 
not be measured by money. Irreparable injury 
results in the denial of a constitutional right, 
largely because it cannot be measured by any 
known scale of value. I do not believe that the 
courts can deny relief when asked to prevent a 
continued denial of constitutional rights merely 
on the ground that the grant of relief will pro- 
duce difficult or unpopular results. See Bush v. 
Orleans Parish School Board, 268 F.2d 78. Nor 
can a court refuse to enforce rights guaranteed 
under the 14th Amendment because the State 
has taken such action as to make its problem 
of compliance more difficult or even impossible. 


I am of the opinion that the quickest disposi- 
tion that can be made of this case, so far as 
granting these plaintiffs their right to an edu- 
cation in a State institution, as the trial court 
has clearly found that they are entitled to, is 
the best solution not only for them but for all 
others concerned. 


Finding no basis for the grant of the stay by 
the trial court other than its recognition of the 
right of every litigant to appeal from an adverse 
decision, I have concluded that the stay was 
improvidently granted. 


It is, therefore, ORDERED that the stay en- 
tered by the District Court for the Middle 
District of Georgia this date be and the same 
is hereby set aside, and it is 
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FURTHER ORDERED that the permanent 


January 6, 1961, be and the same is reinstated ef- 
injunction entered by the District Court on 


fective this date. See Lucy v. Adams, 350 U.S. 1. 


Supreme Court Action, January 10 


“Danner, Registrar, University of Georgia, pe- 
titioner v. Holmes. The motion to vacate order 
setting aside supersedeas and stay pending ap- 


peal presented to Mr. Justice Black, and by him 
referred to the Court, is denied.” January 10, 
1961, 29 L.W. 3212. 


District Court Injunction Against Cutting Off University 
Funds, January 10, 1961 


Meanwhile the state governor had on January 9 publicly stated that the 1956 Appropria- 
tions Act required him to cut off all funds to the university because of the January 6 decree, 
and had ordered the university closed for a week beginning at noon January 10. The district 
court, at 10:00 A. M. on January 10, stating that irreparable injury to plaintiffs and uni- 
versity students apparently would result before notice of plaintiffs’ motion for preliminary 
injunction could be given to the governor, ordered that the governor and other state of- 
ficials be restrained from cutting off funds to the university, and that plaintiffs’ motion for 
a preliminary injunction be set for hearing on January 12. On January 11, plaintiffs were 
admitted and enrolled as students in the university. After hearing, the court on January 12, 
noting the expressed intention of state officials to cut off university funds under the 1956 
Appropriations Act and stating that irreparable injury would result therefrom to plaintiffs 
and other university students, granted the preliminary injunction. The Act was declared to 
be unconstitutional on its face in view of United States Supreme Court decisions holding 
similar provisions unconstitutional, and the court enjoined the governor and other state of:- 





ficials from cutting off university funds because of the admission of any Negro to the uni- 


versity. 
BOOTLE, District Judge. 


This cause came on to be heard on the mo- 
tion of plaintiffs for a temporary restraining 
order and affidavit of Donald L. Hollowell, and 
it appearing to the court therefrom that there 
is danger of immediate and irreparable injury, 
loss and damage being caused to the plaintiffs 
before notice can be served and a hearing had 
on plaintiff's motion for a preliminary injunction, 
for the reason that such injuries are liable to 
occur before a hearing upon notice can be had 
inasmuch as on Jaunary 9, 1961, at midnight 
the Governor of the State of Georgia, the Hon- 
orable S. Ernest Vandiver issued a public state- 
ment that he is required by the laws of Georgia 
[Appropriation Act of 1956, Section 8(a) and 
8(d)] to cut off all funds appropriated to the 
University of Georgia since this Court on Jan- 
uary 6, 1961 entered an order directing the 
admission of plaintiffs, who are Negroes, to the 
University of Georgia, and because it appears 


from other public statements that the Governor 
has ordered the University of Georgia closed 
for at least one week beginning at noon January 
10, 1961 for the reason that the said appropria- 
tions Act requires him to cut off the funds 
appropriated to the University, because it ap- 
pears that if the funds appropriated to the 
University are cut off pursuant to said Act the 
University is effectively closed, and because it 
appears that if the funds are cut off and the 
University closed plaintiffs will continue to suf- 
fer the irreparable injury to their constitutional 
rights which this Court found on Jaunary 6, 
1961 has resulted to plaintiffs because of the ac- 
tions of the defendant herein, and because it 
appears that every day of schooling lost by 
these plaintiffs and the 7,500 other students 
presently enrolled in the University is an irre- 
parable injury and loss, and because it appears 
that this injury will result before notice of 
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plaintiffs’ motion for preliminary injunction can 
be given to the Governor in the special cir- 
cumstances of this case, it is 


Ordered, that S. Ernest Vandiver, as ex-official 
Director of the Bureau of the Budget of the 
State of Georgia, and B. E. Thrasher, Jr., Assist- 
ant Director of the Bureau of the Budget, their 
agents, servants, employees, attorneys, succes- 
sors, and all persons in active concert and par- 
ticipation with them are hereby restrained 
from cutting off or refusing to furnish any and 
all funds heretofore or hereafter to be appro- 
priated or apportioned to the University of 
Georgia at Athens under or in accordance with 
the General Appropriations Act of 1956, if said 
act be read as not containing any provisions for 
cut off of funds, on condition that a bond be 
filed by plaintiffs herein in the sum of $5,000 
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for the payment of such costs and damages as 
may be incurred or suffered by any party who 
is found to have been wrongfully enjoined or 
restrained and bond to be approved by the 
Clerk of this court; and it is further 

Ordered that plaintiffs’ motion for a pre- 
liminary injunction be set for hearing on Jan- 
uary 12, 1961 at 10:30 a.m., in the forenoon of 
that day or as soon thereafter as counsel can 
be heard, in the United States District Court, 
Middle District of Georgia, at Macon, Georgia, 
and that S. Ernest Vandiver and B. E. Thrasher 
then and there show cause why they should not 
be made parties to this case and enjoined as 
prayed. 

Ordered, that this order expire at the expira- 
tion of ten days from the entry hereof unless 
prior thereto this order is extended properly. 


Opinion and Preliminary Injunction of January 12 


On January 6, 1961 this Court entered a de- 
cree in the above-styled action permanently 
enjoining defendant, Registrar of the University 
of Georgia, “his agents, employees, successors, 


“associates and all persons inactive concert and 


participation with him” in substance from dis- 
criminating against plaintiffs and “other Negro 
residents of Georgia” in the matter of admission 
to the University of Georgia as students. 


On January 10, 1961 plaintiffs filed a “motion 
for further relief’? in which they asked this 
Court to grant a temporary restraining order, 
without notice, restraining the Honorable S. 
Ernest Vandiver, Governor of the State of 
Georgia and Director cf the Budget, and 
the Honorable B. E. Thrasher, Jr., Auditor of 
the State of Georgia and Assistant Director of 
the Budget, “their agents, successors, associates 
and all persons in active concert and participa- 
tion with them from enforcing Section 8(a) and 
8(d) of the 1956 Appropriations Act (Ga. Laws 
1956, Vol. 1, pp. 753, 762-65).” Because it ap- 
peared to this Court that “danger of immediate 
and irreparable injury, loss and damage being 
caused to plaintiffs [and the 7,500 other students 
enrolled in the University] before notice [could] 
be served and a hearing had on plaintiffs’ mo- 
tion for a preliminary injunction” existed, plain- 
tiffs’ motion for a temporary restraining order 
was granted. 





That restraining order also set a hearing for 
January 12, 1961 at 10:30 am. on plaintiffs’ 
motion for a preliminary injunction. That hear- 
ing has been held and, upon the basis of the 
evidence adduced thereat and the stipulations 
between the parties there made, the Court is 
of the opinion that plaintiffs’ motion for pre- 
liminary injunction should be granted. The 
following is intended to comply with the re- 
quirements of Fed. R. Civ. P. 52(a) with respect 
to findings of fact and conclusions of law. 


FINDINGS OF FACT 
1. 


The Honorable S. Ernest Vandiver is Gov- 
ernor of the State of Georgia, and, as such, ex- 
officio Director ofthe Budget. The Honorable 
B. E. Thrasher, Jr. is Auditor of the State of 
Georgia and, as such, ex-officio Assistant Direc- 
tor of the Budget. GA. CODE ANN. Sec. 40- 
401, 


2. 


_In a letter dated January 9, 1961, said Direc- 
tor of the Budget wrote the Honorable Garland 
Byrd, Lieutenant Governor, and the Honorable 
George L. Smith, II, Speaker, House of Rep- 
resentatives, as follows: 
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“After the ruling this afternoon by Chief 
Judge Elbert P. Tuttle of the Fifth Circuit 
of the United States Court of Appeals, I 
dispatched Honorable Eugene Cook, The 
Attorney General and his associate Special 
Counsel, representing the State of Georgia 
in the University case, to Washington, D.C., 
to seek from the appropriate Justice of 
the United States Supreme Court a super- 
sedas in order that the State may appeal the 
cause on its merits. A determination should 
be forthcoming on this by mid-day Tuesday. 
At that time every present legal resource 
will have been exhausted. 


“Meanwhile, it has been announced that the 
plaintiffs will be in attendance at classes 
at the University of Georgia Tuesday morn- 
ing under an order of Middle District 
Judge William A. Bootle. 


“Section VIII(d) of the Appropriations’ Act 
of 1956 places the mandatory responsibility 
upon me to make an administrative deter- 
mination of such entry, and as Director of 
the Bureau of the Budget of the State of 
Georgia to then and there recognize such 
fact and to enter up an order carrying out 
the provision of the above cited Act, which, 
under such circumstances, provides, in part, 
as follows: 


“ee 


. in such event no further funds shall 
be expended from such apportionment and 
the unexpended portion thereof shall be re- 
tained in the Treasury... .’ 


“It is the saddest duty of my life to sign 
an order recognizing that such a condition 
as contemplated by the statute does in fact 
now exist and that the State fund support 
must be withheld from the University. 


“That I must do when the event takes place. 
I am sure that you and members of the 
General Assembly understand that no other 
alternative was available to me. After a 
10-year legal battle conducted by the At- 
torney-General and the same special coun- 
sel, who have fought effectively and with 
dignity, all legal resources available and in 
this instance have been exhausted. 
“Without State appropriated funds and 
denied the expenditure of appropriated fees, 
the University of Georgia cannot operate 
as long as the funds prohibition is contained 
in the 1956 Act. 


“Its very existence in the law is a roadblock 
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to the application of admission require- 
ments to prospective students and, if al- 
lowed to stand, strips us of remaining 
safeguards and would cause chaos and con- 
fusion without any effective results what- 
soever. 

“Developments since 1956 have turned sub- 
section 8(d) from a source of hope to an 
albatross; indeed, events have given it the 
diametrically opposite effect from which it 
was intended by the Legislature. 

“If allowed to remain in the law, its effect 
will be to close the doors of Georgia’s hal- 
lowed halls, to cease bringing learning and 
enlightenment to over 7,500 young men 
and women pursuing a higher education, 
jeopardize their credits, create unrest among 
one of the most outstanding faculties in 
America and otherwise create harmful re- 
sults without accomplishing anything. Such 
wanton disregard of the learning process, 
I am sure you would agree with me, would 
be unthinkable. Besides, I have great faith 
in Georgia's youth of college age to take 
care of themselves, act as ladies and gentle- 
men and to reflect the highest credit on 
their State. 

“I will not be a party to defiance of law, 
as a few would wish, or do anything which 
might foment strife and violence in an ex- 
plosive situation. Therefore, in view of the 
above and all of the circumstances I urge 
that an amendment eliminating Section 
8(d) of the Appropriations’ Act of 1956 be 
adopted as soon as it is possible to do so.” 


3. 


Under the provisions of subsections (a) 
through (e) of Sec. 8(a) of the General Ap- 
propriations Act of 1956, were such provisions 
constitutional, it would be the duty of said 
Director of the Budget to withhold all funds 
from some divisions of the University of Georgia 
as soon as this Court’s order requiring the ad- 
mission of plaintiffs to the University is com- 
plied with. 

4, 


It is the express intention of said Director of 
the Budget to comply with such duty unless 
this Court restrains him from so doing. 

5. 


If said intention is carried out and funds 
are withheld from some divisions of the Uni- 
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versity, immediate and irreparable injury, loss 
and damage will result to plaintiffs and many 
of the 7,500 other students enrolled at the Uni- 
versity. 


6. 


If funds are withheld from some divisions of 
the University, said divisions of the University 
will be closed for an indefinite period, resulting 
in loss of schooling not only by plaintiffs but 
by many of the 7,500 other students enrolled at 
the University, notwithstanding the fact that in 
said quoted letter said Director of the Budget 
with commendable forthrightness urged a legis- 
lative amendment eliminating sub-section (d) 
of section 8(a) of the General Appropriations 
Act of 1956 “as soon as it is possible to do so.” 


8 


The Honorable George B. Hamilton, Treas- 
urer of the State of Georgia, who says he has 
the “responsibility of payments out of the 
Treasury,” has indicated by letter to the Honor- 
able B. E. Thrasher, Jr. dated January 11, 1961 
that he feels it is his “responsibility to retain 
unexpended portion of the apportionment” to 
the two schools of the University to which plain- 
tiffs have been admitted “in the treasury” be- 
cause of the provisions of subsection (d) of 
Section 8(a) of the General Appropriations Act 
of 1956, supra, and that he is presently “holding 
warrants numbers 1003 and 1005 payable to 
James A. Blissit, Treasurer of the University 
System.” The Honorable Eugene Cook, Attorney 
General of the State of Georgia, has advised 
the Court, however, that, in view of the find- 
ings of fact, conclusions of law and decree 
herein being entered Mr. Hamilton will have no 
hesitancy in releasing funds to the University 
of Georgia. 


CONCLUSIONS OF LAW 
ih. 


This Court has jurisdiction to grant a pre- 
liminary injunction enjoining the enforcement 
of Subsections (a) through (e) of Section 8(a) 
of the General Appropriations Act of 1956, 
supra, without convening a special three-judge 
court, because no substantial question regarding 
the constitutionality of said provisions is pres- 
ent. Ex parte Poresky, 290 U.S. 30 (1933); Bush 
vs. Orleans Parish School Board, 138 F.Supp. 
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336 (E.D. La. 1956), mandamus denied, 351 
U.S. 948 (1956); Board of Supervisors of La. St. 
U.&A.&N. Col. v. Ludley, 252 F.2d 372, 376 
(5th Cir. 1958); Hoxsey Cancer Clinic v. Fol- 
som, 155 F.Supp. 376 (D.C.D.C. 1957) 


2 


Subsections (a), (b), (c), (d) and (e) of 
Section 8(a) of the General Appropriations Act 
of 1956, supra, are clearly unconstitutional on 
their face. The United States Supreme Court 
has recently held that similar provisions fail to 
meet the tests of constitutionality required by 
the United States Constitution as construed by 
the decisions of that Court. Aaron v. McKinley, 
173 F.Supp. 944 (E.D. Ark. 1959, three-judge 
court), affd, 361 U.S. 197 (1959). See also 
Cooper v. Aaron, 358 U.S. 1 (1958); James vs. 
Duckworth, 170 F.Supp. 342 (E.D. Va. 1959); 
affd 267 F.2d 224 (4th Cir. 1959); Bush v. 
Orleans Parish School Board and Williams v. 
Davis, 187 F.Supp. 42 (E.D. La. 1960, three- 
judge court), stay denied, 5 L.Ed.2d 36 (1960). 


3. 


The Honorable S. Ernest Vandiver and the 
Honorable B. E. Thrasher, Jr., should be, and 
they are hereby made parties to this action. 


4, 
Plaintiffs’ motion for preliminary injunction 
should be and is hereby granted. 
Let decree be entered in accordance herewith. 
SO ORDERED, this 12th day of January, 
1961. 


/S/ W. O. Bootle 
United States District Judge 


Preliminary Injunction 


This cause came on for hearing on plaintiff's 
motion for preliminary injunction enjoining the 
Governor of the State of Georgia as ex-officio 
Director of the Bureau of the Budget of the 
State of Georgia and the assistant Director of 
the said Bureau from enforcing or giving effect 
to Sections 8(a) and 8(d) of the Appropriations 
Act of 1956. The hearing was held pursuant to 
an order issued by this court on January 10, 
1961 directing the said Governor and Assistant 
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Director to show cause on this date why they 
should not be added to parties to this cause and 
enjoined as prayed, a temporary restraining 
order without notice enjoining the Governor 
and the Assistant Director as prayed having also 
been issued on the same date. Counsel for both 
parties and counsel for the Governor and Assist- 
ant Director appeared. The Governor and the 
Assistant Director moved to dismiss plaintiffs’ 
motion for further relief requesting the prelimi- 
nary injunction. The court heard argument on 
said motion to dismiss and overruled the same. 
Now, after hearing counsel for all parties and 
after considering a written memorandum filed by 
the plaintiffs and a written argument filed by 
counsel for the Governor and the Assistant Di- 
rector, and the Court having made findings of 
fact and conclusions of law, it is now, 


ORDERED, that S. Ernest Vandiver, Gover- 
nor of the State of Georgia and ex-officio Direc- 
tor of the Bureau of the Budget of the State of 
Georgia and B. E. Thrasher, Assistant Director 
of the Bureau of the Budget of the State, their 


agents, employees, successors, associates, attor- 
neys and all other state officials and persons in 
active concert and participation with them, di- 
rectly and indirectly, be, and they hereby are, 
enjoined from cutting off or refusing to furnish 
or refusing to make available any and all funds 
appropriated or apportioned or to be appro- 
priated or apportioned to the University of 
Georgia at Athens, Georgia, under or in accord- 
ance with the General Appropriations Act of 
1956 or any other appropriation act because or 
on account of the admission to the University 
of Georgia of any Negro. 


ORDERED, FURTHER that S. Emest Vandi- 
ver, Governor of the State of Georgia and ex- 
officio Director of the Bureau of the Budget 
of the State of Georgia, B. E. Thrasher, Assist- 
ant Director of the Bureau of the Budget of 
the State of Georgia, be, and they hereby are, 
added as parties defendant in this cause. 

This 12th day of January, 1961. 

/S/ W. O. Bootle 
United States District Judge 


Injunction Against Suspension of 
Plaintiffs, January 13, 1961 


Because of a violent demonstration that had occurred on the university campus on the night 
of January 11, plaintiffs were suspended and removed from the university, pursuant to orders 
of the university dean of students (with the university president’s concurrence), “in order 
to protect all students.” Concluding that law and order had not broken down, that the court’s 
lawful orders could not be frustrated by violence and disorder, and that plaintiffs’ constitu- 
tional rights were not to be sacrificed to violence and disorder, the district court on January 
13 made the university’s dean of students and president parties to the action, directed the 
suspension order terminated by January 16, and temporarily enjoined university officials and 
employees from suspending or otherwise causing plaintiffs to leave the university for any 
reason related to mob action or violence. 


BOOTLE, District Judge 


On January 6, 1961 this court ordered the officers, with the help of University officials, had 





admission of plaintiffs to the University of 
Georgia, and plaintiffs were so admitted and 
enrolled as students at that institution on Jan- 
uary 11, 1961. Thereafter, during the night of 
January 11, 1961 a demonstration which at 
times became violent occurred in front of the 
dormitory in which plaintiff Hunter resided. Al- 
though at times the demonstration appeared 
to be getting out of hand, local law enforcement 


quelled the demonstration by 12 midnight. How- 
ever, pursuant to orders from Dean of Students 
Joseph Williams, which orders were concurred 
in by University President O. C. Aderhold, 
shortly after the suppression of the demonstra- 
tion plaintiffs were suspended from the Uni- 
versity “in order to protect all students,” and 
were removed from the University to their 
homes in Atlanta. 
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Counsel for respondents advise the court that 
they have been “informed by the Mayor of 
Athens and the Sheriff of Clarke County that, 
under normal protest demonstration, they have 
adequate police forces to maintain order on the 
campus.” Counsel for respondents also advise 
the court that they have been informed by the 
Governor that, “if and when he [the Governor] 
is notified by the appropriate local authorities 
that their efforts to maintain order under protest 
demonstrations have failed, he will immediately 
dispatch adequate State police forces as pro- 
vided for under the Constitution and laws of 
Georgia for the purpose of protecting lives and 
the property at the University of Georgia as 
the chief conservator of the peace.” 

However, respondents have stated that, “un- 
der the circumstances, they are not prepared at 
this time to voluntarily vacate the order sus- 
pending” plaintiffs. 

“The constitutional rights of [plaintiffs] are 
not to be sacrificed or yielded to . . . violence 
and disorder. . . .” Cooper v. Aaron, 358 U.S. 1, 
16 (1958). Nor can the lawful orders of this 
court be frustrated by violence and disorder. 


“The Court does not find and does not con- 
clude that law and order in this State have 
broken down or that the law enforcement 
agencies of this State are unwilling or inade- 
quate to maintain law and order at the Uni- 
versity.” Lucy v. Adams, Race Relations Law 
Reporter, Vol. I, No. 2, p. 323 (N.D. Ala. 1956). 
The court is therefore of the opinion that the 
order of suspension or withdrawal of plaintiffs 


should be lifted and vacated by 8:00 am., 
January 16, 1961. 

It is therefore ORDERED, ADJUDGED and 
DECREED 

1. That respondents, Dr. Joseph Williams, 
Dean of Students of the University of Georgia, 
and Dr. O. C. Aderhold, President of the Uni- 
versity of Georgia, be and they are hereby made 
parties to this action. 

2. That the order of suspension or withdrawal 
heretofore adopted by respondents be and the 
same is hereby directed to be terminated by 
6:00 a.m. on January 16, 1961. 

3. That Dr. O. C. Aderhold, President of the 
University of Georgia, Dr. Joseph Williams, 
Dean of Students of the University of Georgia, 
and all other officials of the University System 
of Georgia, their agents, employees, successors, 
associates, attorneys and all other persons in 
active concert and participation with them, and 
all other officials of the State of Georgia having 
any jurisdiction, management or control over 
the University of Georgia are hereby temporarily 
enjoined from suspending, withdrawing, dis- 
missing or otherwise causing the plaintiffs to 
leave the University of Georgia on the ground 
that the same is necessary for their personal 
safety because of mob action or violence on 
the campus of the University of Georgia in the 
City of Athens, Georgia, or for any other reason 
related to mob action or violence. 

This 13th day of January, 1961. 

/S/ W. O. Bootle 
United States District Judge 





CIVIL RIGHTS 


Conspiracy, State Action—Federal Statutes 


Billy BALL v. Joe YARBOROUGH, as an Individual and as President of the City Council of 
Perry, Florida, and. Moye Construction Company, of Perry and Deland, Florida. 


United States Court of Appeals, Fifth Circuit, August 30, 1960, 281 F.2d 789. 





SUMMARY: An individual brought an action for damages in federal court against the 
president of the city council of Perry, Florida, and against a construction company, al- 
leging violations of his rights under federal civil rights statutes in that (1) defendants had 
conspired to terminate his employment with the company, and (2) in so doing the city 
council president had been acting under color of office and color of authority of the city 
council in retaliation for a previous court appearance by plaintiff as a witness against the 
city chief of police. The district court dismissed the complaint for lack of federal jurisdic- 
tion, holding that the injury alleged therein was not within the protection of the civil rights 
statutes. The Court of Appeals for the Fifth Circuit affirmed on the basis of precedents of its 
own and of the United States Supreme Court. 
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CIVIL RIGHTS 
Jurisdiction—Federal Statutes 


Frank BYRD, by his guardian ad litem, Christobel Byrd, et al. v. Bennie A. GARY, Principal 
of Mayo High School, G, C. Mangum, Area No. 1 Superintendent, et al. 


United States District Court, Eastern District, South Carolina, Florence Division, May 18, 1960, 184 
F.Supp. 388. 


SUMMARY: Three boys, who had been sent home from a public high school in Darlington, 
South Carolina, for attempting to organize a student boycott of a product served in the school 
cafeteria, instituted an action in federal district court against school officials to secure 
reinstatement, alleging that the defendants were depriving them of civil rights guaranteed by 
the due process and equal protection clauses of the Fourteenth Amendment. A motion 
for a preliminary injunction to restrain defendants from expelling or threatening to expel 
plaintiffs was denied. Determining that defendants’ action had been a non-discriminatory exer- 
cise of discretion under a state statute authorizing the suspension or dismissal of pupils “when 
the best interest of the schools make it necessary,” the court expressed “grave doubt” as to 
federal jurisdiction because such discretionary action by state officials under state statutes 
“is not subject to attack under the Civil Rights Act,” no deprivation of constitutional or civil 
rights being shown thereby. Also, it was pointed out that the federal court should not grant 
injunctive relief because plaintiffs had not exhausted the administrative procedure provided 
by statute of conferring with the area superintendent, although, pursuant to the statute, 
notice had been given them individually of such opportunity. 





CIVIL RIGHTS 


Jurisdiction—Federal Statutes 
Michael COHEN v. Thomas CAHILL, as Chief of Police of the City and County of San Fran- 


cisco, et al., as police officers. 
United States Court of Appeals, Ninth Circuit, August 15, 1960, 281 F.2d 879. 


SUMMARY: An individual filed a complaint in federal court against three police officers of 
San Francisco, California, alleging that defendants, acting under color of state custom or 
usage, had deprived him of rights guaranteed by the federal constitution. The complaint 
declared that defendants, without charging him with any public offense, had: fraudulently 
gained entrance to plaintiff’s hotel room; forced him to dress and accompany them to the 
police station; searched his room, luggage, and personal papers against his will; questioned 
him against his will while he was detained for four or five hours at the police station; ordered 
him to leave the city; and taken photostatic copies of pages of his notebook and retained 
them. Plaintiff sought compensatory and punitive damages and an injunction restraining de- 
fendants from any further such behavior. Defendants moved to dismiss, without asserting 
grounds therefor, and offered affidavits challenging the truthfulness of the complaint. The 
court granted the motion on the ground that the complaint was frivolous. The Court of Ap- 
peals for the Ninth Circuit reversed and remanded. It was held that the complaint, if taken 
as true, stated a cause of action under the federal Civil Rights Act, and that the trial judge, 
having no power to dismiss a complaint as a sham on the basis of affidavits of the moving 
party without giving the other party a chance to reply by counter affidavits, erred in grant- 
ing the motion to dismiss rather than treating it as a motion for summary judgment. 
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CIVIL RIGHTS 


Jurisdiction, Conspiracy—Federaf Statutes 
William L. HANNA v. HOME INSURANCE COMPANY. 
United States Court of Appeals, Fifth Circuit, June 30, 1960, 281 F.2d 298. 


SUMMARY: An unsuccessful plaintiff in a personal injury lawsuit in Texas courts brought 
an action in federal district court against one of the two state court defendants for $1,000,000 
actual damages and $48,500,000 exemplary damages, alleging that this defendant had con- 
spired with numerous persons connected with the state court action—the other defendant 
therein, three defense attorneys, the trial court judge, reporter, clerk, constable and con- 
stable’s deputies, and the judges of the higher state courts—to deprive him of his rights under 
the Fifth and Fourteenth Amendments and the federal Civil Rights Statutes. The federal 
court construed the complaint as an effort to relitigate the state litigation and to obtain a review 
of the state courts’ decisions in the case, and dismissed it for failure to state a claim within the 
original jurisdiction of a federal district court. On appeal, the Court of Appeals for the Fifth 
Circuit affirmed. Noting plaintiff’s argument that he had “had no chance in the Texas courts 
because of the conspiracy against him” and his reliance therefor on the Civil Rights Statutes, 
the court held that 42 U.S.C.A. § 1981 is inapplicable because it does not provide for civil 
damages; and that 42 U.S.C.A. § 1983 is inapplicable because it affords a civil action for 
damages only against a person acting under color of state law, whereas defendant herein had 
not so acted, and because it does not provide a cause of action for a conspiracy to deny due 
process, but only for an actual denial of due process. It was also held that the complaint 
failed to state a claim under 42 U.S.C.A. § 1985 because it did not set out allegations to sup- 
port the charge that defendant’s conduct with other named persons was conspiratorial. The 
court noted precedents holding that under Section 1985 a purposeful conspiracy to deny due 
process must be shown and that errors or irregularities in state court proceedings are not 
sufficient. 





CIVIL RIGHTS 
Scope—Federal Statutes 


Otis BRYANT v. Z. E. HARRELSON, Warden, Retrieve State Farm. 


United States District Court, Southern District, Texas, Houston, Division, October 11, 1960, 187 
F.Supp. 738. 


SUMMARY: A Texas state prisoner filed in federal court a complaint under federal civil 
rights statutes and the Eighth Amendment to the United States Constitution, naming as de- 
fendant the warden of the prison farm whereon plaintiff was confined. The complaint al- 
leged certain matters related to work assignment in the fields, physical classifications, and 
confinement in segregation unit with attendant inconvenience as to food and quarters. It was 
also alleged that defendant whipped plaintiff on one occasion. The court determined that 
none of plaintiff’s causes of action was meritorious. It was held that objections to internal 
prison discipline and rules, in the absence of serious bodily injury, are not the basis of a 
cause of action under the civil rights statutes. The allegation of one whipping with no asser- 
tion of injury to plaintiff was insufficient to invoke the statutes, the court ruled, although it 
recognized that the infliction by prison officers of serious injury upon inmates would be an 
interference with the constitutional guarantee of due process which would be violative of the 
statutes. The court held the Eighth Amendment’s cruel and unusual punishment clause in- 
applicable to state action. 
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CIVIL RIGHTS 
Survival—Federal Statutes 


Edgar A. LAUDERDALE, Sr. v. Eugene G. SMITH, Chief of Police, City of Little Rock, 
Arkansas. : 


United States District Court, Eastern District, Arkansas, Western Division, September 27, 1960, 186 
F.Supp. 958. 


SUMMARY: Alleging that he had been deprived of due process of law in connection with his 
arrest for dynamiting a public building, an individual brought an action under civil rights 
statutes in federal district court against the chief of police of Little Rock, Arkansas. Plaintiff 
sought to recover damages for improper arrest, detention for an unreasonable length of time 
before being charged with an offense and without right to counsel, and setting excessive bail— 
all allegedly having occurred at the direction of defendant acting under color of state law, 
and to the harm of plaintiff’s reputation and community standing, embarrassment and grief 
to him and his family, and injury to his business. Upon defendant’s death, the administrator 
moved to dismiss, but plaintiff moved to revive the action against the administrator, Since the 
right of action sought to be enforced was created by Congress, the court looked to federal 
substantive law, in order to determine whether the action survived defendant’s death. 
Congress not having provided by statute for survival, the controlling federal common law rule 
was said to be that upon the death of the person inflicting the injury, causes of action akin to 
contract or tort actions affecting property rights survive, while those akin to tort actions in the 
nature of personal wrongs abate. The court concluded that any possible damage to plaintiff’s 
business was incidental to damage to his reputation and community standing, and was not 
directly the result of alleged conduct of defendant; and that the violations of plaintiff’s civil 
rights, if any occurred, were in the nature of personal wrongs, which under the federal rule 
did not survive defendant’s death. Holding that the cause of action had abated, the court 
granted the motion to dismiss. 





CRIMINAL LAW 

Concubinage—Arkansas 

Gene POLAND and Hollis Stephens v. STATE of Arkansas. 

J. A. HARDIN v. STATE of Arkansas. 

Supreme Court of Arkansas, October 31, 1960, 339 S.W.2d 421, 423. 


SUMMARY: Three white men were separately charged with concubinage, a felony under 
Arkansas statutes. In two separate trials in a state circuit court, the three were convicted, 
one upon proof that he had sexual intercourse with a Negro woman on two different days, 
and the other two upon proof that each had such intercourse with a Negro woman on single 
occasions. All of the defendants appealed to the Arkansas Supreme Court, where their cases 
were consolidated for argument. The convictions were reversed and the cases dismissed on 
the basis of precedents holding that the statutory definition of the crime as “living together 
or cohabitation” of persons of the Caucasian and Negro races means something more than 
occasional acts of sexual intercourse. The court noted a decision holding that “cohabitation” 
as used in a three year separation statute means an act of sexual intercourse, but pointed out 
that that decision cited and left unimpaired the precedents on concubinage. The court also 
rejected the argument that a 1959 legislative act amended the concubinage statute, holding 
that it applied only to the statute making miscegenation a misdemeanor. 


ROBINSON, Justice. 
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Appellants, Poland and Stephens, white men, 
were charged in separate felony informations 
with the crimes of concubinage. Two informa- 
tions were filed against Poland, one charging 
him with committing the crime of concubinage 
with Ruthie Lee Smith, a Negress, on December 
11, 1959, and the other information charging 
him with a like offense committed with the same 
woman on the 17th day of December. The 
felony information filed against Stephens 
charged him with committing the crime of con- 
cubinage on the 17th day of December, 1959, 
with Lula Mae Wallace, a Negress. All the cases 
were consolidated for trial. The only issue we 
reach is whether according to the undisputed 
facts the appellants are innocent as a matter of 
law of the crimes charged. 


Concubinage is a felony. Ark.Stat. § 41-806. 
The crime is defined by Ark.Stat. § 41-807, 
which provides: “The living together or cohabi- 
tation of persons of the Caucasian and of the 
Negro race shall be proof of the violation of 
provisions of section one [§ 41-806] of this act. 
For the purpose of this act [§§ 41-806—41-810], 
concubinage is hereby defined to be the unlaw- 
ful cohabitation of persons of the Caucasian 
race and of the Negro race, whether open or 
secret. 


The question is: Did the white men and the 
Negro women cohabit within the meaning of 
the statute? According to the evidence, the 
appellant Poland on two separate occasions, the 
llth and the 17th of December, went to a 
tourist court with the Negress, Ruthie Lee 
Smith, and engaged in sexual intercourse, and 
appellant Stephens went to the same tourist 
court with Lula Mae Wallace on December 17th 
and engaged in sexual intercourse. There is not 
any evidence of any illicit relationship between 
the individuals at any other time or place. This 
case is controlled by other cases heretofore de- 
cided by this Court. In Hovis v. State, 162 Ark. 
31, 257 S.W. 363, Mr. Justice Frank Smith said: 
“The testimony shows that appellant had met 
the colored girl for the purpose of having sex- 
ual intercourse with her on the night of his 
arrest, and that he had met her on frequent 
prior occasions for the same purpose. This, how- 
ever, does not constitute concubinage as de- 
fined by the statute. The statute creates and 
defines the offense. There was no testimony 
that appellant and the colored woman were 
living together, or had ever done so.” In Wilson 
v. State, 178 Ark. 1200, 13 S.W.2d 24, the evi- 
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dence proved beyond a reasonable doubt that a 
white person and a Negro had engaged in 
sexual intercourse. Mr. Justice Mehaffy, speak- 
ing for the Court, said: “The testimony in this 
case is ample to show that the appellant and 
the negro were guilty of adultery, but that does 
not constitute concubinage.” 


In McClure v. McClure, 205 Ark. 1032, 172 
S.W.2d 243, a divorce case, the Court held that 
cohabitation as used in the three year separation 
statute means an act of sexual intercourse; but 
that in determining the meaning to be given to 
words used by the Legislature, recourse often 
must be had to the context in which the lan- 
guage is used. The Court cited and left unim- 
paired the decisions in Sullivan v. State, 32 
Ark. 187; Taylor v. State, 36 Ark. 84; Bush v. 
State, 37 Ark. 215; Turney v. State, 60 Ark. 259, 
29 S.W. 893; and Hovis v. State, 162 Ark. 31, 
257 S.W. 363, all of which hold that cohabi- 
tation as used in the unlawful cohabitation and 
concubinage statutes means something more 
than occasional acts of sexual intercourse. 


The State contends that Act 108 of 1959 
amending Ark. Stat. § 41-805 has the effect of 
amending the concubinage statute. The 1959 act 
has no application to the concubinage statute 
at all. It applies to Ark. Stat. § 41-805, making it 
unlawful for a man and a woman of any race 
to cohabit together as husband and wife with- 
out being married. Under § 41-805 as amended 
by Act 108 of 1959 the first two offenses are 
misdemeanors, whereas any violation of the con- 
cubinage statute is a felony. 


Reversed and dismissed. 
* * * 


JOHNSON, Justice. 


Appellant, J. A. Hardin, a white man, was 
convicted of the crime of concubinage which 
is a felony. See Ark.Stat. §§ 41-806, 41-807. It 
was established that J. A. Hardin took a Negro 
woman to a tourist court and had sexual inter- 
course with her. There was no effort on the 
part of the State to prove that Hardin and the 
Negro woman ever lived together in any way 
except in the act of sexual intercourse at the 
tourist court. 


Hardin contended in the lower court and con- 
tends here that sexual intercourse standing alone 
is not sufficient evidence of the crime of con- 
cubinage. He raises other questions in this Court 
but we need not discuss them. 
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This case of Hardin was consolidated for oral 
argument in this Court with the case of Poland 
and Stephens v. State, No. 4982, 339 S.W.2d 
421, and the opinion delivered this day in the 
Poland and Stephens appeal clearly disposes 


of the present case. Therefore, in light of the 
opinion in the said Poland and Stephens case, 
No. 4982, 339 S.W.2d 421, the judgment of the 
Circuit Court in this case is reversed and the 
cause dismissed. 





CRIMINAL LAW 
Disorderly Conduct—Alabama 


CITY OF MONTGOMERY vy. R. Edwin KING, et al. 
Circuit Court of Montgomery County, Alabama, June 7, 1960. 


SUMMARY: Eight persons—one white man and seven Negroes—were arrested and tried in 
circuit court in Montgomery, Alabama, on charges of disorderly conduct in violation of a 
city ordinance [5 Race Rel. L. Rep. 525 (1960)]. Demand for a jury trial having been 
waived, the judge found as facts that on the date of the alleged violations: racial tension ex- 
isted in the city following recent widely publicized demonstrations by Negroes and the 
formation of large crowds of white persons in opposition thereto; the Negro defendants, as rep- 
resentatives of a Negro association publicly identified as an active advocate of racial inte- 
gration and connected with the demonstrations, met at the association’s headquarters with a 
group of white non-residents, including the white defendant, to discuss local race relations; 
the discussants adjourned to have a meal together at a local Negro restaurant, knowing that 
such action was contrary to a city ordinance and under prevailing circumstances was “calcu- 
lated to provoke resentment in a large segment of both the white and colored populations of 
the City” and “to provoke a breach of the peace”; the news of the integrated meal “spread 
like wildfire”, eventually attracting some 500 persons in a “restless,” “milling and mumbling” 
crowd; and defendant deliberately did acts calculated to produce a racial incident and in 
fact produced such an incident and caused a crowd to gather which “could readily have become 
disorderly or violent” but for the presence of peace officers and defendants’ subsequent ar- 
rests. Stating that a breach of the peace occurs when a community’s customary “decorum, 
tranquility, security and peace” is violated or threatened and that officers need not wait for 
actual violence or rioting to arrest for the offense, the court found defendants guilty. It 
noted that whether given conduct constitutes breach of the peace depends largely on the cir- 
cumstances of each case, integrated dining at many times and places being perfectly lawful. 


BAKER, Special Judge. 


Tue Cases Frnpincs oF FActs 





THERE ARE eight defendants in these cases, each 
of whom was charged with disorderly conduct 
in violation of an ordinance of the City of 
Montgomery adopted March 22, 1960. The ap- 
plicable provision is as follows: 


“It shall be unawful for any person to 
disturb the peace of others by . . . conduct 
calculated to provoke a breach of the 
peace.” 

The demand for jury trial was waived in each 
case at the request of defendants, and all eight 
cases were tried together before the under- 
signed as Special Judge by agreement of the 
parties through their counsel. 


1. The Court takes judicial notice of the fol- 
lowing facts, which are matters of common 
knowledge in the City of Montgomery, and 
which are generally known to all citizens of 
Montgomery (C.f. U.S. v. Harpole, 263 F. 2d, 71, 
82 [5th Cir. 1960] ): 


(a) That there existed in Montgomery on 
March 31, 1960, and for some weeks prior 
thereto, an atmosphere of tension between the 
races, and a general feeling of unrest. There 
had been demonstrations by students from 
Alabama State College and other members of 
the colored race, which had resulted in the 
forming of large crowds of white persons to 
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oppose the demonstrations. The law enforce- 
ment officers of the State, County and City had 
been increased and alerted. Riot and violence 
had been narrowly averted on at least one 
occasion only by the massing of large concen- 
tration of peace officers. There had been numer- 
ous incidents where trouble had been avoided 
only by the timely intervention of law en- 
forcement officers. 


(b) That the Montgomery Improvement As- 
sociation is a colored organization which openly 
and actively espouses and sponsors integration 
of the races and was actively connected with 
events in (a) above. 


(a) and (b) have received widespread 
publicity by press, television, radio and all other 
media for the dissemination of news, and are 
supported by the evidence in this case. 


(c) That from time immemorial, it has been 
contrary to the customs, traditions, morals, de- 
corum and tranquility of the people of Montgo- 
mery for white persons and colored persons to 
eat together in public restaurants, and it was 
not done. 


2. That the Rev. R. Edwin King, Jr. is an 
adult white male, attired in the dress of a 
minister, and was part of a group of white 
persons who were non-residents of Montgomery, 
but who were present in the City of Montgom- 
ery to investigate conditions existing between 
the white and colored races, including the events 
outlined in (a) above. 


3. That the white group of which defendant 
King was a member met with a group of colored 
representatives of Montgomery Improvement 
Association at the headquarters of MIA in 
Montgomery for the purpose of discussing racial 
conditions in the City of Montgomery, includ- 
ing the conditions outlined in 1(a) above, on 
the morning of March 3lst. 


The colored representatives of MIA who met 
for the discussions were the other seven defend- 
ants in this case, namely, Rev. S. S. Seay, Sr., 
Rev. Robert DuBose, Jr., Bessie Cole, Elroy 
Embry, James Richburg, Marzette Waits and 
Aner Ruth Young. 


4. That the white group and the colored 
group which met at MIA headquarters for the 
discussion included males and females, and in 
each group there were males and females of 
comparable age in the opposite group. 
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5. That prior to March 22, 1960, it was con- 
trary to the provisions of an ordinance of the 
City of Montgomery for members of the white 
and colored races to eat together in public 
restaurants. White persons did not visit the 
Regal Cafe, the public restaurant involved in 
this case. 


6. That the appearance of an integrated group 
such as described in 4 above was calculated to 
provoke resentment in a large segment of both 
the white and colored populations of the City 
of Montgomery, and the assemblage of large 
groups of people, which, in view of the facts 
and conditions described in 1(a), (b) and (c) 
and 4 above, was calculated to provoke a breach 
of the peace, order, decorum, security and tran- 
quility customarily enjoyed by the citizens of 
the community of Montgomery. 


7. That the facts in 1(a), (b) and (c) were 
well known to the seven colored representatives 
of the MIA, and were made known to defend- 
ant Rev. King in the discussions on the morning 
of March 31. That the facts in 5 and 6 were 
well known to the seven colored representatives 
of the MIA. 


8. That the integrated group described in 3 
and 4 above adjourned their meeting and dis- 
cussion from the headquarters of MIA, and in 
broad daylight went to the Regal Cafe, a public 
restaurant patronized only by colored persons, 
and to which white persons did not go. 


9. That the arrangements for the luncheon 
gathering were made by defendant Rev. S. S. 
Seay, Sr. 


10. That the group had dinner together at the 
restaurant on an integrated basis. The group 
was not loud or boisterous. 


11. That in some manner, not fully disclosed 
by the evidence, the news of the integrated din- 
ner spread like wildfire. It was reported to the 
Police Department of the City of Montgomery, 
and the Department of Public Safety of the 
State of Alabama, and to the news gathering 
agencies of Montgomery. The Director of Public 
Safety of the State of Alabama and several 
Assistants, the Police Commissioner of the City 
of Montgomery, and the Police Chief and a 
number of police officers proceeded to the Regal 
Cafe. 


12. That while the meal was in progress, a 
crowd gathered, which increased in size as 
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time wore on. That the crowd had grown to 
about five hundred persons at the time the 
arrests were made. 


13. That newspapermen, cameramen and other 
representatives of news gathering services were 
present to cover the situation. 


14, That the crowd which gathered and grew 
was not just a group of idle curiosity seekers, 
as contended by defendants, but was a restless 
crowd, which had divided into groups and were 
milling and mumbling. 


15. That the defendants and each of them 
deliberately did an act or acts which were cal- 
culated to produce a ‘racial incident, at a time 
and place and in a community where racial 
tension was high, and under circumstances 
where violence had been threatened and nar- 
rowly averted by racial incidents. 


16. That the acts done in fact produced a 
racial incident and caused a crowd to gather 
which could readily have become disorderly or 
violent had it not been for the presence of 
the peace officers at the scene, and the sub- 
sequent arrest of the defendants. 


OPINION 


Conduct which tends to cause a breach of the 
peace constitutes an offense at common law, 
and under many statutes and ordinances.—2 
Brill, Cyclopedia of Criminal Law, §957, pp. 
1524-5; 27 C.J.S., Disorderly Conduct, §1 (3) b. 
p. 5112; 17 Am. Jur., Disorderly Conduct, §2, p. 
188. 


The Court does not mean to find or to imply 
that integrated dining is per se unlawful. There 
are many occasions, times and places where it 
would be perfectly lawful. But, as stated in 2 
Brill, Cyclopedia of Law, §958, p. 1525: 


“§958. Acts amounting to a breach of the 
peace—In general. The term breach of the 
peace is generic, and includes all violations 
of the public peace or order and all acts 
tending to such a violation. Whether a 
person’s acts or conduct amount to a breach 
of the peace often depends largely upon 
the surrounding circumstances. And an act 
may be a breach of the peace because of 
the time when, or the place where, or the 
circumstances under which it is committed 
although it might not be if committed at a 
different time or place, or under different 
circumstances.” 


[Vo.. 5 


The same rule is stated in Delk v. Kentucky, 
LRA 1916B, 1117, 1121, (Ky.) where it is said: 


“It is well known that an act which, if 
committed at a certain place or time, would 
not amount to a breach of the peace, might 
well be considered as a crime if committed 
at another time or place, and under different 
circumstances. People v. Johnson, 86 Mich. 
175, 13 L.R.A. 163, 24 Am. St. Rep. 116, 
48 N.W. 870.” 


Again, in State v. Mancini, 101, Atl. 581, 583 
(Vt.): 


“The question whether certain conduct 
constitutes a breach of the peace often de- 
pends largely upon the circumstances of 
the particular case. An act which would be 
lawful in some circumstances may amount 
to a breach of the peace if done in other 
circumstances. 8 R.C.L. 285.” 


Further, it was not necessary for the officers 
to wait until violence actually erupted or a riot 
began before making the arrest. As stated in 
State v. Cooper, 122 A.L.R. 727, 730 (Minn.): 


“That there was no outburst of violence 
was not due to his behavior, but to the 
fortunate circumstance that he was arrested 
and taken away before any trouble broke.” 


Another statement of the rule from Delk v. 
Kentucky, supra, at 1120, is as follows: 


“The rule above mentioned is approved 
by Bishop in his New Criminal Law, vol. 
1, §539, as follows: “To lay the foundation 
for a criminal prosecution the peace need 
not be actually broken. The community is 
disquieted by any act tending to the breach, 
of such sort and proximity as to create 
disturbing apprehensions in the minds of 
the lookers-on. Thereon the law interferes 
and pronounces what is done indictable.” 


A breach of the peace occurs when the 
decorum, tranquility, security and peace which 
the community customarily enjoys is violated 
or threatened. As stated by the Supreme Court 
of the United States in Feiner v. N.Y., 340 
U.S. 315, 95 L.Ed. 295, 300: 


“The language of Cantwell v. Connecti- 
cut, 310 U.S. 296, 84 L.Ed. 1213, 60 S.Ct. 
900, 128 ALR 1352 (1940), is appropriate 
here. “The offense known as breach of the 
peace embraces a great variety of conduct 
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destroying or menacing public order and 
tranquility. It includes not only violent 
acts but acts and words likely to produce 
violence in others. No one would have the 
hardihood to suggest that the principle of 
freedom of speech sanctions incitement to 
riot or that religious liberty connotes the 
privilege to exhort others to physical at- 
tack upon those belonging to another sect. 
When clear and present danger of riot, 
disorder, interference with traffic upon the 
public streets, or other immediate threat 
to public safety, peace, or order, appears, 
the power of the State to prevent or pun- 
ish is obvious.’ 310 U.S. at 308.” (Emphasis 
ours. ) 


Attached hereto as an Appendix are other 
similar definitions from 5 Words and Phrases, 
766, et seq. and supplement under the heading 
“Breach of the Peace,” “Disturbance of public 
tranquility,” from which it will be seen that the 
tule is almost universal in its application. 


FINDING OF GUILTY 


Under the “Finding of Fact,” as set out above, 
and the applicable principles of law, I find the 
defendants, and each defendant separately, 
guilty of conduct calculated to provoke a breach 
of the peace. 


Done at Montgomery this 7th day of June, 
1960. 
Sam Rice Baker 
Special Circuit Judge. 


Appendix 


“*Breach of the peace,’ for which private 
person may make arrest without warrant, 
is generic term including all violations of 
public peace or order calculated to disturb 
public tranquility, not merely fighting or 
rioting. Smith v. Drew, 26 P. 2d 1040, 175 
Wash. 11. 


“By ‘peace’ is meant the tranquility en- 
joyed by the citizens of a municipality or 
community where good order reigns among 
its members. It is the natural right among 
all persons in a political society, and any 
intentional violation of that right is a ‘breach 
of the peace. Town of Neola v. Reichart, 
109 N.W. 5, 6, 131 Iowa, 492. 


“The term ‘breach of the peace’ is generic, 
and includes all violations of the public 
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peace or order or decorum; in other words, 
it signifies the offence of disturbing the 
public peace or tranquility enjoyed by the 
citizens of a community . . . By peace, as 
used in this connection, is meant the tran- 
quility enjoyed by the citizens of a munici- 
pality or a community where good order 
reigns. State v. Dean, 126 S.E. 411, 412, 98 
W. Va. 88. 

“The ‘public peace’ is that sense of security 
and tranquility, so necessary to one’s com- 
fort, which every person feels under the pro- 
tection of the law, and a breach of the peace 


‘is an invasion of the protection which the law 


thus affords; and a violation of public order 
of decorum, if calculated and intended to 
disturb public tranquility, may constitute a 
breach of the peace. State v. Mancini, 101 
A. 581, 583, 91 Vt. 507. 

“The word ‘peace’ in the phrase ‘breach 
of the peace,’ means the tranquility enjoyed 
by the citizens of a municipality or commun- 
ity where good order reigns among its mem- 
bers; that invisible sense of security which 
every man feels necessary to his comfort, 
and for which all governments are instituted. 
State v. Reichman, 188 S.W. 597, 601, 135 
Tenn. 685, Ann. Cas. 1918B, 889. 


“The term ‘breach of peace’ is generic 
and includes all violations of public peace or 
order, or decorum; in other words, signifies 
offense of disturbing public peace or tran- 
quility enjoyed by citizens of a community; 
a disturbance of public tranquility by any 
act or conduct inciting to violence or tend- 
ing to provoke or excite others to break the 
peace; a disturbance of public order by any 
act of violence, or by an act likely to pro- 
duce violence, or which, by causing con- 
sternation and alarm, disturbs peace and 
quiet of community. “Breach of the peace’ is 
substantially synonymous with ‘disturbance 
of the peace,’ and means violation of public 
tranquility and order—offense of breaking 
or disturbing public peace by any riotous, 
forcible, or unlawful proceeding (Pen. Code, 
§§415, 416). People v. Anderson (Cal.) 1 P. 
(2d) 64, 66. 

“In general terms, ‘breach of peace’ is vio- 
lation of public order and decorum, or dis- 


* turbance of public tranquility, by any act 


or conduct inciting to violence or tending 
to provoke or excite others to break peace. 
City of Louisiana v. Bottoms (Mo.) 300 S. 
W. 316, 317. 
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“‘Breach of the peace’ is disturbance of 
public order by act of violence, or by act 
likely to produce violence, or which, by 
causing consternation and alarm, disturbs 
peace of community. Penal Law, §722, subd. 
2. People v. Perry, 193 N.E. 175, 176, 265 
N.Y. 362. 


“The offense known as ‘breach of the peace’ 
embraces a great variety of conduct destroy- 
ing or menacing public order and tran- 
quility and includes not only violent acts 


but acts and words likely to produce vio- 
lence in others. Feiner v. People of State of 
N.Y., N.Y., 71 St. Ct. 303, 306, 340 U.S. 315, 
95 L.Ed. 295. 


““Breach of the peace’ embraces a great 
variety of conduct destroying or menacing 
public order and tranquility, and includes 
not only violent acts but acts and words 
likely to produce violence in others. Miller 
v. State, 133 P, 2d. 223, 229, 75 Okl. Cr. 
428.” 





CRIMINAL LAW 
Trespass—Georgia 


John F, COLLINS vy. Martin Luther KING, Jr. 


Superior Court, Fulton County, Georgia, September 13, 1960, Case No. A-82264, S.E.2d 





SUMMARY: A candidate for the Georgia state legislature presented a petition in equity to 
the presiding judge of the superior court for Fulton County, Georgia, requesting injunctive re- 
lief against Martin Luther King, Jr., in respect to the violation of state criminal trespass laws, 
although petitioner had no property interest in any of the premises where trespasses alleged- 
ly had been committed or were contemplated. (A newspaper report stated that petitioner was 
seeking to restrain defendant from leading “kneel-in” attempts in Atlanta area churches). 
The petition was dismissed, the court holding that it was without jurisdiction in equity to en- 
join the commission of a crime or otherwise participate in the administration of the criminal 


law. 


WHITMAN, Judge. 


ORDER ON PRESENTATION 
OF PETITION FOR 
INJUNCTIVE RELIEF 


The within and foregoing petition of JOHN 
F. COLLINS, named as plaintiff, complaining 
against MARTIN LUTHER KING, JR., named 
as defendant, was presented on Monday, Sep- 
tember 12, 1960, to the undersigned as Presiding 
Judge of the Superior Court of the Atlanta 
Judicial Circuit. At the time of the presentation 
of said petition said John F. Collins stated to 
the undersigned that he is not the owner of any 
of the property or premises of another or others 
in respect of which alleged trespasses have been 
committed or are contemplated, and that he is 
not the owner of any interest in said property 
or premises; and at said time said Collins also 


stated to the undersigned that the purpose of 
said petition is to have injunctive relief against 
the violation or violations of the criminal laws. 
of the State of Georgia. 


Said petition purports to be a petition in equity 
seeking injunctive relief in respect of alleged 
violation or violations of criminal laws of the 
State of Georgia. 


“Equity will take no part in the administration 
of the criminal law. It will neither aid criminal 
courts in the exercise of their jurisdiction, nor 
will it restrain or obstruct them.” 


Code of Georgia, Annotated, Section 55-102; 

Hunter v. City of Atlanta, 212 Ga. 179. 

“A Court of equity will not enjoin the com- 
mission of crime generally.” 
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Dean v. State, 151 Ga. 371, quoted in Ben- 
nett v. Bennett, 161 Ga. 936. 


“It is a well-settled maxim that as a general 
rule equity will not interfere with the progress 
of criminal or quasicriminal prosecutions. This 
dogma of aloofness which should characterize 
and distinguish the independence of the civil 
and criminal jurisdictions each from the other 
would seem to be equally applicable to the con- 
verse of the proposition; and so it may be said 
that equity can not be used to enforce the 
criminal law. * * * * Generally in the violation 
of a public law mere personal grievances are 
merged in the greater wrong against the State 
and its people. * * * * Matters of State policy 
can not be enforced by private litigation. The 
State alone, acting through its officers provided 
by law, must enforce laws penal in their nature.” 

Bennett v. Kimmel, 163 Ga. 725. 


It is the duty of any judicial tribunal to first 
ascertain whether or not it has jurisdiction of 
the parties and subject-matter. 

Churchwell v. Briggs,-89 Ga. App. 550, 554. 

“Jurisdiction of the subject-matter of a suit 
can not be conferred by agreement or consent, 
or be waived or based on an estoppel of a party 
to deny that it exists. 

Ethridge v. Echols, 212 Ga. 597, quoting from 
Langston v. Nash, 192 Ga. 427, 429. 

The Superior Court of Fulton County, Georgia 
(Atlanta Judicial Circuit) is without jurisdiction 
of the subject-matter of the petition under con- 
sideration. 


See Newman v. Aldredge, Commissioner, 210 
Ga. 765. 


Proceedings in the Superior Court in a case 
wherein it has no jurisdiction of the subject-mat- 
ter are nullities. When a court has no jurisdiction 
of a subject-matter, the whole proceeding is 
coram non judice and void. 


Deans v. Deans, 164 Ga. 162, and cases cited. 


Where the Court is without jurisdiction to 
render a valid judgment, it is proper for the 
Judge at any time while the suit is pending to 
dismiss it upon his motion. 


Shelton v. Shelton, 209 Ga. 454, and cases 
cited. 


Whether a petition for extraordinary remedy, 
as in the matter now before the Court, requires 
sanction before filing or not (in this connection 
see Code of Georgia, Annotated, Section 81-212, 
as amended; Donalson v. Donalson, 199 Ga. 391, 
and Howard v. Warren, 206 Ga. 838), even if 
sanction before filing is required, the Court does 
not sanction the petition but holds that it is 
without jurisdiction to entertain the same and is 
not required to issue rule nisi thereon, and said 
petition is hereby dismissed and the relief prayed 
therein denied for want of jurisdiction of the 
subject-matter thereof. 

Let said petition and this order be filed in the 
Office of the Clerk of this Court merely as a 
matter of record, with costs taxed against said 
John F. Collins. 

This September 13, 1960. 





ELECTIONS 


Registration—Alabama 


UNITED STATES OF AMERICA vy. State of ALABAMA, et al., ete. 
United States District Court, Middle District, Alabama, Eastern Division, November 17, 1960, Civil 


Action 479-E, ____ F.Supp. ‘ 








SUMMARY: The Attorney General of the United States filed suit in federal district court 
against the State of Alabama and the registrars of voting in Macon County, Alabama, charging 
practices which had the effect of denying Negroes-the right to vote secured by the Fifteenth 
Amendment. The defendants moved to dismiss on various grounds, but the court refused. 
The 1957 Civil Rights Act [2 Race Rel. L. Rep. 1011 (1957)], under which the suit was 
filed, was held to outline specifically the allegations and procedures which were employed 
by the Attorney General. The court further held that it had jurisdiction, that the United 
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States was the real party in interest, that the Eleventh Amendment therefore does not bar this 
action, that the state of Alabama could be accountable for discriminatory acts on the part of 
its officials, and that the 1957 and 1960 Civil Rights Acts were “appropriate legislation” 
within the meaning of the Fifteenth Amendment. The United States also moved for an order 
requiring defendants to produce registration records for inspection and copying. The motion 


was granted. 
Jounson, District Judge. 


This cause is now submitted upon the motion 
of the defendants filed herein on October 18, 
1960, separately and severally, wherein said de- 
fendants seek to have this Court dismiss the 
complaint as amended and supplemented, said 
amended and supplemental complaint having 
been filed herein on October 7, 1960. 


The defendants’ motion to dismiss is based 
upon over one hundred grounds and is directed 
to the sufficiency of the complaint as amended 
and supplemented, jurisdictional questions, par- 
ties to the suit, and contentions that the United 
States has no right to commence or prosecute 
this action because it seeks preventive relief on 
behalf of a group or class of persons. Included 
in these contentions is an attack on the constitu- 
tionality of the Civil Rights Act of 1957 and the 
Civil Rights Act of 1960. 


The amended and supplemental complaint 
alleges certain acts and practices on the part of 
the defendants by which certain citizens have 
been deprived of a right and privilege secured 
by § 197l(a), Title 42, U.S.C.A., namely, the 
right and privilege of citizens of the United 
States who are otherwise qualified by law to 
vote to be entitled and allowed to vote without 
discrimination or distinction because of race or 
color. It should be noted that these allegations 
include and follow the essential requirements 
of the Congressional enactment. 


It should also be noted that the Congress of 
the United States in enacting § 1971(c), Title 
42, U.S.C.A.,? specifically authorizes the Attorney 
General of the United States to institute litiga- 
tion for preventive relief “[w]henever any per- 
son has engaged or . . . is about to engage in 
any act or practice which would deprive any 
other person of any right . . . secured by sub- 
section (a) ....” Thus, it is apparent that the 
complaint as amended and supplemented seeks 
the preventive relief authorized by Congress, and 
the public officer, that is, the Attorney General 
of the United States, is authorized to institute 
such litigation for the purpose of obtaining such 
preventive relief. 





The various contentions in defendants’ mo- 
tion to dismiss attacking the jurisdiction of this 
Court are clearly unfounded. The Congress of 
the United States expressly conferred jurisdic- 
tion on “the district courts of the United States” 
by § 1971(d), Title 42, U.S.C.A* The related 
contentions that the relief sought by the plain- 
tiff is not within the jurisdictional power of the 
courts of the United States and that the courts 
of the United States have no jurisdiction to en- 
join the state and its officers were treated by 
this Court in State of Alabama, etc. v. Rogers 
(August 11, 1960), ______F. Supp. 
where this Court said: 





“Although the particular qualifications one 
must possess to exercise this right to vote are 
left to the states—as long as that exercise 
is within the constitutional framework— 
the power to protect voters who are quali- 
fied is confided to the Congress of the 
United States.” 


See also this Court’s opinion in In re Wallace, 
et al., 170 F. Supp. 63, wherein this Court ruled 
against a similar claim that was predicated upon 
the theory that the states have exclusive juris- 
diction in the field of voting. 


Those grounds in defendants’ motion to dis- 
miss that are predicated upon the theory that 
the United States is not the real party in in- 
terest and that this is a “vicarious controversy” 
are unfounded. This issue was disposed of in 
United States v. Raines, et al., 362 U.S. 17, 
wherein the Supreme Court stated: 


“But there is the highest public interest 
in the due observance of all the constitu- 
tional guarantees, including those that bear 
the most directly on private rights, and we 
think it perfectly competent for Congress 
to authorize the United States to be the 
guardian of that public interest in a suit for 
injunctive relief.” 


It necessarily follows that since the United 
States is the real party in interest in actions such 
as this, the Eleventh Amendment to the Consti- 
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tution of the United States presents no bar to 
the institution and prosecution of this action. 
See United States v. Texas, 143 U.S. 621, and 
United States v. California, 332 U.S. 19. 


The related contentions of the defendants 
that the State of Alabama is not accountable for 
any discriminatory acts on the part of its regis- 
tration officials are also without merit. Any 
discriminatory acts on the part of state officials 
while acting in the discharge of their official 
duties, which deprive citizens of their consti- 
tutional rights are properly imputed to the 
state when the action to prevent such discrim- 
ination is to secure rights as guaranteed by the 
Fourteenth and Fifteenth Amendments to the 
Constitution of the United States. As a matter 
of fact, it is only because of the states’ consti- 
tutional responsibility that the actions on the 
part of state officials fall within the prohibition 
of these constitutional amendments. See United 
States v. Raines, et al., supra, and Aaron v. 
Cooper, 358 U.S. 1, in this latter case the 
Supreme Court stating: 


““TWhen an official] is clothed with the 
State’s power, his act is that of the State. 
This must be so, or the constitutional pro- 
hibition has no meaning.’ Ex parte Virginia, 
100 U.S. 339, 347.” 


As a matter of fact, such contention on the 
part of the defendants ignores subsection (b), 
Title VI of the Civil Rights Act of 1960, which 
subsection amended the 1957 Act to specifically 
authorize a suit such as the suit now before this 
Court to be filed and prosecuted against a state. 
The legislative history of this part of the 1960 
Act indicates that it grew out of the ruling of 
this Court in this case, wherein this Court on 
March 6, 1959, dismissed this action with the 
observation that it was “the individual officers 
that preventive relief . . . must be obtained 
against”, and also: “the Act [1957 Civil Rights 
Act] was only to be used to obtain preventive 
relief against individual persons” and not against 
states. Thus, the several contentions by the de- 
fendants to the effect that the 1957 and 1960 
Civil Rights Act are unconstitutional as not 
being “appropriate legislation” are equally with- 
out merit. This Court has already held in In re 
Wallace, supra, that such a contention is un- 
founded insofar as the 1957 Civil Rights Act is 
concerned. See also United States v. Raines, et 
al., supra, wherein the Supreme Court of the 
United States held the 1957 Act to be “ap- 
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propriate legislation” under the Fifteenth 
Amendment to the Constitution of the United 
States. As to the constitutionality of Title III 
of the 1960 Act, see the opinion of this Court 
in State of Alabama, ex rel. Gallion v. Rogers 
(August 11, 1960, ———F. Supp.———.) Insofar 
as the points defendants now direct to Title VI 
of the 1960 Act are concerned, the same con- 
clusions stated by this Court in the opinion 
rendered in that case are applicable. 


For the foregoing several reasons, this Court 
is of the firm opinion that the defendants’ 
motion to dismiss is without merit and should 
be overruled and denied. 


A formal order will be entered accordingly. 
Done, this the 17th day of November, 1960. 


1. Title 42, U.S.C.A., § 1971(a)—“All citizens of the 
United States who are otherwise qualified by law 
to vote at any election by the people in any State, 
Territory, district, county, city, parish, township, 
school district, municipality, or other territorial su’ 
division, shall be entitled and allowed to vote at 
all such elections, without distinction of race, color, 
or previous condition of servitude; any constitution, 
law, custom, usage, or regulation of any State or 
Territory, or by or under its authority, to the con- 
trary notwithstanding.” 


2. Title 42, US.C.A. § 1971(c)—“Whenever any 
person has engaged or there are reasonable grounds 
to believe that any person is about to engage in 
any act or practice which would deprive any other 
person of any 2.8) or privilege s by sub- 
section (a) or (b) of this section, the Attorney 
General may institute for the United States, or in 
the name of the United States, a civil action or 
other proper proceeding for preventive relief, in- 
cluding an application for a permanent or tempor- 
ary injunction, restraining order or other order. 


In any proceeding hereunder the United States 
shall »€ liable for costs the same as a private 
person. 


8. Title 42, U.S.C.A., § 1971(d)—“The district courts 
of the United States shall have jurisdiction of 
proceedings instituted pursuant to this section and 
shall exercise the same without regard to whether 
the party aggrieved shall have exhausted any ad- 
ministrative or other remedies that may be pro- 
vided by law.” 


4: United States v. State of Alabama, etc., 171 F. 
Supp. 720, ed 267 F. 2d 803, and reversed 
5 pan Supreme Court of the United States, 





MEMORANDUM OPINION 
AND ORDER 


_ This cause is now submitted upon the motion 
of the defendants filed herein on November 4, 
1960, seeking to have this Court order and re- 
quire the United States to produce and permit 
the defendants to inspect and copy or photo- 
graph certain documents and papers in the pos- 





1110 RACE RELATIONS LAW REPORTER 


session, custody or control of the United States, 
the Attorney General of the United States, or 
the United States Attorney for this district. 


The motion seeks to inspect and copy docu- 
ments, records and papers that fall into two 
separate categories. They are: 


1. All records, documents and papers in 
its or their possession, custody or control 
which form the basis for the allegations of 
paragraphs 7(a), 7(b), 7(c), (1), (2), (3), 
(4), (5), (6), (7), (8), (9), and (10), 3(a), 
(b), (c), (d), (e), 9, 10 and 11 of the Amended 
and Supplemental Bill of Complaint. 


2. All records, documents, papers, complaints 
and Federal Bureau of Investigation files and 
reports pertaining to the persons referred to in 
Paragraph 15 of the original Bill of Complaint, 
in Paragraph 7(10) of the Amended and Sup- 
plemental Bill of Complaint, and in Exhibit A 
attached thereto. 


As to that category seeking the documents 
and records “which form the basis for the 
allegations” of certain enumerated paragraphs 
of the complaint, it appears that defendants 
have failed to assert any cause whatever for 
the requested discovery and inspection beyond 
a bare assertion that such documents and re- 
cords are necessary to their defense. This request 
seeks not only plaintiff's evidence but to have 
plaintiff evaluate such evidence for the defend- 
ants in that it seeks to have plaintiff determine 
what records and documents it has which form 
the basis for certain allegations in the complaint. 
As ‘a matter of fact, it would be extremely 
difficult for the defendants to show good cause 
within the meaning of the discovery rule and 
the cases interpreting that rule as to this cate- 
gory of records and documents, since all these 
documents and records presumably are in the 
possession of the defendants themselves. These 
documents and records, insofar as it appears 
to this Court, are available and accessible to 
the defendants. Since Rule 34 of the Federal 
Rules of Civil Procedure requires a showing of 
“good cause” and also requires that the docu- 
ments and records sought under this rule be 
specified with particularity, and since the de- 
fendants have done neither as to those docu- 
ments, records and papers they seek in the first 
category of their motion, that part of the motion 
for production must be denied. See Hickman v. 
Taylor, 329 U.S. 495; Alltmont v. United States, 
(CCA 3, 1950), 117 F. 2d 971; Martin v. Capital 
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Transit Company, (CCA, DC, 1948), 170 F. 2d 
811, and numerous other cases set out and dis- 
cussed in 4 Moore’s Federal Procedure (2d Ed.) 
2449, et seq. 


As to the second category of records and docu- 
ments the defendants seek to copy and inspect, 
that is the Federal Bureau of Investigation files 
and reports, the authorities that require denial 
of such a motion are, generally speaking, the 
same as those above cited. The argument of 
the defendants that they are only seeking the 
same type of documents and records the plain- 
tiff is seeking in its motion to produce is a 
fallacious one, since the United States has not 
asked this Court to require the Attorney Gen- 
eral for the State of Alabama and/or his in- 
vestigators to produce their investigative files 
as they pertain to this case. That is exactly the 
request the State of Alabama is making of this 
Court in the second category of its motion. 


For the foregoing reasons and for good cause, 
it is the ORDER, JUDGMENT and DECREE 
of this Court that the motion of the State of 
Alabama, Wheeler Dyson and Charles Donald 
Scott, filed herein on November 4, 1960, seeking 
to have this Court order the United States of 
America to produce certain records, documents 
and papers for the inspection and copying by 
the defendants, be and the same is hereby 
denied. 


Done, this the 17th day of November, 1960. 


ORDER FOR PRODUCTION 


The motion of plaintiff, the United States of 
America, for an order requiring the defendants, 
State of Alabama, Wheeler Dyson, and Charles 
Donald Scott, to produce and permit the in- 
spection and copying or photographing by plain- 
tiffs attorneys and agents of certain records, 
documents and papers in the possession, custody 
or control of the defendants having come on 
for hearing on November 10, 1960, and good 
cause appearing thereof; 


IT IS HEREBY ORDERED: 


1. That the motion of plaintiff, the United 
States of America, be and it hereby is granted 
and that defendants State of Alabama, Wheeler 
Dyson, and Charles Donald Scott, their at- 
torneys and agents, produce and permit plain- 
tiffs attorneys and agents to inspect and copy 
or photograph the following records, documents 
and papers: 
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(a) All applications for registration for voting 
and all questionnaires and oaths relating to such 
applications, received by, or filed with the Board 
of Registrars of Macon County, Alabama, or 
any ‘member thereof, since January 1, 1950. 


(b) All records, documents or papers made 
or received by the Board of Registrars of Macon 
County, Alabama, or any member thereof, since 
January 1, 1950, relating to or reflecting the 
ability of applicants for registration for voting 
to read and write any article of the Constitution 
of the United States in the English language 
(as prescribed by Section 32, Title 17, Code of 
Alabama, 1940). 


(c) Copies of any rules and regulations made 
or adopted by the Board of Registrars of Macon 
County, Alabama, or any member thereof, since 
January 1, 1950, regarding the registration of 
voters (in accordance with Section 53, Title 17, 
Code of Alabama, 1940). 


(d) All lists of registered voters in Macon 
County, Alabama, which have been compiled 
since January 1, 1950. 


(e) All poll tax records which have been made 
or maintained in Macon County, Alabama, since 
January 1, 1950. 


(f) All current poll books or other docu- 
ments used in elections in Macon County, 
Alabama, to identify registered voters. 


(g) All books, documents or papers made, 
used, or maintained by the Board of Registrars 
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of Macon County, Alabama, or any member 
thereof, which contain the names of persons 
in Macon County who have sought to apply 
for registration for voting, said books, docu- 
ments or papers being used to determine the 
order in which prospective applicants for regis- 
tration will be permitted to make application. 


(h) All notices which have been made or 
published by the Board of Registrars of Macon 
County, Alabama, or any member thereof, since 
January 1, 1950, designating the dates, times, 
and places for receiving applications for regis- 
tration for voting. 


(i) All other records, documents or papers 
which have been made or received by the Board 
of Registrars of Macon County, Alabama, or 
any member thereof, since January 1, 1950, con- 
cerning the qualifications for voting of any 
applicant for registration. 


2. That said records, documents and papers 
be produced at the Macon County Courthouse, 
Tuskegee, Alabama, at 10:00 a.m., on November 
21, 1960 and from day to day thereafter until 
said inspection and copying is completed, or 
until further order of this Court, or at such 
other time and/or place as is agreed upon by 
the parties, and for such time thereafter as 
will be necessary for the plaintiffs attorneys 
and agents to complete the inspection, copying 
or photographing of said records, documents and 
papers. 


Done, this the 17th day of November, 1960. 





ELECTIONS 
Registration—Federal Statutes 


UNITED STATES of America v. James Griggs RAINES, et al., Registrars and Deputy Regis- 


trars of Terrell County, Georgia. 





United States District Court, Middle District, Georgia, Americus Division, September 13, 1960, Civil 
Action No, 442, F.Supp 


SUMMARY: The United States brought an action in federal district court to enjoin the Terrell 
County, Georgia, registrars and deputy registrars of voters from depriving certain county 
Negro citizens of voting rights because of race or color, in violation of the 1957 Civil Rights 
Act. Holding an invoked section of that Act unconstitutional, the court granted a motion 
to dismiss. 172 F. Supp. 552, 4 Race Rel. L. Rep. 314 (1959). The Supreme Court re- 
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versed, holding that the Act as applied to this case should have been sustained. 362 U.S. 
17, 5 Race Rel. L. Rep. 11 (1960). After a trial on the merits, the district court determined 
that from July 7, 1956, until the commencement of the trial on June 27, 1960, defendants 
and other county voting officials had engaged in acts and practices depriving county Negro 
citizens of the right to vote without distinctions based on race or color, in violation of the 
Civil Rights Act of 1957. Those acts and practices were found to include: (a) the use of differ. 
ently colored registration application forms for whites and Negroes; (b) the keeping of sepa- 
rate registration and voting records for whites and Negroes, according to race; (c) delaying 
action upon the registration applications of Negroes, but not those of whites; (d) in administer- 
ing literacy tests, requiring Negroes to read and write a more lengthy and difficult paragraph 
of the national or state constitution than required of whites; (e) in administering literacy tests, 
requiring Negroes to read aloud and to write from dictation while requiring white appli- 
cants only to write by copying; (f) administering literacy tests to Negro applicants singly 
and apart from white applicants while administering such tests to white applicants in groups; 
and (g) in passing upon literacy test results, requiring a higher standard of literacy of 
Negroes than of white applicants. Having determined that named Negro citizens of Terrell 
County were qualified by state law to vote at the time of their examinations for voting, the 
court held that defendants’ action in refusing to register them violated the Fifteenth 
Amendment and the Civil Rights Act of 1957 and was null and void, and that their names 
were illegally withheld from the county’s list of qualified voters. Concluding also that 
there were reasonable grounds to believe that these illegal procedures would be continued, 
the court permanently enjoined defendants and their successors in office, and persons acting 
in concert with them, from: engaging in any acts or practices which involve a distinction on the 
basis of race or color between Negro and other citizens in voting and registering to vote in 
Terrell County; illegally denying to any Negro citizen of the county rights under state elec- 
tion laws or under the federal constitution or laws touching suffrage, by reason of race or 
color; and permitting the names of the four Negro citizens entitled to be added, to remain 
off the current county list of qualified voters longer than ten days from the date of the de- 
cree. Defendants were ordered to file within the ten days a detailed report of compliance 
with the latter order, and jurisdiction was retained. Two days later, the county’s chief regis- 
trar requested the Georgia secretary of state to add the four names specified in the decree to a 
named county precinct list; and one week thereafter defendant submitted to the court a re- 
port of compliance. The district court opinion, the chief registrar’s letter to the secretary of 
state, and defendants’ report of compliance to the court are reprinted below. 


BOOTLE, District Judge: 





This action was filed September 4, 1958 by 
the Attorney General for the United States under 
the Civil Rights Act of 1957 (42 U.S.C.A. sec. 
1971(c)) to obtain preventive relief against al- 
leged acts and practices of the defendants which 
would deprive other persons of rights and privi- 
leges secured by subsection (a) of 42 U.S.C.A. 
sec. 1971, namely, the right and privilege of 
citizens of the United States who are otherwise 
qualified by law to vote at any election by the 
people in the State of Georgia, to be entitled 
and allowed to vote at all such elections without 
distinction of race or color. 


The case was tried to the court without a jury, 
and evidence was heard for five days, June 27- 
July 1, 1960. Then counsel, at their request, were 
allowed until August 29, 1960 for the submission 
of briefs and reply briefs. Such briefs having 
been submitted and considered carefully by the 


court, along with all of the evidence presented at 
the trial, the court makes the following findings 
of fact and conclusions of law. 


FINDINGS OF FACT 
1. 


Under the provisions of the Constitution of 
the State of Georgia, all citizens of the State 
qualified as to age and residence and not labor- 
ing under any of the disabilities named in said 
Constitution are entitled to register as electors 
and to vote in all elections in the State if they 
come within either of the two classes therein 
provided for, namely (1) all persons who are of 
good character and understand the duties and 
obligations of citizenship under a republican 
form of government; or (2) all persons who can 
pass a literacy test, that is to say, who can cor- 





eh 


ll 








rectly read in the English language any para- 
graph of the Constitution of the United States or 
of the State of Georgia and correctly write the 
same in the English language when read to them 
by any one of the registrars. 


2. 


Under the provisions of the statutes of the 
State of Georgia registration is a prerequisite to 
voting in any election by the people in the State. 
The statutes pertaining to registration require as 
a prerequisite to registration to vote that if an 
applicant applies for registration he shall pass 
a literacy test if he seeks to qualify on the basis 
of literacy, or an examination based upon cer- 
tain standard questions if he seeks to qualify on 
the basis of his good character and his under- 
standing of the duties and obligations of citizen- 
ship under a republican form of government. 


3. 


The statutes of Georgia provide for the ap- 
pointment of a three-member Board of Regis- 
trars in each county of the State. The Board is 
required to pass upon all applications for voter 
registration in the county and to prepare and 
certify lists of qualified voters for each election 
held in the county. The statutes of Georgia fur- 
ther provide that the Tax Commissioner or Tax 
Collector of the county shall be a deputy to the 
Board of Registrars. Persons desiring to register 
may apply to the deputy registrar who is author- 
ized by law to accept applications and to ad- 
minister the necessary oath. Under Georgia law, 
applications for registration must be turned over 
to the Board of Registrars and examined by them 
within 10 days from the date of application. If 
it appears from the application that the appli- 
cant is otherwise qualified, he must be sent notice 
within 5 days to appear before the Board for 
examination. 


4. 


Under the Voters’ Registration Act of 1949, 
which was a part of the law of Georgia prior to 
1956 and until March 25, 1958, the deputy reg- 
istrar of voters was authorized and required to 
administer to each applicant who elected to 
qualify as a voter on the basis of literacy a test 
of reading and writing a section of the Constitu- 
tion of the State of Georgia or of the United 
States. Under the Voters’ Registration Act of 
1949 an applicant who elected to qualify on the 
basis of good character and an understanding 
of the duties and obligations of citizenship under 
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a republican form of government was required 
to take a° question-and-answer test consisting of 
30 standard questions administered by the Board 
of Registrars. An applicant could qualify under 
the question-and-answer test if he correctly an- 
swered 10 of the 30 questions set forth in the 
statute. 


5. 


Under the Georgia Voters’ Registration Act of 
1958, which became effective on March 25, 1958, 
applicants who elect to qualify for voter regis- 
tration on the basis of literacy must demonstrate 
to the Board of Registrars (as distinguished 
from the deputy registrar as required under the 
1949 Act) their ability to read and write any 
section of the Constitution of the State of Georgia 
or of the United States. For applicants who do 
not elect to qualify on the basis of literacy, the 
1958 Act contains a more difficult and stringent 
question-and-answer test than was provided for 
under the previous law, although applicants are 
not required to take it. Any applicant may elect 
to take the literacy test. The question-and-answer 
test contains a list of 30 questions, each more 
difficult than those provided for by the prior law, 
20 of which must be correctly answered. Un- 
like the 1949 Act, the 1958 Act does not set forth 
the answers to the questions, although contem- 
poraneously with the effective date of the Act, 
the Attorney General of Georgia prepared and 
mailed out to registrars answers to the questions. 
Also, answers were published in the Atlanta 
newspapers, and booklets giving the answers 
were distributed among the voters, particularly 
Negro voters, and classes were held in which 
they were instructed as to the answers. 


6. 


The current provision of said registration stat- 
utes applicable to the administration of the lit- 
eracy test is Section 17(a) of the Georgia Voters’ 
Registration Act of 1958, approved March 25, 
1958, the pertinent part of which reads as fol- 
lows: 


“(a) If the applicant applies for registra- 
tion and seeks to qualify on the basis of lit- 
‘eracy, the Board shall submit to him a 
section of the Constitution of Georgia or of 
the United States and the applicant shall be 
required to read it aloud and write it in the 
English language. If the applicant reads the 
section intelligibly and writes it legibly, 
possesses the other necessary qualifications 
and is not disqualified for any reason, the 
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card shall be marked approved and the ap- 
plicant shall be considered a registered 
voter. Otherwise, the registration card shall 
be marked rejected.” 


7. 


During a period commencing prior to 1956 
and continuing to the date of his death on No- 
vember 26, 1958, F. Lawson Cook, Sr., was Tax 
Commissioner and ex-officio deputy registrar of 
voters of Terrell County, Georgia. During the 
period that F. Lawson Cook, Sr. held the office 
of deputy registrar of voters he was assisted in 
the performance of the duties of that office by his 
wife, Mrs. F. Lawson Cook, Sr. 


8. 


Mrs. F. Lawson Cook, Sr. is and has been 
since January, 1959, Tax Commissioner and ex- 
officio deputy registrar of Terrell County. 


9. 


Dixon Oxford is, and has been since prior to 
1956, a member of the Board of Registrars of 
Terrell County. 


10. 


James Griggs Raines is, and has been since 
March 17, 1958, a member of the Board of Regis- 
trars of Terrell County. He received his official 
appointment as Chief Registrar in June, 1958, 
and has acted as Chief Registrar and Chairman 
of the Board of Registrars since March 17, 1958. 


11. 


Roscoe Radford was, from March 17, 1958 
until December 19, 1959, a member of the Board 
of Registrars of Terrell County. 


12. 


William Smith was, from December 19, 1959 
until February 18, 1960, a member of the Board 
of Registrars of Terrell County. 


13. 


The Negro citizens registered to vote in Ter- 
rell County on or about April 16, 1958 numbered 
48, while the white citizens registered to vote 
numbered 2,810. On or about February 9, 1960, 
there were approximately 3,000 registered white 
voters and 53 registered Negro voters. 


Since July 7, 1956 and up to the commence- 
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ment of the trial, June 27, 1960, forty-one differ- 
ent Negro citizens of Terrell County have at- 
tempted to register for the purpose of voting. 
Of that number, only six had been registered as 
of the date of the trial: Plennis Slade, Lilla V. 
Knighton, and Janie Breedlove, by passing the 
literacy test, all since April 7, 1958; Bertha Mae 
Hall and Alford C. McKenzie, by passing the 
question-and-answer test, both since April 7, 
1958; and Rubin Moman, evidently by inadvert- 
ence sometime prior to February 9, 1960. 


Twelve Negro citizens of Terrell County ap- 
plied for registration as voters between Septem- 
ber 4, 1958, the date of the filing of the suit, and 
June 27, 1960, the date of the commencement of 
the trial. Of this number, four were registered, 
and they are included in the list of six above: 


Seventeen Negro citizens of Terrell County 
applied for registration as voters between March 
17, 1958, the date of defendant Raines’ appoint- 
ment, and June 27, 1960, the date of the com- 
mencement of the suit. Of this number, five have 
been registered, and they are included in the 
list of six above. 


14. 


The Board of Registrars of Terrell County and 
the deputy registrar of Terrell County maintain, 
and have maintained since prior to 1956, sepa- 


' rate records of white and Negro applicants for 


registration. The Board and the deputy registrar 
have used and are still using green application 
forms for Negro applicants and white applica- 
tion forms for white applicants. The certified 
lists of qualified voters prepared by the Board 
of Registrars and by the deputy registrar list 
separately qualified voters of the white race and 
qualified voters of the Negro race and designate 
said voters according to their race. Although 
defendants did not initiate these practices, they 
have continued them and were still continuing 
them at the time of the trial. 


The 1958 Georgia Voters’ Registration Act 
provides that the application card to be filled out 
by the applicant shall state his race. 


15. 


Between July 7, 1956 and March 31, 1958, the 
following Negro citizens applied to the deputy 
registrar of voters of Terrell County to be reg- 
istered to vote: 














1960] 
Date Name 

7/7/56 Robert Lee Cross 
10/22/56 Johnnie Shorter 
10/23/56 Mose Turner 

' 10/23/56 Reana Burks 
10/27/56 Bertha Mae Hall 
11/3/56 and 
11/19/57 Marjorie Moore Turner 
11/3/56 Annie Lee Chambers 
11/3/56 Grace Boyd Gibson 
11/5/56 Darling Ulysses Pullum, Jr. 
11/7/56 Simmie Albriten 
11/9/56 Tyree King 
11/11/56 Lucius Holloway 
11/28/56 James Crawford 
12/7/56 Alice Bynum 
12/8/56 James Henry Reynolds 
1/21/57 M. J. Hall 
1/22/57 Candus Page 
1/25/57 Clarence Thrower 
3/8/57 S. H. Polk 
3/22/57 Alford C. McKenzie 
5/25/57 Rubin Moman 
10/17/57 Tessie J. Walker 
11/19/57 Edna Mae Lowe 
11/29/57 and 
1/16/56 Janie Breedlove 
12/3/57 Eddie G. Lowe 
12/3/57 Riley Dawson 
1/10/58 Davey L. Gibson 
1/27/58 Mary Louise Holloway 
2/12/58 - Genevieve M. Shedrick 


16. 


Some of the above applications were taken by 
F. Lawson Cook, Sr., and the remainder were 
taken by Mrs. F. Lawson Cook, Sr. for her hus- 
band. None of these apvlications was acted upon 
by F. Lawson Cook, Sr. or by Mrs. F. Lawson 
Cook, Sr., and none of the names of the appli- 
cants was added by either of them to the list of 
qualified voters for Terrell County, except pos- 
sibly Rubin Moman. His application is the only 
one of a Negro citizen which is on a white card, 
and his name appears on the 1960 registration 
list of Terrell County voters, although his card 
does not indicate that any action was taken by 
the Board. All of the other applications remained 
in the files of the deputy registrar, unacted upon, 
until April 7, 1958, at which time they were acted 
upon by the Board of Registrars of Terrell 
County, as is hereinafter more fully set forth. 


17. 
During the period from July 7, 1956 to March 
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31, 1958—the same period during which the 
deputy registrar of Terrell County received reg- 
istration applications from Negro citizens as set 
forth in finding No. 15 above—the deputy reg- 
istrar also received registration applications from 
several white applicants which were processed 
by the deputy registrar and whose names were 
added to the list of qualified voters of Terrell 
County without any action being taken by the 
Board of Registrars and without requiring the 
white applicants to appear before the Board of 
Registrars. 


18. 


No evidence has been adduced of any lawful 
reason for the deputy registrar's withholding 
action on the applications of Negro applicants 
filed between July 7, 1956 and March 31, 1958, 
while favorably acting upon the applications of 
white applicants in the same period. It is the 
finding of the court that this distinction in proc- 
essing applications of whites and Negroes was 
based upon the race and color of the respective 
applicants. 


19. 


Between July 7, 1956 and October 17, 1957, 
inclusive, 22 Negro citizens of Terrell County 
applied to the deputy registrar to be registered 
to vote as described in finding No. 15 above. 
All of their applications, with the possible ex- 
ception of the application of Rubin Moman, 
remained in the files of the deputy registrar, un- 
acted upon, until April 7, 1958, at which time 
they were acted upon by the Board of Registrars 
of Terrell County, as is hereinafter more fully 
set forth. No test of any kind was administered 
to these Negro applicants at the time of their 
applications. 


20. 


During the same period a number of white 
citizens of Terrell County applied to the deputy 
registrar to be registered to vote. All or prac- 
tically all of their applications were processed 
by the deputy registrar and their names were 
added to the list of qualified voters of Terrell 
County without any action being taken by the 
Board of Registrars and without requiring the 
white applicants to appear before the Board of 


. Registrars. These white applicants were either 


given no test or were given only a test of writing 
a portion of the Constitution of the State of 
Georgia or of the United States by copying said 
portion from a book. 
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21. 


No evidence has been adduced of any lawful 
reason for the deputy registrar’s withholding ac- 
tion on the applications of these Negro appli- 
cants filed between July 7, 1956 and October 17, 
1957, inclusive, while favorably acting upon the 
applications of white applicants filed during the 
same period. It is the finding of the court that 
this distinction in processing applications of 
whites and Negroes was based upon the race 
and color of the respective applicants. 


22. 


Negro applicants who applied after October 
17, 1957 but before April 1, 1958, (namely, Edna 
Mae Lowe, Janie Breedlove, Marjorie Moore 
Turner, Eddie G. Lowe, Riley Dawson, Davey 
L. Gibson, Mary Louise Holloway, and Gene- 
vieve M. Shedrick), with the possible exception 
of Genevieve M. Shedrick, were required by the 
deputy registrar to read aloud and/or to write 
from dictation a portion of either the Constitu- 
tion of the United States or of the State of 
Georgia. White applicants who applied during 
this same period were, generally and as a rule, 
permitted by the deputy registrar to write a por- 
tion of the Constitution of the State of Georgia 
by copying said portion from a book and, gen- 
erally and as a rule, were not required by the 
deputy registrar to either read aloud or to write 
from dictation. This distinction in the manner 
of administering the literacy test to whites and 
Negroes resulted in Negro applicants being re- 
quired to take a more difficult and stringent test 
than white applicants. 


23. 


During the period from December 10, 1957 
through March 31, 1958, a total of 69 white 
persons applied for voter registration in Terrell 
County. All or practically all of these white ap- 
plicants were registered and their names added 
to the list of qualified voters by the deputy reg- 
istrar and by the Board of Registrars of Terrell 
County without their being required to appear 
before the Board of Registrars for examination 
nor being required to take any examination other 
than writing by copying a portion of the Con- 
stitution of Georgia as described in finding No. 
22 above. Negro applicants who applied for reg- 
istration during this same period did not have 
their applications acted upon in the same manner 
as were applications of white persons but, in- 
stead, were sent notice to appear on April 7, 1958, 
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before the Board of Registrars for examination 
regarding their qualifications. No lawful reason 
appears from the evidence for this distinction in 
the handling of applications of white and Negro 
applicants, and it is the finding of the court that 
this distinction was based upon race and color. 


24. 


If the applications of Negro applicants filed 
during the period from July 7, 1956 to March 
31, 1958, as tabulated in finding No. 15 above, 
had been processed in the same manner as the 
applications of the white applicants filed during 
the same period, the Negro applicants would 
have been permitted to take the literacy test by 
copying a section of the Constitution of Georgia 
or of the United States, and at least the follow- 
ing would have passed the test and would have 
been registered as qualified voters in Terrell 
County: Bertha Mae Hall, Marjorie Moore Tur- 
ner, Grace Boyd Gibson, Edna Mae Lowe, Janie 
Breedlove, Eddie G. Lowe, Davey L. Gibson, 
Mary Louise Holloway, Genevieve M. Shedrick, 
Jessie J. Walker and Alford C. McKenzie. 


25. 


Of those eleven Negro applicants named in 
finding No. 24 who would have been registered 
as qualified voters in Terrell County had their 
applications been processed in the same manner 
as the applications of white applicants filed 
during the same period, the following informa- 
tion is pertinent: 


(a) Three of them—Bertha Mae Hall, Janie 
Breedlove, and Alford C. McKenzie—are now 
registered to vote in Terrell County. 


(b) Four of them have removed their places 
of residence from Terrell County (Eddie G. 
Lowe and Edna Mae Lowe to the State of New 
York, and Jessie J. Walker and Mary Louise 
Holloway to Albany, Dougherty County, 
Georgia ). 

(c) Two of them—Edna Mae Lowe and 
Davey L. Gibson—hold master’s degrees; five 
others—Marjorie Moore Turner, Grace Boyd 
Gibson, Genevieve M. Shedrick, Janie Breed- 
love and Alford C. McKenzie—hold bachelor’s 
degrees; one other—Eddie G. Lowe—has had one 
year of college training; one other—Jessie J. 
Walker—is a high school graduate; one other— 
Bertha Mae Hall—finished the tenth grade; and 
the remaining one—Mary Louise Holloway—quit 
school at the age of 16. 
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(d) Six of them—Janie Breedlove, Edna Mae 
Lowe, Grace Boyd Gibson, Davey L. Gibson, 
Marjorie Moore Turner and Genevieve M. Shed- 
rick—are teachers, and Alford C. McKenzie is a 
county agent. 


26. 


When defendant Raines assumed office on 
March 17, 1958, the files of the Board of Regis- 
trars were in confusion, and, after working on 
them, he found in the pending file some 100 ap- 
plications, including those listed in finding No. 
15. A primary election was set for Terrell County 
for April 17, 1958, and defendant Raines felt that 
it was his duty to prepare a voters’ list as quickly 
as possible. Defendants Oxford and Radford 
were not of much immediate assistance to Raines, 
as Oxford was spending most of his time in At- 
lanta and Radford was operating a filling station 
business. 


Prior to March 25, 1958, defendant Raines ap- 
proved all pending white applications as to 
which F. Lawson Cook, Sr. reported to him that 
the applicant had been given a literacy test. 


27. 


On April 4, 1958, the Board of Registrars of 
Terrell County sent to each of the Negro appli- 
cants whose names appear in finding No. 15 
above, with the possible exception of Rubin 
Moman, a notice to appear before the Board on 
April 7, 1958 to be examined regarding his quali- 
fications to register as a voter. Allen Edwards, Jr., 
who made application for registration on April 
2, 1958, received a like notice. Ten of the Negro 
applicants so notified failed to appear before the 
Board on April 7, 1958, and their applications 
were denied for failure to appear. They are: 
Allen Edwards, Jr., Annie Lee Chambers, Simmie 
Albriten, James Crawford, Clarence Thrower, 
Jessie J. Walker, Genevieve M. Shedrick, Reana 
Burks, Robert Lee Cross, and Mose Turner. 
Their failure to appear at the time specified con- 
stituted cause for their rejection on April 7, 1958. 


With respect to these ten applicants named in 
this finding of fact: 


(a) Annie Lee Chambers and Simmie Albriten 
are now deceased. 


(b) Robert Lee Cross had moved to Albany, 
Dougherty County, Georgia before April 7, 1958. 

(c) Jessie J. Walker had likewise moved to 
Albany before April 7, 1958, and is now regis- 
tered to vote in Dougherty County, Georgia. 
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(d) Mose Turner changed his mind about reg- 
istering to vote before April 7, 1958. 


(e) Genevieve M. Shedrick’s notice to appear 
before the Board was misplaced at her home, 
and she did not see it until after April 7, 1958. 


(£) James Crawford and Clarence Thrower 
were at the Terrell County Courthouse on April 
7, 1958, but left before they were called in for 
examination by the Board of Registrars after 
discovering that Negro applicants with college 
degrees had failed the examination. 


(g) None of these ten applicants has subse- 
quently filed an application to register to vote 
in Terrell County. 


28. 


One Negro applicant who received notice to 
appear before the Board on April 7, 1958—Mary 
Louise Holloway—did not receive the notice in 
time to appear before the Board on the appointed 
day. When she made her application on January 
27, 1958, deputy registrar Cook dictated a por- 
tion of a Constitution to her to write. Her appli- 
cation card indicates that she read intelligibly 
(although she testified that she did not read for 
Mr. Cook) and wrote illegibly. The card contains 
the following order: “It is ordered that the fore- 
going applicant be registered as a qualified 
voter.” Her name does not appear on the 1960 
list of registered voters in Terrell County, and 
she is now a resident of Albany, Dougherty 
County, Georgia. 


29. 


One Negro applicant who received notice to 
appear before the Board on April 7, 1958— 
Darling Ulysses Pullum, Jr.—was denied regis- 
tration because, in the opinion of the registrars, 
he had been convicted of a crime involving moral 
turpitude. He appealed to the Superior Court 
of Terrell County, Georgia and his appeal re- 
mains undisposed of. 


30. 


Eleven of the Negro applicants summoned to 
appear before the Board of Registrars on April 
7, 1958 appeared and elected to qualify as voters 
on the basis of good character and an under- 
standing of the duties and obligations of citizen- 
ship under a republican form of government. Of 
these eleven applicants, Alford C. McKenzie and 
probably Alice Bynum elected to take the ques- 
tion-and-answer test because of the fact and 
after hearing that Negro applicants who were 
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school teachers had been given the literacy test 
earlier and had failed. The Board of Registrars 
examined these eleven Negro applicants by ask- 
ing them the 30 questions set forth in the Geor- 
gia Voters’ Registration Act of 1958. Each of the 
eleven Negro applicants was denied registration 
by the Board for failure to answer correctly 20 
of the 30 questions. Of the eleven Negroes so 
examined and denied registration, Lucius Hollo- 
way, Marjorie Moore Turner, James Henry Rey- 
nolds, Riley Dawson and Alford C. McKenzie 
would, if examined by being asked the 30 ques- 
tions set forth in the 1949 Registration Act, prob- 
ably have been able to answer correctly ten of 
the questions and would, accordingly, probably 
have passed the examination and have been 
qualified as voters. It is the finding of the court 
that these eleven Negro applicants were given 
an examination according to the provisions of 
the 1958 Registration Act because of their race 
and color, while white voters who had applied 
during the same period were examined (albeit 
on the basis of literacy) according to the pro- 
visions of the 1949 Registration Act. Deputy 
registrar Cook was ex-officio registrar from prior 
to 1956 until his death on November 26, 1958, 
and Mrs. Cook assisted him in the performance 
of his duties during that time. Defendant Oxford 
has been a member of the Board of Registrars 
since prior to 1956. Despite the fact that defend- 
ant Raines was not appointed until March 17, 
1958, no lawful reason appears why these eleven 
Negro applicants should not have been examined 
under the 1949 Act, long before the 1958 Act 
became effective on March 25, 1958. 


31. 


Of the eleven Negro applicants referred to 
in finding No. 30, seven have apparently not at- 
tempted to register since April 7, 1958. Lucius 
Holloway made another application on Febru- 
ary 10, 1959, was given a literacy test on January 
26, 1960, and was denied registration. He made 
another application on January 26, 1960, but at 
the time of the trial had as yet received no notice 
to appear for examination by the Board. Alford 
C. McKenzie was given the question-and-answer 
test by the Board on August 20, 1958 and was 
registered after answering 20 of the 28 questions 
propounded to him. M. J. Hall and James Henry 
Reynolds have filed subsequent applications for 
registration but at the time of trial had not been 
tested again. 


32. 


Of the five Negro applicants referred to in 
finding No. 30 who, if examined by being asked 
the 30 questions set forth in the 1949 Registra- 
tion Act, would probably have been able to 
answer correctly ten of the questions and would, 
accordingly, probably have passed the examina- 
tion and have been qualified as voters, the fol- 
lowing information, in addition to that set forth 
in finding No. 25 is pertinent: 


(a) Lucius Holloway is a high school gradu- 
ate. 


(b) James Henry Reynolds finished the fifth 
grade. 


(c) Alford C. McKenzie is the only one of this 
group who has since been registered. 


33. 


Six of the Negro applicants summoned to ap- 
pear before the Board of Registrars on April 7, 
1958, appeared and elected to qualify as voters 
on the basis of literacy. As to one of them (Ber- 
tha Mae Hall), the evidence does not indicate 
what portion of the Constitution of Georgia or 
of the United States she was required by the 
Board to read. However, each of the other five, 
namely, Janie Breedlove, Eddie G. Lowe, Edna 
Mae Lowe, Davey L. Gibson and Grace Boyd 
Gibson, were required by the Board to read 
aloud Article 6, Section 2, Paragraph 4 of the 
Constitution of Georgia. Although each read 
intelligibly, the Board of Registrars determined 
that Bertha Mae Hall, Janie Breedlove, Edna 
Mae Lowe, Davey L. Gibson and Grace Boyd 
Gibson had read unintelligibly and denied their 
applications. After determining that Eddie G. 
Lowe had read intelligibly, the Board required 
him to write Article 6, Section 2, Paragraph 8 
of the Constitution of Georgia from the dictation 
of defendant James Griggs Raines. Although the 
applicant Eddie G. Lowe was both willing and 
able to write any section of the Constitution of 
the State of Georgia or of the United States legi- 
bly upon dictation at a reasonable speed, defend- 
ant Raines dictated at such speed as to make it 
impossible for Eddie G. Lowe to correctly write 
all that the defendant Raines dictated. Upon the 
pretended basis of failure of Eddie G. Lowe 
to write legibly Article 6, Section 2, Paragraph 8 
of the Constitution of Georgia, but actually 
upon his race and color, the Board of Registrars 
denied his application. 
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34. 


It is the finding of the court that the applica- 
tions of each of the six Negroes who were given 
the literacy test by the Board on April 7, 1958 
were denied because of the applicants’ race and 
color, and that they were qualified by law to 
register and vote at any election by the people 
in the State of Georgia, and should have been 
so registered and permitted to vote. Pertinent 
information concerning these applicants is set 
forth in finding No. 25. 


35. 


On April 4, 1958, the Board of Registrars of 
Terrell County sent notices to six white appli- 
cants to appear before the Board on April 7, 1958 
for examination regarding their qualifications to 
register as voters. Each of the six white appli- 
cants had applied for registration on April 1 or 
April 2, 1958. Each of them appeared before 
the Board of Registrars on April 7, 1958, as re- 
quired by the notice, and each of them elected 
to qualify for registration as a voter on the basis 
of literacy. The Board examined the six white 
applicants by requiring each to read and write 
Article 2, Section 4, Paragraph 1 of the Constitu- 
tion of Georgia. None of the six white applicants 
was required to read or write Article 6, Section 
2, Paragraph 4 of the Constitution of Georgia, 
which paragraph is longer and more difficult to 
read and write than Article 2, Section 4, Para- 


graph 1. 
36. 


The evidence discloses no lawful reason for 
the distinction in the literacy test given white 
and Negro applicants on April 7, 1958 and it is 
the finding of the court that the distinction was 
actually based upon the race and color of the 
two respective groups of applicants. 


37. 


In administering tests to applicants on April 7, 
1958, the Board of Registrars tested each of the 
Negro applicants one at a time outside the hear- 
ing and presence of the other applicants. The 
white applicants, while tested separately from 
the Negro applicants, were tested in a group. 
Each white applicant read aloud Article 2, Sec- 
tion 4, Paragraph 1 of the Constitution of 
Georgia in the presence of the other applicants. 
Thus, each applicant, other than the first to read, 
had the benefit of hearing the paragraph read 
aloud by another or other applicants before 
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having to-read himself. The writing portion of 
the literacy test was administered to the white 
applicants as a group, a member of the Board 
of Registrars reading aloud as the white appli- 
cants wrote what was being dictated. It is the 
finding of the court that the distinction in pro- 
cedure of testing whites and Negroes resulted 
in an easier test for white applicants than for 
Negroes. 


38. 


Since April 7, 1958 and continuing to the com- 
mencement of the trial of this case on June 27, 
1960, the Board of Registrars of Terrell County 
has followed the practice, in administering the 
literacy test to white applicants, of requiring the 
applicant to read and write Article 1, Section 9, 
Paragraph 5 of the Constitution of the United 
States, the text of which is as follows: 


“Exportation Duty. No Tax or Duty shall 
be laid on Articles exported from any State.” 


Out of 240 white applicants administered the 
literacy text since April 7, 1958, it affirmatively 
appears from the evidence that 227 were tested 
on this paragraph of the United States Constitu- 
tion. On the other hand, none of the Negro appli- 
cants who have been given a literacy test since 
April 7, 1958 (four in number, Lucius Holloway, 
Plennie Slade, Lilla V. Knighton, and Janie 
Breedlove) have been asked to read Article 1, 
Section 9, Paragraph 5 of the United States Con- 
stitution, but each of them has been required to 
read and write a longer and more difficult pas- 
sage of said Constitution or of the Georgia Con- 
stitution (Article 6, Section 2, Paragraph 4 of 
the Georgia Constitution as to Lucius Holloway; 
Article 2, Section 2, Paragraph 2 of the United 
States Constitution as to Plennie Slade; Article 2, 
Section 1, Paragraph 5 of the United States Con- 
stitution as to Lilla V. Knighton, and Article 6, 
Section 2, Paragraph 8 of the Constitution of 
Georgia as to Janie Breedlove). It is the finding 
of the court that this distinction in the Board of 
Registrar's selection of a constitutional paragraph 
on which to test whites and Negroes has been 
because of the race and color of the applicants. 


39. 


Since April 7, 1958 and continuing to the com- 
mencement of the trial of this case on June 27, 
1960, the Board of Registrars of Terrell County 
has continued the practice of administering ex- 
aminations to white applicants in groups and 
administering such examinations to Negroes 
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singly. It is the finding of the court that this dis- 
tinction in the manner of administering the ex- 
aminations has been based and is based on the 
race and color of the applicants, and that its 
result is to make the examination more difficult 
for Negroes than for whites. 


40. 


Since July 7, 1956 and continuing to the com- 
mencement of the trial of this case on June 27, 
1960, the members of the Board of Registrars, in 
administering the literacy test, have imposed 
lower standards in judging the literacy of white 
applicants than they have in judging the literacy 
of Negro applicants. During this period the mem- 
bers of the Board, including its present members, 
have approved the applications of several white 
voters whose performance on the literacy test 
was poorer than the performance of some of the 
Negro applicants whose applications were de- 
nied. There has been no white applicant for reg- 
istration who is presently unregistered by reason 
of failure to pass the literacy test. 


41. 


During the period from July 7, 1956 to the 
commencement of the trial of this case on June 
27, 1960, the members of the Board of Registrars 
and the deputy registrar of Terrell County have 
subjected the following Negro citizens of Terrell 
County, Georgia to distinctions in the registra- 
tion process on the basis of their race and color 
and have thereby deprived them of their right 
to vote at elections in Terrell County without 
distinction of race or color (these are all of the 
applicants referred to in finding No. 15 above, 
with the exception of Moman, plus Slade and 
Knighton ): 

Robert Lee Cross 
Johnnie Shorter 
Mose Turner 
Reana Burks 
Bertha Mae Hall 
Annie Lee Chambers 
Grace Boyd Gibson 
Darling Ulysses Pullum, Jr. 
Simmie Albriten 
Tyree King 
Lucius Holloway 
James Crawford 
Marjorie Moore Turner 
Alice Bynum 
James Henry Reynolds 
M. J. Hall 
Candus Page 


Clarence Thrower 

S. H. Polk 

Alford C. McKenzie 
Jessie J. Walker 

Edna Mae Lowe 

Janie Breedlove 

Eddie G. Lowe 

Riley Dawson 

Davey L. Gibson 

Mary Louise Holloway 
Genevieve M. Shedrick 
Plennie B. Slade 

Lilla V. Knighton 


42. 


Beginning July 7, 1956 and continuing to the 
commencement of the trial of this case on June 
27, 1960, the members of the Board of Registrars 
and the deputy registrar of Terrell County, in- 
cluding the defendants, have engaged in acts and 
practices which deprive Negro citizens of Terrell 
County of their right and privilege to be entitled 
and allowed to vote at all elections in Terrell 
County without distinction of race or color. 
These acts and practices include the following: 

a. The use of differently colored registra- 

tion application forms for white and 
Negro voters; 


b. The keeping of separate registration and 
voting records for whites and Negroes 
according to race; 

c. Delaying action upon applications for 
registration by Negroes while not delay- 
ing such action with respect to applica- 
tions by whites; 

d. In administering literacy tests, requiring 
Negroes to read and write a more lengthy 
and difficult paragraph of the Constitu- 
tion of Georgia or of the United States 
than whites are required to read and 
write; 

e. In administering literacy tests, requiring 
Negroes to read aloud and to write from 
dictation while not so requiring white 
applicants, but, instead, requiring white 
applicants only to write by copying; 

f. Administering literacy tests to Negro ap- 
plicants singly and apart from white ap- 
plicants while administering such tests 
to white applicants in groups; and 

g. Requiring a higher standard of literacy 
of Negroes than of white applicants in 
passing upon the results of the literacy 
test. 
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CONCLUSIONS OF LAW 
1, 


This court has jurisdiction of this action under 
42 U.S.C.A. sec. 1971(d) and under 28 U.S.C.A. 
sec. 1345. 


2. 


The Attorney General is authorized to institute 
this action on behalf of the United States pur- 
suant to subsection (c) of 42 U.S.C.A. sec. 1971 
to obtain preventive relief against acts and prac- 
tices by the defendants which would deprive 
other persons of rights and privileges secured 
by subsection (a) of that section. 


3. 


Under the Georgia Registration Law of 1958, 
the registrars shall, in each year in which there 
is a general election for members of the General 
Assembly, cease their operations of taking appli- 
cations from persons desiring to vote in such 
election six months before the date of such elec- 
tion. During the period while the general elec- 
tion list is being prepared, they may suspend the 
operation of taking applications from those de- 
siring to vote in subsequent elections, provided 
the office shall be kept open at least one day 
and the same day in each week during this 
period for receiving applications. (GA. CODE 
ANN. sec. 34-111.) - 

Under the Georgia Registration Law of 1958, 
the registrars, if present or in session at the time 
an application is filed, may proceed to the ex- 
amination of the applicant instanter and without 
notice. (GA. CODE ANN. sec. 34-117(c).) 

Under the Georgia Registration Law of 1958, 
all decisions of the registrars are subject to ap- 
peal. An appeal must be in writing and shall be 
filed with the registrars within 10 days from the 
date of the decision complained of. It shall be 
returned by the régistrars to the office of the 
clerk of the superior court to be tried as other 
appeals. Pending the appeal and until final judg- 
ment in the case, the decision of the registrars 
shall remain of full force. (GA. CODE ANN. 
sec, 34-116.) 


Under Georgia law, an appeal to the superior 
court is a de novo investigation. It brings up 
the whole record from the court below, and all 
competent evidence shall be admissible on the 
trial thereof, whether adduced on a former trial 
or not; either party is entitled to be heard on the 
whole merits of the case. (GA. CODE ANN. sec. 





COURTS 1121 


6-501.) All appeals to the superior court shall be 
tried by a jury at the first term after the appeal 
has been entered, unless good cause shall be 
shown for continuance. (GA. CODE ANN. sec. 
6-601.) 


4. 


Section 1971(a) of Title 42 of the United States 
Code forbids any distinction in the voting process 
based upon race or color, irrespective of whether 
such distinction involves an actual denial of the 
vote. See Lane v. Wilson, 307 U. S. 268, 275-77 
(1939), and Sharp v. Lucky, 252 F. 2d. 910, 913 
(5th Cir. 1958). 


5. 


The following are, as a matter of law, pro- 
scribed distinctions of race and color within the 
meaning of Section 1971(a) of Title 42 of the 
United States Code: 


a. The use of differently colored registration 
application forms for white and Negro 
voters; 


b. The keeping of separate registration and 
voting records for whites and Negroes ac- 
cording to race; 


c. Delaying action upon application for 
registration by Negroes while not delay- 
ing such action with respect to applica- 
tions by whites; 

d. In administering literacy tests, requiring 
Negroes to read and write a more 
lengthy and difficult paragraph of the 
Constitution of Georgia or of the United 

_ States than whites are required to read 
and write; 


e. In administering literacy tests, requiring 
Negroes to read aloud and to write from 
dictation while not so requiring white 
applicants, but, instead, requiring white 
applicants only to write by copying; 


f. Administering literacy tests to Negro ap- 
plicants singly and apart from white 

' applicants while administering such tests 
to white applicants in groups; and 


g. Requiring a higher standard of literacy 

‘of Negroes than of white applicants in 

passing upon the results of the literacy 
test. 


See Avery v. Georgia, 345 U. S. 559 (1953); Lane 
v. Wilson, supra; Sharp v. Lucky, supra. 
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6. 


Negro citizens of Terrell County, Georgia, are 
“otherwise qualified by law to vote at any elec- 
tion” within the meaning of 42 U.S.C.A. sec. 
1971(a) if they possess all of the qualifications 
and none of the disqualifications set out by 
Georgia law, as those qualifications and dis- 
qualifications are applied by the Board of Regis- 
trars and the Deputy Registrar of Terrell County 
to other citizens. See Yick Wo v. Hopkins, 118 
U. S. 356, 373, 374, 30 L. Ed. 220, 227, 228 
(1886); Davis v. Sohnell, 81 F. Supp. 872, 880-81 
(S.D. Ala. 1942; aff'd, 336 U. S. 933 (1949); 
Mitchell v. Wright, 69 F. Supp. 698, 703 (M.D. 
Ala. 1947); Rice v. Elmore, 165 F, 2d. 387, 391 
(4th Cir. 1947); Brown v. Baskin, 80 F. Supp. 
1017 (E.D. S.C. 1948), aff'd, 174 F. 2d. 391 (4th 
Cir. 1949); United States v. McElveen, 180 F. 
Supp. 10, 14 (E.D. La 1960), aff'd United States 
v. Thomas, 362 U. S. 58 (1960). 


7. 


The following Negro citizens of Terrell County, 
Georgia were qualified by law to vote at the 
time of their respective applications or examina- 
tions for registration, as found in finding of fact 
No. 24: 


r Bertha Mae Hall 

* Marjorie Moore Turner 
* Grace Boyd Gibson 

m Edna Mae Lowe 

r Janie Breedlove 

m Eddie G. Lowe 

* Davey L. Gibson 

m Mary Louise Holloway 
* Genevieve M. Shedrick 
m Jesse J. Walker 

r Alford C. McKenzie 


Of these eleven applicants, the following were 
qualified by law to vote at the time of their ex- 
aminations for registration, as additionally found 
in finding of fact No. 34: 


Bertha Mae Hall 
Grace Boyd Gibson 
Edna Mae Lowe 
Janie Breedlove 
Eddie G. Lowe 
Davey L. Gibson 
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8. 


The plaintiff here is the United States of 
America, seeking to give effect to the broad 
remedial purposes of the Civil Rights Act of 
1957. Where a sovereign state or nation is party 
plaintiff, it is sometimes more certainly entitled 
to specific relief than a private party might be. 
Georgia v. Tennessee Copper Co., 206 U. S. 230, 
237, 51 L. Ed. 1038 (1907). Courts of equity 
frequently go much further both in giving and 
in withholding relief in furtherance of the public 
interest than they are accustomed to go where 
only private interests are involved. Virginia Ry. 
v. Federation, 300 U. S. 515, 552, 81 L. Ed 789 
(1937); United States v. McElveen, supra. 


The action of defendants in refusing to 
register those Negro applicants named in con- 
clusion of law No. 7 having been taken in viola- 
tion of the Fifteenth Amendment to the Consti- 
tution of the United States and of 42 U.S.C.A. 
sec. 1971(a), was null, void and ineffective for 
any purpose, and their names were illegally with- 
held from the list of qualified voters of Terrell 
County. Those names before which an asterisk 
(*) appears are now being illegally withheld, 
and should be added to the list of qualified voters 
of Terrell County. [Those applicants before 
whose names an “r” appears are now registered, 
and the applicants before whose names an “m” 
appears have removed their residences from 
Terrell County.] United States v. McElveen, 
supra; Reddix v. Lucky, 252 F.2d. 930, 937-38 
(5th Cir. 1958); Thornton v. Martin, 1 Race 
Relations Law Reporter, 213 (N.D. Ga. 1955). 


9. 


During the period from July 7, 1956 until com- 
mencement of the trial of this case on June 27, 
1960, the members of the Board of Registrars 
and the Deputy Registrars of Terrell County, 
including the defendants, engaged in acts and 
practices which deprived Negro citizens of Ter- 
rell County, Georgia, including those whose 
names are set forth in conclusion of law No. 7, 
of the right and privilege secured by subsection 
(a) of 42 U.S.C.A. sec. 1971 to be entitled and 
allowed to vote at elections in Terrell County 
without any of the distinctions of race or color 
which are set forth above in conclusion of law 
No. 5. There are reasonable grounds to believe 
that the defendants will continue to engage in 
such acts and practices. 
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DECREE 


Pursuant to the findings of fact and conclu- 
sions of law entered this date, 


IT IS ORDERED, ADJUDGED AND DE- 
CREED that James Griggs Raines, Dixon Oxford 
and Mrs. F. Lawson Cook, Sr., together with their 
deputies, agents, successors in office, and all per- 
sons acting in concert with them, are hereby 
permanently enjoined as follows: 


1, From engaging in any acts or practices 
which involve or result in distinction on the basis 


of race or color between Negro citizens and other’ 


citizens in the voting process and in registration 
for voting in Terrell County, Georgia, including 
the following: 


(a) The use of differently colored registration 
application forms for white and Negro 
voters; 


(b) The keeping of separate registration and 
voting records for whites and Negroes ac- 
cording to race; 


(c) Delaying action upon applications for 
registration by Negroes while not delaying 
such action with respect to applications 
by whites; 


(d) In administering literacy tests, requiring 
Negroes to read and write a more lengthy 
and difficult paragraph of the Constitution 
of Georgia or of the United States than 
whites are required to read and write; 


(e) In administering literacy tests, requiring 
Negroes to read aloud and to write from 
dictation while not so requiring white 
applicants; 


(f) Administering literacy tests to Negro ap- 
plicants singly and apart from white ap- 
plicants while administering such tests to 
white applicants in groups; and 


(g) Requiring a higher standard of literacy 
of Negroes than of white applicants in 
passing upon the results of the literacy 
test. 


2. From illegally denying to any Negro citizen 
of Terrell County, Georgia any of his rights 
under the election laws of the State of Georgia, 
or under the Constitution or laws of the United 
States, touching the matter of suffrage by reason 
of his race or color. 


3. From administering qualifying examinations 
to Negro applicants for registration in Terrell 
County in any way different from the manner in 
which those tests are administered to other ap- 
plicants for registration. 


4, From denying registration as a voter to any 
Negro applicant, otherwise qualified, whose per- 
formance in a qualifying examination is equal 
at least to the performance of other applicants 
who are adjudged to have passed such a test 
and are registered as voters. 


5. From failing to accord to any Negro citizen 
of Terrell County, Georgia, in a fair, impartial 
and non-discriminatory manner, each and every 
right such citizen has or may have under the 
election laws, customs, usages and regulations of 
the State of Georgia and under the Constitution 


and laws of the United States pertaining to 
suffrage. 


6. From permitting the names of any of the 
following Negro citizens of Terrell County, 
Georgia, to remain off the present and current 
list of qualified voters of Terrell County or from 
a legal supplement thereto, longer than ten days 
from the date of this decree: 


Marjorie Moore Turner 
Grace Boyd Gibson 
Davey L. Gibson 
Genevieve M. Shedrick 


It is the intent and purpose of the court that 
the persons enjoined shall do whatever is neces- 
sary to be done to enroll, within ten days from 
the date of this decree, upon the current list of 
qualified voters of Terrell County, Georgia, and 
upon all official copies thereof, the names of all 
of the above four persons. And it is hereby 
ordered that the defendants, James Griggs 
Raines, Dixon Oxford and Mrs. F. Lawson Cook, 
Sr., file with the Clerk of this court within ten 
days from the date hereof their detailed report 
in writing of their full compliance with the pro- 
visions of this paragraph 6 of this decree. 


This court retains jurisdiction of this cause 
for the purpose of making any and all additional 
findings and conclusions and of entering any and 
all additional orders as may become necessary 
or appropriate for the enforcement, modification 
or implementation of this decree, or for any 
other lawful purpose. 


SO ORDERED, this 13th day of September, 
1960. 
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Report of Defendants 


REPORT OF THE DEFENDANTS EvipDENCING FULL 
COMPLIANCE WITH THE PROVISIONS OF PARA- 
GRAPH 6 oF THE DECREE OF SEPT. 13, 1960 


(1) 


The defendants, James Griggs Raines, Dixon 
Oxford and Mrs. F. Lawson Cook, Sr., were 
ordered by the Court in the decree of September 
13, 1960, to file with the Clerk of the Court 
within ten days from that date, their detailed re- 
port in writing of their full compliance with the 
provisions of paragraph 6 of the decree. 


(2) 


Pursuant thereto, the defendants named report 
to the Court as follows: 


(a) A copy of the Court’s decree was received 
by Mr. Raines and Mrs. Cook on September 15, 
1960. 


(b) On that date, September 15, 1960, the 
names of Mrs. Marjorie Moore Turner, Mrs. 
Grace Boyd Gibson, Davey L. Gibson and Mrs. 
Genevieve M. Shedrick were added, pursuant to 
the Court’s decree, and nearly as possible in 
alphabetical order, to that list which was then 
called the list of white voters of the Dawson 
precinct; to the two official lists retained in Ter- 
rell County, namely, one in the Office of the 
Clerk of the Superior Court and one in the office 
of the Tax Commissioner (deputy registrar). All 
other copies of this most recently compiled list 
were destroyed, with the exception of the one 
filed with the Secretary of State and the one in 
the custody of the United States District Court 
for the Middle District of Georgia as a part of 
the evidence in this case. 


The only other lists extant are the lists that 
were used by election managers in the last pri- 
mary election, held in Terrell County on the 14th 
day of September, 1960. These election managers 
had these lists for the purpose of conducting 
that particular election and for no other purpose 
except to show who voted at that primary, and 
the lists will have no official purpose other than 
that, so the addition has not been made to those 
lists which were lists as of that date. If the 
names of these four were added to that list it 
would cause confusion, as they would be deemed 
not to have voted at that primary and therefore 
be subject to removal if they missed another 
opportunity to vote. 


(c) On the same day, September 15, 1960, a 
letter, a copy of which is attached, was written 
to the Honorable Ben W. Fortson, Secretary of 
State, requesting him to add these names to the 
last list filed with him, as nearly as possible in 
alphabetical order among the white voters of 
the Dawson precinct, as a temporary measure 
until the registrars could furnish him with a 
newly compiled list, prepared without reference 
to the race of the voters, complying exactly with 
the decree of this Court. 


(d) On the 15th of September, 1960, all un- 
used green cards were destroyed by the Chief 
Registrar. 


(e) On the 16th of September, 1960, Mrs. 
Eunice Thomas, assistant to the Board of Regis- 
trars, began typing a list complying in all re- 
spects with the order of this Court, namely, 
interpolating in alphabetical order, all negro 
voters, including the four heretofore mentioned, 
with the white voters of every precinct, so that 
the list of voters in each precinct is alphabetical 
without respect to the race of the voters. This list 
was completed on the 20th of September, 1960, 
and certified by the registrars. Also, on September 
16, 1960, Mrs. Cook removed all green cards 
from the current card index file, copied the in- 
formation thereon on white cards, and filed them 
alphabetically among what had been the cards 
of the white voters in each precinct. 


(f) On the 16th of September, 1960, Mr. 
Raines, after receiving the approval of his at- 
torney, Mr. Bloch, began preparing a proposed 
plan of procedure to be used by the registrars in 
the future which complies with the decree of 
the Court. Said plan was designed by Mr. Raines 
for the purpose of being able to show to the 
Court at any time that full and conscientious 
compliance with the Court’s decree is being 
effectuated. 

(g) On September 20, 1960, a revised list was 
mailed to the Secretary of State by registered 
mail. One was also filed in the office of the Clerk 
of the Superior Court and one in the Tax Com- 
missioner’s office, as a replacement for the last 
voters list filed. The Secretary of State was re- 
quested to destroy the list thus to be replaced, 
and the deputy registrar, Mrs. Cook, destroyed 
the superseded lists in the Tax Commissioner’s 
office and in the office of the Clerk of the Superior 
Court. 
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All the lists revised in accordance with the 
Court’s decree have been signed by the Chief 
Registrar and Registrar Oxford. 


Exhibit Letter 


15 September 1960 
The Hon. Ben W. Fortson 
Secretary of State 
State Capitol 
Atlanta 3, Georgia 
Dear Sir: 


In order to comply with the decree of the 
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Mrs. Marjorie Moore Turner 
Mrs. Grace Boyd Gibson 
Davey L. Gibson 

Mrs. Genevieve M. Shedrick 


This action will comply with that part of the 
order which sets a ten day time limit. 


At the earliest possible time the Board of 
Registrars will supply you with a complete re- 
placement for the voters list for Terrell County 
containing all necessary changes to comply com- 
pletely with Judge Bootle’s decree. 




























Federal District Court for the Middle District 

of Georgia issued on 13 September 1960, please . 

add the following names to the Dawson White 

Precinct, Terrell County, Georgia, as nearly as 

possible in their proper alphabetical place: JGR;j 


Yours very truly, 
James G. Raines 
Chief Registrar, Terrell County 
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Fair Employment Practices—Michigan 


CITY OF HIGHLAND PARK, et al. v. FAIR EMPLOYMENT PRACTICES COMMISSION, et al. 
Circuit Court, Wayne County, Michigan, May 4, 1960, 47 LRRM 2044. 


SUMMARY: In a complaint filed with the Michigan Fair Employment Practices Commission 
(FEPC), a woman alleged that the general hospital of the City of Highland Park had dis- 
criminated against her becAuse of race in failing to employ her as an admitting clerk. The 
FEPC found probable cause to sustain the allegations; and, conciliation failing, the case was 
set for public hearing. The city subsequently filed a bill of complaint in a state circuit court 
seeking a temporary injunction to restrain the FEPC from proceeding with the hearing on 
the ground that the state’s Fair Employment Practices Act [see 1 Race Rel. L. Rep. 457 
(1955)] is unconstitutional in that it provides for a general appeal with a jury trial de 
novo on review of a determination of the FEPC. Holding that the Act is constitutional, 
the court granted a motion of the FEPC to dismiss. It construed the legislature’s intention 
in providing for de novo circuit court trials on appeals from FEPC determinations as “not 
that there be a retrial of the entire proceedings with the taking of new testimony and the hear- 
ing of witnesses again,” but that there should be a de novo review upon the record of the 
action below. The court ruled that the review provisions are “perfectly proper ... even 
though they give the Court a greater scope of review than is customary in appeals from ad- 
ministrative agencies,” inasmuch as the review must be upon the record made in the ad- 
ministrative tribunal. It was concluded that “[s]uch review does not foist administrative or 
executive functions upon the Court.” The statutory provision for a jury trial was held con- 
stitutional under the construction that it merely preserves “that right if in fact it does exist.” 
Although there is no right to a jury trial in the instant case, the court added, “this does not 
mean that there might not be such a right in some future case.” 


GILMORE, Judge. 





In 1955, after more than a century of struggle 
against unreasoned prejudice, the People of the 
State of Michigan, through their elected repre- 
sentatives, wrote into law a Fair Employment 
Practices Act,1 guaranteeing to every man what 


1. Act 251 of 1955 M.S.A. 17.458 (1) et seq. 


was, after all, a right guaranteed him by the 
philosophy and intent of the Federal and State 
constitutions—the right to be free from discrim- 
ination in employment practices and _ policies 
based upon race, color, religion, national origin 
or ancestry. 
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By this action the City of Highland Park seeks 
to attack the constitutionality of this Act. How- 
ever, in the absence of a clear showing of con- 
stitutional contravention, this Court will not 
strike down legislation which has written into 
Michigan law that which should be the birth- 
right of every man. No such showing has been 
made here. 


On February 23, 1959, Irma B. Ellison filed a 
complaint with the Fair Employment Practices 
Commission alleging that the Highland Park 
General Hospital had discriminated against her 
by failure to employ her as an admitting clerk 
from the roster submitted to the hospital by the 
Highland Park Civil Service Commission. The 
complaint alleges that the failure to hire her was 
based upon discrimination because of her race. 
The Michigan Fair Employment Practices Com- 
mission undertook to investigate her complaint 
and after investigation found probable cause to 
sustain the allegations made in the complaint. 


Conciliation conferences were held on August 
21 and September 11, 1959, by the Commission 
attempting to adjust the grievance. The con- 
ferences failed to result in an adjustment, and 
the case was scheduled for public hearing on 
December 3, 1959. 


This hearing was adjourned to February 3, 
1960, at the request of the City, and on January 
28, 1960, the City filed its bill of complaint. An 
amended bill was filed on February 17, 1960. 


The plaintiff seeks a temporary injunction en- 
joining the Commission from proceeding with its 
hearing, the principal basis of its allegations be- 
ing that the Fair Employment Practices statute 
is unconstitutional. 


The Commission has filed a motion to dismiss 
the complaint and the matter is before the 
Court upon both the petition for temporary in- 
junction and the motion to dismiss. Plantiff 
claims that the Fair Employment Practices Act 
is unconstitutional; that it has no adequate rem- 
edy at law; and that the power of equity can 
be used to enjoin that hearing sought to be held 
by the F.E.P.C. and to test the constitutionality 
of the statute. 


Plaintiffs claim of unconstitutionality rests 
upon the provisions of the statute providing for 
a general appeal with a jury trial from a deter- 
mination of the Commission. It claims basically 
that the provisions for jury trial de novo on re- 
view of the Commission’s determination contra- 
vene the Constitution; that they are not sever- 
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able; that the whole Act is unconstitutional and, 
therefore, it is entitled to a temporary injunction 
pending a full and complete hearing on the 
merits. 

Defendant on the other hand contends that 
the plaintiff has an adequate remedy at law; that 
the power of injunction can not be used to inter- 
fere with an administrative agency when the 
allegation is based upon anticipated harm; that 
plaintiff is attempting to impose judicial sanction 
prior to the public hearing of the Commission 
and consequently usurp the functions of the ad- 
ministrative body; that the overall statute is con- 
stitutional and that even if the provisions for 
trial de novo with jury are unconstitutional, the 
whole statute can be read in a constitutional 
manner and should be. 


It further contends that even if the statute can 
not be read overall in a constitutional manner, 


the alleged unconstitutional portions are sever- 
able. 


The portions of the Act in question are those 
relating to appeal from a determination of the 
Commission. The statute first declares (M.S.A. 
17.458 (1) et seq.) that the opportunity to ob- 
tain employment without discrimination because 
of race, color, religion, or national ancestry is de- 
clared to be a civ right. It sets up a definition 
of unfair employment practices, provides for the 
establishment of a Commission with powers and 
duties and provides for a method of adjudication 
by the Commission of claims. These include con- 
ciliation conferences, which seek adjustment, and 
upon their failure public hearings in accordance 
with the terms of the statute. 


Sections 8 and 10 of the Act cover the provi- 
sions in question here. The pertinent parts of 
Section 8 (M.S.A. 17.458 (8) ) follow: 


“(a) Any complainant, intervener or re- 
spondent claiming to be aggrieved by a final 
order of the commission, * * * may appeal 
to the circuit court of the state of Michigan 
within any county wherein the unfair em- 
ployment practice, which is the subject of 
the commission’s order, was committed, or 
wherein any respondent required in the or- 
der to cease and desist from an unfair em- 
ployment practice, or to take other 
affirmative action, resides or transacts busi- 
ness and such appeal shall be tried de novo 
before said circuit court. 

“(b) Such proceeding shall be initiated 
by the filing of a petition in such court and 
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the service of a copy of the said petition 
upon the commission and upon the parties 
who appeared before the commission. 
Thereupon, the commission shall file a tran- 
script of the record upon the hearing before 
it. The court shall have jurisdiction of the 
proceeding and of the questions determined 
therein, and shall have power to grant such 
temporary relief or restraining order as it 
deems just and proper, and to make and 
enter upon the pleadings, testimony and pro- 
ceedings set forth in such transcript an 
order enforcing, modifying and enforcing as 
so modified, or setting aside in whole or in 
part, the order of the commission. 

“(c) An objection that has not been urged 
before the commission shall not be con- 
sidered by the court, unless the failure or 
neglect to urge such objection shall be ex- 
cused because of reasonable grounds shown. 

“(d) Any party may move the court to 
remit the case to the commission in the in- 
terests of justice for the purpose of adducing 
additional specified and material evidence 
and seeking findings thereon; Provided. 
That he shows reasonable grounds for the 
failure to adduce such evidence before the 
commission. 

“(e) The jurisdiction of the court shall be 
exclusive and its judgment and order shall 
be final, subject to appellate review as pro- 
vided by law. 


“(£) The commission’s copy of the testi- 
mony shall be available at all reasonable 
times to all parties without cost for exami- 
nation and for the purposes of judicial re- 
view of the order of the commission. The 
petition shall be heard on the transcript of 
the record without requirement of printing. 

* & 

“10. (c) This act shall be so construed 
that section 13 of article 2 of the constitu- 
tion of the state of Michigan shall apply in 
any circuit court to any case or action aris- 
ing under this act and every party or re- 
spondent in such case or action shall be 
deemed to have demanded the rights re- 
served to him under said section 13 of 
article 2 unless, subsequent to his appear- 
ance in such case or action, such demand 
is waived in writing or in open court.” 


The basic question is whether defendant's mo- 
tion to dismiss should be granted. Plaintiffs 
case is based upon the alleged unconstitution- 
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ality of the act because of the appeal provision 
hereinbefore cited. It claims that this is an at- 
tempt by the Legislature to provide for a gen- 
eral appeal from the finding of the Commission, 
and that this is unconstitutional because of In re 
Frederick, 285 Mich. 262 where the Court said 
at page 266: 


“A decision of the Civil Service Commis- 
sion upon a hearing to remove for cause, 
not being the result of judicial action, but 
being at the most a quasi judicial- act of 
an administrative tribunal, is not subject 
to review by a ‘court on appeal and an at- 
tempt by the Legislature to create a right 
of appeal would fail as an unconstitu- 
tional endeavor to foist non-judicial func- 
tions on the court. * * * However, the fore- 
going proposition would be inapplicable in 
the event that the Legislature did not in- 
tend a review de novo by the circuit court 
but contemplated a review by certiorari and 
thus expressed its intent by the indiscrimi- 
nate use of the word ‘appeal.’” 


Its further contention is that those sections can 
not be severed from the statute; that their very 
nature is such that they are an integral part of 
the statute and that, therefore, because they are 
unconstitutional, the entire statute must fall. 


The Court does not agree. It is clear as a gen- 
eral matter of law that every reasonable doubt 
as to the constitutionality of a statute must be 
resolved in favor of its constitutionality and not 
against it. A statute should never be adjudged 
invalid as contravening the constitution unless 
the violation is clear, complete and unmistakable. 
People v. Patrick, 343 Mich. 371; Cady v. City of 
Detroit, 289 Mich. 499; 1426 Woodward Avenue 
Court v. Wolff, 312 Mich. 352. 


There is no question but what the rule of In 
re Frederick (supra) is binding, but the court 
in that case mandated an interpretation of the 
language to make the statute constitutional. Such 
interpretation is perfectly consistent with the 
language of the Fair Employment Practices Act. 


Section 8, which is the general appeal pro- 
vision, provides throughout for a standard ap- 
peal upon the record, with the exception of the 


‘Jast line of the section which says, “Such appeal 


shall be tried de novo before the circuit court.” 


The balance of the language provides for re- 
view upon the record, remanding for the pur- 
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pose of taking additional testimony if necessary, 
and for review in accordance with the generally 
accepted practice for review of the decisions of 
administrative agencies, including the require- 
ment that the review be upon the record made 
before the agency. 

It is clear that the intention of the Legislature 
in providing that such appeal shall be tried de 
novo before the Circuit Court was not that there 
be a retrial of the entire proceedings with the 
taking of new testimony and the hearing of wit- 
nesses again. Rather what the Legislature obvi- 
ously intended was that the review in Circuit 
Court be of the nature of a review by the Su- 
preme Court of chancery decisions of the Circuit 
Court. There the Supreme Court reviews de novo 
the action in the Circuit Court upon the record 
made in the trial court. 


It is perfectly proper that the Legislature set 
forth such review provisions for this Commission, 
and even though they give the Court a greater 
scope of review than is customary in appeals 
from administrative agencies, they do not con- 
travene In re Frederick (supra), nor do they 
make the section unconstitutional. The review 
must be upon the record made in the administra- 
tive tribunal. 

Such review does not foist administrative or 
executive functions upon the Court. The parties 
are bound by the record made before the ad- 
ministrative agency unless the case is remanded 
for the taking of further testimony. This is 
clearly constitutional. 
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Section 10(c) of the Act providing for a jury 
trial likewise must be considered in the light of 
paragraph 8. If at some time in the proceeding 
it can be shown that a right to a jury trial exists 
in this type of case and if it can be shown in a 
proper case that, at the time of the adoption of 
the Constitution, a claimant is entitled to a jury 
trial for this kind of case, then that right is 
preserved in Section 10(c). Section 10(c) means 
this and no more. 


All that the section does is preserve that right, 
if in fact it does exist. It saves a litigant from 
the requirement of making a formal demand un- 
der Section 13 of Article 2 of the Constitution if 
such demand were needed to preserve the right. 


In the instant case there is no right to jury 
trial. This does not mean there might not be 
such a right in some future case, the facts of 
which are not perceived today. The section does 
not contravene the Constitution, and certainly 
is no basis for the striking down of this Act. 


The Fair Employment Practices Act is con- 
stitutional. The challenge to its validity here is 
unfounded and without basis in law. The motion 
to dismiss brought by the Commission will be 
granted. 


This conclusion having been reached, there is 
no reason to pass upon the necessity for or 
propriety of the preliminary injunction. An 
order dismissing the bill of complaint may be 
presented. 





EMPLOYMENT 


Fair Employment Practices—Pennsylvania 
ROBINSON v. CITY OF PHILADELPHIA, et al. 
Supreme Court of Pennsylvania, May 23, 1960, 161 A.2d 1. 








SUMMARY: An individual brought a taxpayer’s suit in equity in a Pennsylvania state court 
to enjoin the City of Philadelphia and certain public health officials from carrying out the 
city’s contract with two private institutions, the University of Pennsylvania and Temple 
University, relating to the operation, management, and control of the city general hospital. 
It was alleged that “the contract and proposed operation of the hospital is in violation of” 
the state Fair Employment Practices Act [1 Race Rel. L. Rep. 247 (1955) ] inasmuch as such 
would result in discrimination against employees of the hospital because of race, color, re- 
ligion or national origin; but no facts were given in the complaint to support the averment 
of discrimination. The trial court sustained defendants’ preliminary objections and dismissed 
the complaint. Plaintiff appealed to the state supreme court, contending that the medical 
school admission policy of the two universities is discriminatory against Jewish, Negro, and 
Italian students and that the use of employees (medical students) from the universities in 
the implementation of the contract violates the Act. In affirming the order below, the su- 
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preme court overruled the discrimination contention as having “no merit,” because, assum- 
ing arguendo that the Univerfities are employers within the meaning of the Act, the contract 
herein involved provides that in its performance “the parties shall not discriminate nor per- 
mit discrimination because of race, color, religion or national origin.” The court found that 
plaintiff had failed to allege any facts to support his apprehension that this provision would 


be evaded. 
BELL, Justice. 


Plaintiff brought a taxpayer's suit in equity to 
enjoin the defendants, the City of Philadelphia, 
its Department of Public Health, and the Board 
of Trustees of Philadelphia General Hospital, 
from carrying out a certain contract dated April 
94, 1959. This contract was made on behalf of 
the “City of Philadelphia” by the Board of Trus- 
tees Philadelphia General Hospital with two pri- 
vate institutions, the University of Pennsylvania 
and Temple University, and related to the op- 
eration, management and control of the Phila- 
delphia General Hospital. 


Plaintiff appealed from the Order of the Court 
below which sustained defendants’ preliminary 
objections and dismissed the complaint. 


In Fawcett v. Monongahela Railway Co., 391 
Pa. 134, 137 A.2d 768, 41 LRRM 2397, we quoted 
with approval the well settled principle reiterated 
in Gardner v. Allegheny County, 382 Pa. 88, 114 
A.2d 491, where the Court said (page 136): 


“Defendants by their ‘preliminary objec- 
tions admit as true all facts which are 
averred in the bill of complaint but not the 
pleaders’ conclusions or averments of law’: 
Narehood v. Pearson, 374 Pa. 299, 302, 96 
A.2d 895. Moreover, when the sustaining of 
defendants’ preliminary objections will re- 
sult in a denial of plaintiffs’ claim, or a dis- 
missal of plaintiffs’ suit, preliminary objec- 
tions should be sustained only in cases which 
are clear and free from doubt: London v. 
Kingsley, 368 Pa. 109, 81 A.2d 870; Wald- 
man v. Shoemaker, 367 Pa. 587, 80 A.2d 
776.” 


Plaintiffs complaint alleges that the above 
mentioned contract made by the City with the 
University of Pennsylvania and Temple Univer- 
sity is illegal, improper and unconstitutional. 
Plaintiff also alleges that the initial cost of 
$200,000 for 6 months, which was appropriated 
by City Ordinance No. 2696, was for an illegal 
purpose and the expenditure of this sum “may 
and probably will result in additional burdens 
to the taxpayers of Philadelphia caused by waste- 
ful and unwarranted disbursements.” 





Plaintiff further alleged that the operation of 
the Philadelphia General Hospital has resulted 
in adequate care for patients so that there is no 
need for the proposed contract and the new op- 
eration; and that “The contract and proposed 
operation of the hospital is a violation of Section 
5 B 3 of the Pennsylvania Fair Employment Prac- 
tice Act in that same will result in discrimination 
of employees of the hospital because of race, 
color, religion or national origin.” 


No facts were given by plaintiff to support the 
averment of discrimination. 


* * * 


Plaintiff next contends that the Medical School 
Admissions policy of the University of Pennsyl- 
vania and of Temple University is discriminatory 
and the use of employees (medical students) 
from these schools in the implementation of the 
above mentioned contract is illegal and contrary 
to public policy, in that it violates Section 5 B (3) 
of the Pennsylvania Fair Employment Practices 
Act of October 27, 1955, P.L. 744, 43 P.S. §§ 
3942-63. That Act provides pertinently: 


“It shall be unlawful employment practice, 
unless based upon a bona fide occupational 
qualification, or except where based upon 
applicable security relations established by 
the United States or the Commonwealth of 
Pennsylvania: 

* * * (b) For any employer, employ- 
ment agency or labor organization, prior to the 
employment or admission to membership, to 

* * * (3) Deny or limit through a quota 
system, employment or membership because 
of race, color, religious creed, ancestry, age, 
national origin or place of birth.” 


Appellant fails to state in his complaint any 
facts to support his aforesaid contention but says 
in his brief that the Philadelphia Fellowship 
Commission in 1957 published a pamphlet in 
which it stated that there was evidence of dis- 
crimination against Jewish, Negro and Italian 
students at each of the above-mentioned Univer- 
sities. One answer to this allegation will suffice. 
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Assuming arguendo that the Universities are em- 
ployers within the meaning of the Pennsylvania 
Fair Employment Practices Act, paragraph 11 of 
the above mentioned contract clearly, specifically 
and unequivocally provides: 


“This agreement is subject to the terms of 
the Philadelphia Home Rule Charter and in 
its performance, the parties shall not dis- 
criminate nor permit discrimination because 
of race, color, religion or national origin.” 

It is clear that there is no merit in this “dis- 
crimination” contention of plaintiff. 


Plaintiff argues that in spite of the language 
of the above-mentioned contract which is at- 
tached to and made a part of his complaint, the 
contract will be carried out in the future in such 
a manner as to transfer and delegate to the 
University of Pennsylvania and to Temple Uni- 
versity authority which is vested by law in the 
defendants and thereby make the contract illegal 
and unconstitutional. We find no facts in the 
pleadings or in the record to justify this appre- 
hension. Plaintiff's contention that defendants in- 
tend to evade and by their future actions to 
breach the terms of the above contract was not 
made in the Court below and therefore cannot 
be raised by appellant in this Court, or made a 
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basis for equitable relief: Rosenfeld v. Rosenfeld, 
390 Pa. 39, 134 A.2d 829; Sherwood v. Elgart, 
383 Pa. 110, 117 A.2d 899. See also Namy v. 
Black, 367 Pa. supra. Even if this contention 
could now be considered, equity will employ the 
strong arm of injunctive relief to restrain antici- 
pated injury only when plaintiff's right thereto is 
clear, and irreparable harm is reasonably certain 
to result if the relief is not granted: cf. Curll v. 
Dairymen’s C.S. Association, 389 Pa. 216, 132 
A.2d 271; Erie v. Gulf Oil Corporation, 395 Pa. 
383, 150 A.2d 351; Kelly v. Philadelphia, 382 
Pa. 459, 115 A.2d 238; McDonald v. Noga, 393 
Pa. 309, 141 A.2d 842. 


Moreover, if plaintiff's apprehension of future 
illegal actions by one or more of the defendants, 
or of future unlawful use or abuse of power ma- 
terializes, plaintiff can at that time bring an 
equitable action seeking equitable relief. 


We find no merit in any of plaintiff's conten- 
tions. 


Order affirmed; costs to be paid by appellant. 


1. The above mentioned agreement for cupsining 
medical services for a public hospital is not nove 
and similar agreements have nm upheld by other 
Courts. See Los Angeles County v. Ford, 263 P.2d 
(Cal.) 638; County of San Diego v. Gibson, 284 





P.2d (Cal.) 501 (1955). 
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Cafeterias—Georgia 


Jessie L. DOUGLAS and William H. Wiggins, Jr. v. Mrs. Mary Clyde LEE, Owner-Manager of 
State Capitol Cafeteria, S. Ernest Vandiver, Governor of Georgia and Ex Officio Commis- 
sioner of Conservation, Charles A, Collier, Director of Department of State Parks, and Colo- 
nel W. P. Trotter, Commanding Officer, Georgia State Patrol. 


United States District Court, Northern District, Georgia, Atlanta Division, October 6, 1960, Civil 
Action No. 7289, F.2d 





SUMMARY: Two Negroes filed a complaint in federal district court against a person al- 
leged to be the owner-manager of a cafeteria leased from the state and situated in the base- 
ment of the Georgia state capitol, the state governor, the state director of parks (who had 
overall supervision of concessions in the capitol), and the commanding officer of the state 
patrol. It was alleged that, although the cafeteria was open to the public, plaintiffs and 
other Negroes were refused service solely because of their race and pursuant to a custom, 
policy, and usage of defendants to deny service to Negroes at that place, and were arrested 
by state patrolmen without regard to whether or not plaintiffs desired to leave upon request. 
Alleging that they had thereby been denied equal protection and due process under the 
Fourteenth Amendment and were threatened with irreparable injury, plaintiffs prayed for 
an injunction restraining defendants from making any distinction based on color in service 
at the cafeteria. The court granted defendants’ motion for a summary judgment, denied 
plaintiffs’ prayer for an injunction, and dismissed the complaint on a finding that subse- 
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quent to the acts complained of the lease under which the cafeteria was operated had been 
cancelled by the state, an order had been entered by the governor providing that no cafe- 
teria or the like would thenceforth be situated in the capitol, and the secretary of state had 
ordered the premises formerly occupied as a cafeteria allocated to another division of the 
state government as available for other uses. It was concluded that an injunction would serve 
no useful purpose since no likelihood appeared that the conduct complained of would recur. 


SLOAN, District Judge. 


Plaintiffs allege in the complaint in the above 
stated case that they are members of the Negro 
race; that the defendant Mary Clyde Lee is the 
owner-manager of the State Capitol Cafeteria 
situated in the basement of the State Capitol 
Building, Atlanta, Georgia, under a lease from 
the State of Georgia, a copy of which is attached 
to the complaint and made a part thereof; that 
the defendant S. Ernest Vandiver is the duly 
elected Governor of the State of Georgia and Ex 
Officio Commissioner of the Division of Con- 
servation of said State; that the defendant 
Charles A. Collier is Director of Parks of the 
State of Georgia having overall supervision of the 
concessions in the State Capitol Building, in- 
cluding the State Capito] Cafeteria. 


Plaintiffs allege that the State Capitol Cafete- 
ria is open to the public but that no service 
therein is given to members of the Negro race; 
that on March 15, 1960, “plaintiffs and others” 
attempted to obtain service in said cafeteria and 
that one Mrs. Allene B. Dunn, Assistant Manager 
of the Cafeteria and acting under instructions 
of and as agent of defendant Mrs. Mary Clyde 
Lee, refused to serve plaintiffs solely because of 
their race and that this refusal to serve plain- 
tiffs “was made pursuant to a custom, policy and 
usage of all of the defendants herein of denying 
service to Negroes in the State Capitol Cafete- 
ria.” Plaintiffs further allege that when Negroes 
seek to obtain service at said restaurant in the 
same manner as white persons that the defend- 
ants “pursue the custom, policy and usage of 
calling the State Patrol or other police au- 
thorities” and that on the date here involved 
“plaintiffs were in fact arrested by patrolmen of 
the State of Georgia at the direction of Colonel 
William P. Trotter without regard to whether 
the plaintiffs were desirous of leaving upon being 
requested to do so or not.” 


Plaintiffs allege that the denial of service to 
them as set forth in the complaint and the 
causing of plaintiffs and others similarly situated 
to be arrested for violation of the laws of the 
State of Georgia and the City of Atlanta when 
they request service at such cafeteria constitutes 


a denial of due process of law and equal pro- 
tection of the laws as set forth in the Fourteenth 
Amendment to the Constitution of the United 
States. 


Plaintiffs allege that they and those similarly 
situated suffer and are threatened with irrepara- 
ble injury by the acts complained of; that they 
have no plain, adequate and complete remedy 
to redress “these wrongs other than this suit for 
injunction” etc., and plaintiffs pray for interlocu- 
tory and permanent injunction restraining de- 
fendants “from making any distinction based 
upon color in regard to service at the State 
Capitol Cafeteria,” etc. 


The defendants have filed a motion for sum- 
mary judgment in their favor on the ground that 
subsequent to the acts complained of the con- 
troversy has become moot and lacking in 
justiciability for the reason that the lease from 
the State governing the operation of the State 
Capitol Cafeteria was duly terminated on August 
8, 1960 effective September 8, 1960, and that 
such cafeteria has been permanently closed and 
abandoned with the purpose of never reopening 
same and all of the equipment and fixtures re- 
moved therefrom, and that the space formerly 
occupied by the cafeteria has been “allocated 
and assigned to other non-cafeteria purposes for 
which it is now being utilized.” This motion is 
now properly before the Court for determination 
under the Local Rules of this Court. No response 
to the motion has been filed by plaintiffs. 


In support of the motion defendants attach an 
affidavit by defendant Charles A. Collier and 
certain documents, the contents of which will 
hereafter be set out. 


Charles A. Collier in his affidavit deposes that 
he is Director of the State Parks Department of 
Georgia; that the cafeteria here involved was 
opened on a lease or concession basis during the 
administration of former Governor E, D. Rivers; 
that in April, 1945, the leasing and administering 
of the cafeteria was transferred to the State 
Parks Department and that this arrangement has 
continued to the present day; that such cafeteria, 
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in so far as known to deponent, has always been 
operated on a lease agreement with a private 
individual and that the lease to defendant Mrs. 
Mary Clyde Lee dated October 14, 1959, at- 
tached to the complaint, was superseded by a 
new lease dated July 20, 1960, a copy of which 
is attached to the affidavit; that paragraph 15 of 
such lease grants authority to the State to cancel 
the lease by giving thirty days written notice and 
that deponent in his official capacity as Director 
of the State Parks Department by a letter dated 
August 8, 1960, notified the lessee, Mrs. Lee, of 
the termination and cancellation of such lease 
and that Governor Vandiver by an Executive 
Order on September 2, 1960, ordered that such 
cafeteria be closed permanently and the space 
previously utilized therefor be allocated to other 
purposes; that on September 2, 1960, Honorable 
Ben Fortson, Secretary of State of the State of 
Georgia and Custodian of the State Capitol 
Building and Grounds, allocated such space to 
the Building and Grounds Division and that all 
of the cafeteria equipment therein was thereafter 
removed from the premises and stored and the 
space has been taken over by the Building and 
Grounds Division and is being utilized for sup- 
plies, materials and equipment of such Division; 
that the cafeteria has been permanently aban- 
doned and that the State has no intention of 
reopening same on any basis at any time; .that 
the facilities afforded thereby are no longer 
needed by the State; that the cafeteria has been 
a constant source of difficulty from a health 
viewpoint because of its location in the base- 
ment of the building without outside ventilation 
“and the space available has never been adequate 
for proper operation of a cafeteria.” A photo- 
graph of the space formerly occupied by the 
vafeteria is attached to the affidavit which 
deponent states “constitutes a truthful represen- 
tation of the premises as now existing.” 


Paragraph 15 of the lease agreement dated 
July 20, 1960, (as does paragraph 14 of the lease 
agreement attached to the complaint as an ex- 
hibit) attached to Mr. Collier’s affidavit, reads as 
follows: 


“The parties hereto agree that the foregoing 
agreement may be cancelled and terminated 
by the party of the first part upon giving 
the party of the second part thirty days 
written notice and that the party of the 
second part may cancel or terminate said 
agreement upon giving thirty days written 
notice to the party of the first part.” 
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On August 8, 1960, Charles A. Collier, Director 
of the Georgia Department of State Parks, noti- 
fied Mrs. Lee of the cancellation and termination 
of the lease by a letter which reads as follows: 


“In accordance with paragraph 15 of the 
Concession Agreement between the State of 
Georgia, acting by and through the Depart- 
ment of State Parks, Division of Conserva- 
tion, and Mary Clyde Lee, which agreement 
became effective on the Ist day of June, 
1960, as set forth in an agreement dated 
July 20, 1960, this is to notify you that the 
State is exercising its option to cancel and 
terminate the said agreement upon giving 
the lessee thirty days notice of such cancel- 
lation. 

“This letter is formal notice to you ot the 
cancellation and termination by the State of 
Georgia of said agreement; therefore, you 
should close the cafeteria and return the 
premises, together with all its appurtenances, 
to the State not later than September 8, 
1960.” 


It appears from the letter that a carbon copy 
thereof was sent to Honorable S. Ernest Vandi- 
ver, Governor of the State of Georgia. 

On September 2, 1960, Governor Vandiver 
issued the following Order: 

“WHEREAS: By letter dated August 8, 1960, 
the Director of the State Parks Depart- 
ment of Georgia gave notice of the termi- 
nation of lease with Mrs. Mary Clyde Lee, 
governing operation of the State Capitol 
Cafeteria located in the basement of the 
State Capitol Building; and 

“WHEREAS: The facilities heretofore af- 
forded by said Cafeteria are no longer re- 
quired by the State, and said Cafeteria 
should be abandoned and permanently 
closed because of this and other health 
and sanitary reasons; it is therefore 

“ORDERED: That the Cafeteria heretofore 
operated in the basement of the Capitol 
be and the same is hereby closed and per- 
manently abandoned, and that no cafe- 
teria, restaurant or lunchroom be hereafter 
situated or operated in the State Capitol 
Building.” 

On the 2nd day of September, 1960, the follow- 
ing Order was entered by Honorable Ben W. 
Fortson, Jr., Secretary of State of the State of 
Georgia: 

“It appearing that the lease covering the 
State Capitol cafeteria has been terminated 
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pursuant to the provisions thereof, and that 
said cafeteria has been ordered abandoned 
and permanently closed, thereby rendering 
available the space previously occupied 
thereby. 

“Now therefore as Custodian of the State 
Capitol Building and Grounds, it is hereby 
ordered that the space heretofore occupied 
by the State Capitol cafeteria be and the 
same is hereby allocated and assigned to the 
Buildings and Grounds Division. 

“This order shall become effective as of 
September 9, 1960.” 


A court of equity will not afford an injunction 
to prevent in the future that which in good 
faith has been discontinued in the absence of 
any evidence that the acts are likely to be re- 
peated in the future. 43 C.J.S., § 22, p. 445 and 
cases cited in Note 13. 


While voluntary cessation of allegedly illegal 
conduct does not deprive the court of the power 
to hear and determine the case, i.e., does not 
make the case moot, the case may nevertheless 
be moot if the defendant can demonstrate “there 
is no reasonable expectation that the wrong will 
be repeated.” United States v. W. T. Grant Co., 
345 U.S. 629, pp. 632, 633. 

“The sole function of an action for injunction 
is to forestall future violations. It is so unrelated 
to punishment or reparations for those past that 
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current or later remedy for past violations by 
indictment or action for damages by those in- 
jured. All it takes to make the cause of action 
for relief by injunction is a real threat of future 
violation or a contemporary violation of a nature 
likely to continue or recur.” United States v. 
Oregon Med. Soc., 343 U.S. 326, 333. 

Here plaintiffs seek neither damages nor 
declaratory judgment, the only relief prayed for 
being interlocutory and permanent injunction. 

Under the evidence before the Court on de- 
fendants’ motion for summary judgment it ap- 
pears that the lease under which the cafeteria 
involved was operated has been cancelled and 
terminated by the State of Georgia and an Order 
has been entered by the Governor of the State 
of Georgia providing that “no cafeteria, restau- 
rant or lunchroom be hereafter situated or 
operated in the State Capitol Building.” In ad- 
dition, the evidence shows that the premises 
formerly occupied and used as a cafeteria have 
been allocated to the Building and Grounds 
Division. There is no evidence before the Court 
to the contrary. 

Under the facts now before the Court the is- 
suance of an injunction would serve no useful 
purpose as there appears no likelihood that the 
conduct complained of by plaintiffs will recur. 

The motion of defendants for summary judg- 
ment is granted, the issuance of an injunction 
as prayed for denied, and the complaint is 








its pendency or decision does not prevent con- _ hereby dismissed. 





GOVERNMENTAL FACILITIES 


Cafeterias—Georgia 
John L. GIBSON, et al. v. Alton B. OKARMA, William B. Hartsfield, Mayor of the City of 
Atlanta, and Herbert T. Jenkins, as Chief of Police. 

United States District Court, Northern District, Georgia, Atlanta Division, October 26, 1960, Civil 
Action No. 7288, F.Supp. 


SUMMARY: Two Negroes brought a class action in federal district court against the owner 
of a cafeteria being operated in the Atlanta, Georgia, city hall under a lease from the city, 
and against the mayor and the chief of police of Atlanta, alleging that on a certain occasion 
the cafeteria manager had refused service to plaintiffs and threatened to have them arrested, 
solely because of their race, pursuant to defendants’ custom, policy, and usage of denying 
service to Negroes. They prayed that the court enter interlocutory and permanent injune- 
tions restraining defendants from making any distinction based upon color in regard to 
service at the cafeteria, in violation of plaintiffs’ rights under the Fourteenth Amendment 
and the federal civil rights statutes. The mayor and chief of police moved for summary 
judgment on the grounds that subsequent to the filing of this action the mayor had approved 
a resolution of the board of aldermen terminating the operation of the cafeteria as a restau- 
rant serving the general public, including plaintiffs and their class, and confining its opera- 
tion to serving city hall employees of all races; and that, therefore, no effective relief by in- 
junction can now be granted to plaintiffs, the controversy before the court having become 
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moot. In support of said motion, the cafeteria’s lessee filed an affidavit deposing that the 
cafeteria is being operated in conformity with the resolution and that no one had since been 
knowingly served who was neither a city hall employee nor a guest of such employee. No re- 
sponse to the motion was filed by plaintiffs. Because, however, no evidence had been adduced 
affirmatively establishing that the cafeteria was now being operated upon a non-segregated 
basis and that no discrimination was now being practiced against Negro city hall employees, 


the court overruled the motion. 
SLOAN, District Judge. 

Plaintiffs invoke the jurisdiction of this Court 
under Title 28, U.S.C., § 1331, as arising under 
Article I, Section 8 and the 14th Amendment to 
the Constitution of the United States, Title 42, 
U.S.C., § 1981, and Title 28, U.S.C., § 1343, al- 
leging that the action is authorized by Title 28, 
U.S.C., §1983, to be commenced by any citizen 
of the United States or other person within the 
jurisdiction thereof to redress the deprivation, 
under color of State law, statute, ordinance, regu- 
lation, custom or use of rights, privileges and 
immunities secured by the 14th Amendment, §1, 
and Title 42, U.S.C., § 1981, providing for equal 
rights of citizens and of all persons within the 
jurisdiction of the United States. Plaintiffs allege 
that the action is brought as a class action under 
the provisions of Rule 23(a)(3) of the Federal 
Rules of Civil Procedure. 


Plaintiffs allege that they are Negroes, resi- 
dents of the City of Atlanta, and citizens of the 
United States of America; that the defendant, 
Alton B. Okarma is the owner of the City Hall 
Cafeteria in the City Hall of Atlanta, under a 
lease signed by William B. Hartsfield, Mayor of 
said city, a copy of said lease being attached as 
an exhibit to the complaint and that the City 
Hall is owned by such city and the defendant, 
Herbert T. Jenkins is Chief of Police of such 
city. 

Plaintiffs allege that on July 27, 1960, at ap- 
proximately 11:30 A.M. they went into the City 
Hall Cafeteria to obtain lunch, obtained trays 
and silverware and sought to be served and that 
they were refused service by Mrs. Ellen Burke 
who stated she was the manager of the cafeteria 
and that if plaintiffs refused to leave it would be 
necessary for her to call the police and have 
plaintiffs arrested and that Mrs. Burke, under 
the instructions of defendant Alton B. Okarma 
refused to serve plaintiffs solely because of their 
race and plaintiffs allege that the refusal to serve 
them was made pursuant to a custom, policy and 
usage of defendants of denying service to 
Negroes in such cafeteria. 

Plaintiffs allege that the denial of service to 
them violates the due process and equal protec- 


tion clauses of the 14th Amendment and that 
causing plaintiffs and others similarly situated 
to be arrested for violation of the laws of Georgia 
and the City of Atlanta, and threatening to cause 
them to be arrested for violation of such laws 
when they demand service, also constitutes denial 
of due process of law and equal protection of the 
laws as set forth in the 14th Amendment. 


Plaintiffs allege that they and others similarly 
situated are threatened with irreparable injury 
by reason of the acts complained of and that 
they have no plain, adequate or complete remedy 
to redress “these wrongs other than this suit for 
an injunction,” etc., and they pray that the 
Court enter interlocutory and permanent in- 
junction restraining defendants “from making 
any distinction based upon color in regard to 
service at the City Hall Cafeteria” and that “the 
Court allow plaintiffs their costs and such other 
relief as may appear to be just.” 


The defendants William B. Hartsfield and 
Herbert T. Jenkins have filed a motion for sum- 
mary judgment on the following grounds: 


1. The complaint seeks no relief other 
than injunction. 

2. That on August 15, 1960, subsequent 
to the filing of this action, that a reso- 
lution was adopted by the Board of 
Aldermen and approved by the Mayor 
of such city, the effect of which is to 
terminate the operation of the City Hall 
Cafeteria as a restaurant serving the 
general public, including plaintiffs and 
the class they claim to represent and 
to confine the operation thereof “to the 
service of food and beverages to City 
Hall employees, including City Hall 
employees of plaintiffs’ race.” 

3. That by reason of the above facts no 
effective relief by injunction can be 
granted to plaintiffs and that the con- 
troversy before the Court has there- 
fore become moot. 


The motion of defendants William B. Harts- 
field and Herbert T. Jenkins for a summary judg- 
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ment is now properly before the Court for de- 
termination under the Local Rules of this Court. 
No response to the motion has been filed by 
plaintiffs as authorized by such Rules. 

From the record now before the Court it ap- 
pears that on August 15, 1960, the Board of 
Aldermen of the City of Atlanta passed, and the 
Mayor of said City approved, the following 
resolution: 


“RESOLUTION. 

“BY BUILDINGS AND ATHLETIC COM- 
MITTEE: 

“WHEREAS, the City of Atlanta did on the 
20th day of March 1956 enter into a lease 
agreement with Alton B. Okarma covering 
certain space in the basement of the City Hall 
in Atlanta, Georgia, for the purpose of op- 
erating a food and drink business; and 
“WHEREAS, the primary purpose and intent 
of the governing authorities in entering into 
said lease and concession contract was to 
serve the needs and convenience of persons 
employed by the City and Board of Educa- 
tion in the City Hall, and their guests; and 
“WHEREAS, there are at the present time 
604 persons, including 22 Negroes, employed 
in said City Hall; and : 

“WHEREAS, the space and facilities available 
are not sufficient to adequately and efficiently 
serve the employees located in the City Hall 
and the public generally; 

“NOW THEREFORE, BE IT RESOLVED 
BY THE MAYOR AND BOARD OF ALDER- 
MEN OF THE CITY OF ATLANTA that the 
lease contract heretofore referred to be and 
the same is hereby amended so that from and 
after the passage and approval of this Reso- 
lution, the concession operated by the said 
Alton B. Okarma as aforesaid be operated for 
the exclusive benefit of city employees em- 
ployed within the City Hall, and their guests, 
and that no person other than such employees, 
and their guests, be served or accommodated 
by the concessionaire and the facilities oper- 
ated by him, except that sales of cigarettes, 
confections and sandwiches to be consumed 
off the leased premises may be made to per- 
sons other than city employees. 

“ADOPTED By Board of Aldermen August 
15, 1960. 

“APPROVED August 15, 1960. 

“A true copy, 

“(Signed ) J. L. Richardson 

“Clerk of Board of Aldermen.” 
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In an affidavit filed in support of the motion, 
Alton B. Okarma deposes: 


That he is the lessee of the cafeteria located 
in the City Hall, Atlanta, Georgia, and that he 
is familiar with and consented to the adoption 
of the above quoted resolution and that affiant’s 
lease contract with the City of Atlanta has been 
amended accordingly. The affiant further deposes 
that since the adoption of the quoted resolution 
that the cafeteria and restaurant in question 
have been operated in conformity therewith and 
that neither affiant nor his employees have 
knowingly or consciously permitted any person 
to be served in such restaurant unless such per- 
son was either a City Hall employee or was a 
guest accompanied by a City Hall employee; 
that signs are now posted at conspicuous places 
in such cafeteria advising all people who enter 
that the facilities thereof are for the service of 
City Hall employees and their guests only and 
that all outside signs welcoming the public to 
the premises have been removed. 


Affiant deposes that so far as he knows no per- 
sons other than City Hall employees or their 
guests have been served in such cafeteria since 
August 15, 1960; that he has instructed his em- 
ployees in charge of the restaurant during his 
absence not to serve any one but City Hall em- 
ployees and their guests; that every day numer- 
ous persons are questioned as to whether they 
are employed in the City Hall and upon informa- 
tion that any one is not an employee or a guest 
of an employee, he or she is advised they will 
have to seek accommodations elsewhere and 
that affiant “disclaims any intention to discrimi- 
nate against any one legally authorized to use 
the facilities of the cafeteria in question.” 


While the evidence now before the Court 
shows that the cafeteria is now operated for the 
benefit of City Hall employees and their guests 
only in conformity with the resolution of the 
Board of Aldermen, and while the operator-lessee 
thereof in his affidavit disclaims any intention 
to discriminate against any one legally author- 
ized to use the facilities afforded by the cafe- 
teria, there is no evidence presently before the 
Court which affirmatively establishes that the 
cafeteria is now being operated upon a non- 


_ segregated basis and that no discrimination is 


now being practiced aganst members of plain- 
tiffs’ race who are City Hall employees. 


The motion of defendants for summary judg- 
ment is overruled and denied. 
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GOVERNMENTAL FACILITIES 


Courtrooms—Georgia 
Clarence H. SENIORS y. Luke ARNOLD and William B. Hartsfield. 
United States Court of Appeals, Fifth Circuit, November 22, 1960, No, 18458, ___ F.2d. 


SUMMARY: An Atlanta, Georgia, Negro filed a class action in a United States District Court, 
alleging that he had been required to occupy racially segregated seating while attending a 
session of the Atlanta Municipal Court and that, while there, he had observed that 
other segregated facilities are maintained. He asked for a declaratory judgment setting forth 
his rights, and for an injunction restraining defendant judge and city officials from continu- 
ing such segregation. Defendants moved to dismiss on the grounds that the conduct com- 
plained of affects the internal affairs of a state court, that plaintiff has an adequate state 
remedy, that no immediate irreparable injury is threatened, and that the complaint fails 
to allege that defendants are in charge of seating in the courtroom. The court granted the 
motion to dismiss. 5 Race Rel. L. Rep. 791 (1960). The Court of Appeals for the Fifth 
Circuit affirmed the action, noting that “Until the racially segregated seating has, in some 
manner, been called to the attention of the judge presiding over said court, and he has re- 
fused redress, it is clear that the complaint discloses no necessity for a declaratory judgment 


or for an injunction, and that the district court acted well within its discretion in dismissing 
the complaint.” 


Before RIVES, Chief Judge, and TUTTLE and WISDOM, Circuit Judges. 
RIVES, Chief Judge. 


The appellant pro se sued on behalf of him- 
self and of other Negro citizens of Atlanta, 
Georgia, seeking a declaratory judgment and 
injunction to prohibit racially segregated seating 
in the Atlanta Municipal Court. He named as 
defendants Honorable Luke Arnold, the Chief 
Judge of said Court; the City of Atlanta; and 
Honorable William B. Hartsfield, the Mayor of 
said City. The substantial factual averments 
forming the basis of the complaint appear in 
paragraphs numbered 10 and 12, as follows: 





question involved is one affecting the in- 
ternal operations of a State Court and within 
its power to regulate. (Dawley v. City of 
Norfolk (4th Cir. 1958) 260 Fed 2d 647, 
Cert. Den. 359 U.S. 935) ? 


“B. Because, so far as appears, plaintiff 
has an adequate remedy in the State Court 
in question and has made no effort to have 
his complaint redressed in said State Court 
or any State Court. (Dawley v. City of Nor- 
folk, 159 Fed.Supp. 642 (4); Com. of Pa. v. 








“10. That the plaintiff did attend the 
aforementioned Municipal Court on or about 
25 April 1960 and was forced to occupy a 
seat in the section reserved for colored. And 
while so segregated racially did observe that 
the courtroom maintained separate lock-up 
sections, restrooms and other facilities on a 
basis of racial segregation. 


“12. That the judges and other city off- 
cials intend to maintain and continue racial 
segregation in and about the Municipal 
Court until this Court orders them to stop.” 


The defendants filed a motion to dismiss, 


assigning the following grounds: 


“A. Because, in the exercise of the Court’s 
discretion, the Court should decline juris- 
diction of the claim on the ground that the 


Williams, 294 U.S. 176, 79 L.Ed. 841, 55 
S.Ct. 380; Nichols v. McGee, 169 F.Supp. 
721, App. Dismissed 4 L.Ed. 2d 52) 


“C. Because the petition discloses no dan- 
ger of immediate irreparable injury to the 
plaintiff and because the effect of the judg- 
ment sought would be to interfere with the 
administration of state prisons and state 
criminal laws, contrary to equitable princi- 
ples and to numerous decisions of the 
Federal Courts. (Dawley v. City of Norfolk, 
159 F.Supp. 642, headnotes 5 and 6; Nichols 
v. McGee, 169 F.Supp. 721, App.Dismissed 
4 L.Ed. 2d 52; Douglas v. Jeannette, 319 
U.S. 157, 87 L.Ed. 1324, 63 S.Ct. 887) 


“D. Because it nowhere appears from 
plaintiffs petition that the defendants, or 
either of them, are in charge of seating ar- 
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rangements in the Courtroom in question, or 
segregation (if any) of persons in the City 
Jail, or that if said defendants did have 
control of said premises that they, or either 
of them, directed or ordered that plaintiff be 
segregated, or that they even knew of the 
occurrence. (Dawley v. City of Norfolk, 159 
F.Supp. 642, headnotes 7 and 8)” 


COURTS 


City. The City is a defendant in this suit 
and was sued by naming its chief executive. 


The allegations have said as much.... 
“The defendant City, Mayor, and Chief 
Judge are capable of, and did in fact act 


through agents. Personal knowledge on the 
part of the Mayor or Chief Judge is not a 
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prerequisite. Nor is personal participation in 
the obnoxious practice of racial segregation 
a requirement.” 


The district court sustained the defendant's 
motion to dismiss and dismissed the complaint. 


Until the racially segregated seating has, in 
some manner, been called to the attention of 
the judge presiding over said court, and he has 
refused redress, it is clear that the complaint 
discloses no necessity for a declaratory judg- 
ment or for an injunction, and that the district 
court acted well within its discretion in dismiss- 
ing the complaint. It is neither necessary nor 
appropriate for us to assume that the judge 
presiding over the Atlanta Municipal Court 
would have refused to relieve the plaintiff and 
other members of the class from any require- 
ment of racially segregated seating in the court- 
room, and, upon such an assumption, to decide 
whether or not the federal courts should abstain 
its agencies. The mayor is the chief execu- from exercising their jurisdiction until redress 
tive. The Chief Judge is in charge of the has been sought through other courts of the 
Municipal Courts and is an agent of the State. 

City. The acts of agents of the City within The judgment is 
the scope of their authority are acts of the 


Instead of amending his complaint, the plain- 
tiff filed a motion for summary judgment and an 
“Answer to Motion to Dismiss” in which he 


alleged: 


“Congress has given to its citizens the 
right to seek redress in federal courts from 
the abominable practices of apartheid. It 
takes something far more compelling than 
the naked assertion that the doors of the 
state courts are open to abrogate this right. 
Though technically state courts are open, in 
reality they are closed. There is not a 
Georgia State Court created which would— 
or could—grant a Negro plaintiff justice in 
a suit such as this, one seeking equality and 
dignity for a Negro. ... 


“The Municipal Court is an agency of the 
City of Atlanta. The City of Atlanta controls 


AFFIRMED. 





GOVERNMENTAL FACILITIES 
Golf Courses—South Carolina 


John H. CUMMINGS, etc., et al. v. The City of CHARLESTON, the Municipal Golf Course 


Commission, etc., et al. 


United States District Court, Eastern District, South Carolina, Charleston Division, November 26, 
1960, Civil No. 7048, ___ F.Supp. 


SUMMARY: Negro citizens of Charleston, South Carolina, filed suit in federal district court 
asking for an injunction against the operation of a municipal golf course on a segregated 
basis. Defendants admitted that plaintiffs were denied the use of the course because of their 
race. The court held the statutes requiring such segregation unconstitutional and granted an 
injunction against segregated operation of the facilities. Since the deed under which the 
city held the golf course required reversion of the land to the former owners if it was not 
used as a golf course, and since the city anticipated difficulties in adjusting to a non-segre- 
gated operation, a delay of eight months was allowed in the effective date of the order. 


WILLIAMS, District Judge. 
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ORDER 


This is an action in which the plaintiffs, all 
of whom are Negro residents of the City of 
Charleston, South Carolina, on behalf of them- 
selves and all other Negro citizens similarly 
situated, seek a judgment declaring that Sec- 
tions 181, 182, 183 and 184, Title 51 of the 
1952 Code of Laws of South Carolina and the 
policy, custom and usage of denying to these 
Negro plaintiffs and the members of the class 
they represent permission to use the Charleston 
Municipal Golf Course, owned, operated, super- 
vised and maintained by the City of Charleston, 
South Carolina, while at the same time per- 
mitting and granting white persons the right, 
privilege and permission to use said golf course, 
deprive these persons and members of their 
¢lass of their constitutional rights as secured by 
the Fourteenth Amendment to the Constitution 
of the United States. Plaintiffs also seek an 
injunction against the operation of the Charles- 
ton Municipal Golf Course on a basis that re- 
quires segregation solely because of race or 
color. 


I have held two hearings in this matter, one 
“of which was the consideration of plaintiffs 
motion for preliminary injunction. I concluded, 
after hearing the evidence, that the preliminary 
injunction should not issue and proceeded there- 
after to hear the matter on its merits. 


The Complaint alleges among other things 
that on or about November 23, 1958 the plain- 
tiffs presented themselves at the Charleston 
Municipal Golf Course and sought permission to 
play golf, directing their request to the de- 
fendant, John E. Adams, manager of said golf 
course. It is further alleged that the defendant, 
John E. Adams, refused to grant permission to 
the plaintiffs to play golf on the golf course 
facilities. In accordance with the requirement of 
Section 51-182 of the Code of Laws of South 
Carolina for 1952, signs which read “white only” 
were posted at the entrance of the golf course. 


The answer of the defendants, though rather 
lengthy and detailed, admits the material allega- 
tions of the complaint, particularly the events 
of November 23, 1958. Defendants deny, how- 
ever, that the policy, custom and usage of the 
defendants in providing golfing facilities for the 
white citizens and residents of the City of 
Charleston out of the public funds, while failing 
and refusing to admit Negroes to these facilities 
on account of their race and color, is unlawful 
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and constitutes a denial of their rights under 
the equal protection and due process clauses of 
the Fourteenth Amendment to the Constitution 
of the United States. Defendants further deny 
that Sections 51-181, 51-182, 51-183 and 51-184 
of the Code of Laws of South Carolina for 
1952 are unconstitutional. 


From the evidence, there is no dispute between 
the parties concerning the events of November 
23, 1958. Further, according to the testimony of 
the manager of the golf course, Mr. John E. 
Adams, the policy, custom and usage of denying 
Negroes the privilege of using the Charleston 
Municipal Golf Course still persists, and signs 
which read “white only” are still posted at the 
entrance to the golf course. He further testified 
that the golf course officials still consider them- 
selves bound by Section 51-181, 51-182, 51-183 
and 51-184, Code of Laws of South Carolina for 
1952. 


The statutes involved prohibit the joint use of 
public parks, public recreation centers, public 
amusement centers or public bathing beaches 
by members of both the colored and white races 
in any county in South Carolina having a City 
with a population of more than sixty thousand 
(60,000) persons, according to the 1930 Census 
of the United States. These statutes apply only 
to Charleston County and the Charleston Mu- 
nicipal Golf Course is the only public recrea- 
tional facility involved in this suit. 


The same statutes were before this Court in 
Clark v. Flory, 141 F.Supp. 248 (1956) and I 
stated at that time that in my opinion they 
were unconstitutional. However, in that action, 
which involved the Edisto Beach Park, the legis- 
lature of South Carolina closed the park to all 
persons prior to the hearing of the suit, and I 
held that the closing of the park had rendered 
the issues of that case moot under the decision 
of Utah v. Wycoff Co., 344 U.S. 237, 97 L.Ed. 
291 and Michael v. Cockerell, 161 F.2d 163. 

The statutes in this case are clearly uncon- 
stitutional under Holmes v. City of Atlanta, 124 
F.Supp. 290, 223 F.2d 93, 350 U.S. 879. See 
also Dawson v. Mayor, 220 F.2d 386 (4th Cir. 
1955), affd. 350 U.S. 877 and Tate v. Depart- 
ment of Conservation and Development, etc., 
133 F.Supp. 53, 231 F.2d 615, and 352 U.S. 838. 


This Court further concludes that the policy, 
practice, custom and usage of denying these 
Negro plaintiffs and other members of the class 
they represent the right and privileges of ad- 








etc., 


these 
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mission to use the facilities of the Charleston 
Municipal Golf Course is a denial to these plain- 
tiffs and members of the class they represent 
the equal protection of the laws as secured to 
them by the Fourteenth Amendment to the 
Constitution of the United States, and such prac- 
tice, policy, custom and usage is, therefore, un- 
constitutional. 


During the hearing in this matter, counsel 
for the City introduced into evidence the deed 
to the golf course premises and stated that 
should the City of Charleston cease to operate 
the golf course as a municipal golf course, under 
the terms of the deed, the premises will im- 
mediately revert to the grantor or its successors. 
It was further stated that the City of Charleston 
has invested a large sum of money into the golf 
course facilities and that there are many issues 
which will have to be resolved by the City of 
Charleston and the Golf Course Commission, 
including public acceptance of the operation of 
the golf course facilities on a non-segregated 
basis. In view of the foregoing, I have concluded 
that it will be equitable for this Court to grant 
the defendants’ a reasonable period of time 
within which to resolve the matters which they 
have presented. Now, in accordance with that 
opinion it is, 

ORDERED, ADJUDGED AND DECREED 
that Sections 51-181, 51-182, 51-183 and 51-184 
of the Code of Laws of South Carolina for 1952, 
which require segregation of the races in the 
use of parks and recreational areas in any Coun- 
ty of South Carolina having a City with a popu- 
lation of more than sixty thousand (60,000) 
persons according to the 1930 Census of the 
United States, are unconstitutional and void in 
that they deny and deprive plaintiffs and other 
Negro citizens similarly situated of the equal 
protection of the laws and due process of law 
secured by the Fourteenth Amendment to the 
Constitution of the United States and rights and 
privileges secured by Title 42, United States 
Code, Section 1981 and 1983. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the policy, practice, cus- 
tom and usage of denying these Negro plaintiffs, 
and other members of the class they represent, 
the right and privilege of admission to use the 
facilities of the Charleston Municipal Golf 
Course is a denial to these plaintiffs and the 
members of the class they represent the equal 
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protection of the laws as secured to them by 
the Fourteenth Amendment to the Constitution 
of the United States and such practice, policy, 
custom and usage is, therefore, unconstitutional. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the defendants, their suc- 
cessors in office, assigns, agents, servants, em- 
ployees and persons acting on their behalf, be 
and they are hereby permanently enjoined from 
enforcing the aforesaid statutes and the policy, 
custom and usage of denying to these plaintiffs 
and other Negroes similarly situated the right to 
use the Charleston Municipal Golf Course on a 
basis which requires descrimination on account 
of race or color. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that this judgment shall be- 
come effective eight (8) months from the date 
hereof. 


IT IS FURTHER ORDERED that the de- 
fendants pay all costs in this matter. 


In concluding the Court wishes to add that it 
is not in agreement with the famous “1954 De- 
cision” of the Supreme Court and its flow of 
case law which has necessarily guided this 
opinion. It has always been the belief of this 
Court that the decisions of our highest Court 
which first ascertain and define the intent of 
the framers and adopters of the Constitution and 
its amendments have the effect of becoming an 
integral part of the Constitution itself. As such 
these first interpretations, like the Constitution, 
can be lawfully altered and modified only by 
the amending process. 


Plessy v. Ferguson, 163 U.S. 537 (1896) an- 
nounced that separate but equal provisions for 
races was not violative of the Equal Protection 
Clause of the Fourteenth Amendment. Upon 
this pronouncement, it is my opinion that the 
Court should have closed its doors to further 
interpretation on the point. 


The cases are clear and I am bound by my 
judicial oath to follow them. I do so with re- 
luctance, and with the hope and belief that 
Congress will some day pass legislation forbid- 
ding the Supreme Court from rendering de- 
cisions not supported by the Constitution. 


Let a copy of this order be served upon each 
of the defendants. 
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GOVERNMENTAL FACILITIES 


Libraries—Virginia 


Gladys GILES, etc., et al. v. The LIBRARY ADVISORY COMMITTEE OF THE CITY OF 
DANVILLE, ete., et al. 


United States District Court, Western District of Virginia, Danville Division, May 11 and September 
14, 1960, Civil Action No. 452. 


SUMMARY: Negro citizens of Danville, Virginia, filed suit in a United States district court 
against various city officials, alleging that they were denied the use of a public library. The 
city maintained two libraries, the larger restricted mainly to whites, and a smaller branch ex- 
clusively for Negroes. When plaintiffs sought service at the white library, it was ordered 
closed by the city manager. Subsequently, the city council ordered that the library be re- 
opened with patronage restricted to present holders of cards, and with no new cards to be 
issued. 5 Race Rel. L. Rep. 528 (1960). Plaintiffs again sought service and were refused. 
The court found that, since no cards had been issued to Negroes for the white library, this 
action by the city council constituted an unlawful discrimination in violation of plaintiffs’ 
rights under the federal constitution. An injunction was issued, directing the city to allow 
persons holding cards at the Negro branch to use the facilities of the white branch on the 
same basis and terms as white persons. Subsequently the city asked for dismissal of the 








suit, stating that the library had been reopened on a non-discriminatory basis. The motion 


was granted. 


INJUNCTION ORDER 


This cause came on to be heard upon the 
complaint and motion for an interlocutory in- 
junction, the motions of the defendants to dis- 
miss the complaint, the answer of defendants, 
testimony taken on behalf of plaintiff and de- 
fendants, and was argued by counsel. 

It appearing to the Court that the complaint 
-states a cause of action against the defendants 
upon which relief can be granted, it is 

ORDERED that the motion to dismiss the 
complaint upon that ground be, and the same is, 
denied. 

It further appearing to the Court that there is 
no administrative agency of the City of Danville 
known as the Library Advisory Committee of 
the City of Danville, it is 

ORDERED that the motion to dismiss that 
named defendant is granted. 


It further appearing to the Court that there is 
no merit in the other motions to dismiss the 
complaint, the same are hereby denied. 

It further appearing to the Court from the 
evidence that the plaintiffs are entitled to a pre- 
liminary injunction as prayed for, it is 

ORDERED that the defendants shall forth- 
with cease to discriminate against or segregate 
the plaintiffs or deny to the plaintiffs or any 
other person similarly situated, on account of his 
or her race or color, the use and enjoyment of all 


services, facilities and equipment of any of the 
libraries owned or operated by the City of Dan- 
ville, Virginia, on the same basis as white per- 
sons, it is further 


ORDERED that defendants shall forthwith 
permit all persons who hold library cards issued 
by the Grasty Branch of Danville City Library 
to use the said cards in the Confederate Memo- 
rial Library on Main Street on the same basis 
and on the same terms and conditions as the 
persons who hold cards issued by the Con- 
federate Memorial Library of the City of Dan- 
ville, it is 

ORDERED that when the new addition to the 
Confederate Memorial Library is completed 
plaintiffs and all other Negroes in the City of 
Danville be permitted to use all of the facilities 
in the Confederate Memorial Library on the 
same basis as white persons, and that when new 
library cards are issued Negroes be issued new 
library cards by the said library on the same 
basis as such cards are issued to white persons, 
and further that Negroes be permitted to use 
the reading rooms, reference rooms and all other 
facilities of said library on the same basis as 
white persons, it is 


ORDERED that the aforesaid injunctive pro- 
visions shall operate against T. Edward Temple, 
City Manager, Florence Robertson, Librarian, 
and the City of Danville, Virginia, their em- 
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ployees and agents and successors in office until 
the further order of this Court. 


And the plaintiffs are allowed their taxable 
costs herein, and it is further 


ORDERED that the enforcement of this in- 
junction order be stayed for a period of ten (10) 
days from the date of this order in order to 
enable defendants to take such further pro- 
ceedings in this cause as they may be advised. 


FINDINGS OF FACT 


From the evidence presented to the Court, 
sitting without a jury, the Court finds the fol- 
lowing facts: 


1. The City of Danville owns, operates and 
maintains, and for a long period of time in the 
past has owned, operated and maintained, in 
the City of Danville, Virginia, a free public 
library in the Confederate Memorial Building on 
Main Street in said city, which has been used 
exclusively by members of the white race to the 
exclusion of Negroes, except on special occasions 
and when special permission was granted. Said 
city during this same time has owned, operated 
and maintained a branch of said library on 
Holbrook Street, in said city, known as the 
Grasty Branch, which has been used exclusively 
by members of the Negro race. 


2. Except on special occasions, Negroes were 
not permitted to use the main library facilities 
in the Confederate Memorial Building. No white 
persons used the Grasty Branch. 


3. The main library has approximately 35,000 
volumes available for use. The Grasty Branch 
has approximately 8,000 volumes available for 
use. The City of Danville also owns, operates 
and maintains a bookmobile which travels 
throughout the City of Danville and which con- 
tains approximately 2,000 volumes. 


4, There is no administrative department in 
the City of Danville known as The Library Ad- 
visory Committee of the City of Danville. The 
library system in the City of Danville is under 
the direct supervision and control of the City 
Manager. Defendant T. Edward Temple is the 
City Manager of the City of Danville. Defendant 
Florence Robertson is the Head Librarian of 
said city. All personnel in both libraries are paid 
by the City of Danville from the taxes levied 
upon all citizens of said city. The above- 
mentioned libraries are the only libraries in the 
City of Danville, except that most of the schools 
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have private libraries for the use of the teachers 
and students in the respective schools. 


5. Until April 2, 1960, both of said libraries 
issued cards to the users of said library facilities 
which cards were generally restricted to the use 
of the library issuing such cards. However, the 
Court finds as a fact that the holders of cards 
issued by the Grasty Branch were permitted to 
use the facilities at the main library. 


6. On April 2, 1960, a number of Negro 
students, including the plaintiffs, went to the 
main library and attempted to use the facilities 
in said library. They were refused permission 
to use the facilities. The head librarian called 
the City Manager who ordered the library 
closed. The Court finds as a fact that the reason 
these students were not permitted to use these 
library facilities and the reason the library was 
closed was because of the race and color of 
these students and because they were Negroes. 


7. On April 4, 1960, a special meeting of the 
City Council was held, at which time the Council 
re-opened the main library, but passed a resolu- 
tion restricting the use of the main library in the 
Confederate Memorial Building to holders of 
library cards issued by that library, and pro- 
hibiting the issuance of any further cards to any 
persons until further notice. Until that time, 
cards had only been issued by that library to 
members of the white race, with the exception of 
two cards which had been issued to Negroes 
who were non-residents of the City of Danville. 
No library card has ever been issued by the 
main library to any Negro resident of the City of 
Danville. At that time, there were approximately 
1,600 Negroes who held cards issued by the 
Grasty Branch, and approximately 7,000 white 
persons who held cards issued by the main 
library. 

8. On April 6, 1960, some Negro students, in- 
cluding the plaintiffs, again went into the library 
and requested service and membership cards, 
both of which were refused; and other Negro 
students were denied admission to the library 
by officials of the City of Danville. 


9. At the present time, approximately 7,000 
white persons are permitted to use the main 
library, and no Negroes, with the exception of 
two non-residents of the City of Danville, are 
permitted to use the main library at all. 


10. The City of Danville is now in the process 
of making new additions to the main library 
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which will improve and expand the facilities at 
that library. 

From these findings of fact, the Court con- 
cludes as matters of law: 


CONCLUSIONS OF LAW 


1. That the plaintiffs and all other Negroes in 
the City of Danville similarly situated have been 
denied the right to use the main library of the 
City of Danville solely because of their race 
and color. 


2. That the plaintiffs have been discriminated 
against and denied rights guaranteed to them by 
the Constitution of the United States by the 
defendants. 


3. That the plaintiffs and all other Negroes 
similarly situated are entitled to the use of 
facilities at the Confederate Memorial Library on 
the same basis as all white persons. 


4, That the plaintiffs are entitled to the in- 
junction prayed for, and their taxable costs. 


An order will be entered accordingly. 


ORDER 


This day came the defendants by James A. H. 
Ferguson, C. Stuart Wheatley and Edwin B. 
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Meade and moved the Court to dismiss the 
pending suit on the ground that the libraries of 
the City of Danville, Virginia, have been re- 
opened on a nondiscriminatory basis and came 
also the plaintiffs by Ruth L. Harvey, J. L. Wil- 
liams and Andrew C. Muse their attorneys 
speaking for themselves and for Martin A. 
Martin, associate counsel of Richmond, Virginia 
and objected to the dismissal of the pending 
action upon grounds set forth by statements of 
counsel in the record; and by and through James 
A. H. Ferguson, Attorney for the City of Dan- 
ville, Virginia, who represented to the Court, as 
set forth in the record, that said libraries have 
been reopened on a nondiscriminatory basis, 
and filed certain exhibits, which representation 
is not denied by counsel for the plaintiffs; and 
cause was argued by counsel. 


It appearing to the Court that the libraries of 
the City of Danville, Virginia, have been re- 
opened on a non-discriminatory basis, it is 


ADJUDGED AND ORDERED that this case 
be and the same is dismissed, without prejudice, 
and at defendants’ cost, to which action of the 
Court plaintiffs by counsel except. 


The Clerk is directed to send a copy of this 
Order to each of counsel of record. 








F. L, SHUTTLESWORTH, et al. v. The CITY OF BIRMINGHAM, a Municipal Corporation, 
et al. 


United States District Court, Northern District, Alabama, Southern Division, January 27, 1960, Civil 
Action No. 9505; October 31, 1960, Civil Action No. 9679, F.Supp. 








SUMMARY: Negro citizens of Birmingham, Alabama, brought a suit in federal court under 
federal civil rights statutes to enjoin the city and others from denying Negro citizens the 
use of all public recreational facilities in the city, and for a declaratory judgment that they 
are entitled to use such facilities under the Fourteenth Amendment. On January 27, 1960, 
the court granted a motion to dismiss as to the city on the ground that a municipality is not 
a “person” subject to the civil rights statutes when it is acting, as it does in the operation 
of recreational facilities, in its sovereign capacity rather than in a proprietary capacity. As 
to all other defendants, the motion to dismiss was overruled. In June, 1960, plaintiffs filed 
another complaint against the city and others, which the court found identical with the first 
complaint “with the exception of the averment as to parties,” now seeking affirmative relief 
directly under Section One of the Fourteenth Amendment and not under the civil rights 
statutes. Upon defendants’ motion, the court on October 31, 1960, dismissed the second 
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action with prejudice. Citing decisions to the effect that parties may not proceed in federal 
district courts directly under the authority of the Constitution inasmuch as the jurisdiction 
of those courts is purely statutory—i.e., derived from the authority of Congress—the court 
held that plaintiffs herein could not proceed outside the scope of the civil rights statutes. 
It was pointed out that the case previously filed and still pending against all defendants ex- 
cept the city would enable plaintiffs to obtain all the relief to which they are entitled. 


GROOMS, District Judge. 


Civil Action No. 9505 


This cause came on for hearing upon the 
defendants’ motion to dismiss the complaint. 
After hearing oral argument of counsel and 
upon a review of the authorities, the Court is of 


- the opinion that the motion to dismiss should 


be overruled as to all defendants except the City 
of Birmingham, a municipal corporation. A 
municipality has been held not to be a “person” 
as used in the Civil Rights Act, where it is acting 
in its sovereign, as distinguished from its pro- 
prietary, capacity. Charlton v. City of Hialeah, 
5 Cir., 188 F. 2d 421; Hewitt v. City of Jack- 
sonville, 5 Cir., 188 F. 2d 423; and Cobb v. 
City of Malden, 202 F. 2d 701.2 There is 
no allegation in the complaint that the City 
of Birmingham in the operation of the recrea- 
tional facilities here involved is doing so in a 
proprietary capacity. In view of the fact that 
the Supreme Court of Alabama has held that 


1. Action for damages, declaratory and injunctive so- 
lief. In affirming a dismissal the Court said: “ 
action is in effect one against the State itself hide 
its governmental subdivision, the City of Hialeah.” 
2. Also an action for damages, declaratory and in- 
junctive relief,—wherein the Court affirmed the lower 
Court, holding that the claim for damages as to the 
municipality could not be sustained under the Civil 
Rights Act, and that the trial court properly exer- 
cised its discretion in dismissing the claim for 
equitable relief. 


the operation of such recreational facilities is a 
governmental function, such averment could not 
be legally sustained. Mathis v. City of Dothan, 
266 Ala. 531, 97 So. 2d 908, Williams v. City of 
Birmingham, 219 Ala. 19, 121 So. 2d 14. In any 
event, the granting of denial of injunctive and 
declaratory relief rests in the sound discretion 
of the Court. Cobb v. City of Malden, supra. I 
am of the opinion that the motion to dismiss 
should be granted as to the City of Birmingham 
and overruled as to the other defendants. 


It is, therefore, ORDERED, ADJUDGED and 
DECREED that the motion to dismiss as to the 
City of Birmingham, a municipal corporation, 
be and the same is hereby granted, and said 
complaint be and the same is hereby dismissed 
as to the City of Birmingham. As to all other 
defendants the motion to dismiss be and the 
same is hereby overruled. 


The defendants are allowed 30 days from 
and after the date of this order within which 


to file their answers herein. 
Done and Ordered, this the 27th day of 
January, 1960. 
H. H. GROOMS 
DISTRICT JUDGE 


Civil Action No. 9679 


ORDER ON MOTION TO DISMISS 


When the question of the right of this plaintiff 
and others to proceed against the City of Birm- 
ingham, a municipal corporation, under the 
Civil Rights Statutes, was challenged by the 
motion to dismiss in Civil Action No. 9505 now 
pending in this court, I ruled in the order 
entered January 27, 1960, as follows: [The 
court here quoted all of the first paragraph of 
its opinion in No. 9505 except the first two 
sentences. ] 


I find no case wherein a contest has been 
tendered sustaining the right to proceed against 
a municipal corporation under the Civil Rights 
Statutes. 


Plaintiffs seek to meet this decision and the 
authorities sustaining it by asserting that this is 
an action arising directly under Section One of 
the Fourteenth Amendment and not under the 
Civil Rights Statutes. This section of the amend- 
ment is a shield for the protection of the rights 
enumerated. It is not a sword for their vindi- 
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cation. The Civil Rights Statute enacted pur- 
suant to the fifth section of the amendment fur- 
nishes the remedy for the vindication of these 
rights. Here the plaintiffs seek affirmative relief. 

The Supreme Court, in Ex Parte Virginia, 
100 U. S. 339, 25 L. Ed. 676, after reviewing 
certain of its previous decisions, said: 


“.... We held, further that this protec- 
tion and this guarantee, as the fifth section 
of the amendment expressly ordains, may 
be enforced by Congress by means of ap- 
propriate legislation. 

“All of the amendments derive much of 
their force from this latter provision. It 
is not said the judicial power of the general 
government shall extend to enforcing the 
prohibitions and to protecting the rights and 
immunities guaranteed. It is not said that 
branch of the government shall be author- 
ized to declare void any action of a State 
in violation of the prohibitions. It is the 
power of Congress which has been enlarged. 
Congress is authorized to enforce the pro- 
hibitions by appropriate legislation. Some 
legislation is contemplated to make the 
amendments fully effective. Whatever legis- 
lation is appropriate, that is, adapted to 
carry out the objects the amendments have 
in view, whatever tends to enforce sub- 
mission to the prohibitions they contain, 
and to secure to all persons the enjoyment 
of perfect equality of civil rights and the 
equal protection of the laws against State 
denial or invasion, if not prohibited, is 
brought within the domain of congressional 
power. ... 

“But the constitutional amendment was 
ordained for a purpose. It was to secure 
equal rights to all persons, and, to insure 
to all persons the enjoyment of such rights, 
power was given to Congress to enforce its 
provisions by appropriate legislation. Such 
legislation must act upon persons, not upon 
the abstract thing denominated a State, 
but upon the persons who are the agents 
of the State in the denial of the rights 
which were intended to be secured. Such 
is the act of March 1, 1875, and we think 
it was fully authorized by the Constitution.” 


Section 1343, Title 18, U.S.C.A., as amended, 
vests the court with original jurisdiction “of any 
civil action authorized by law to be commenced 
by any person” to secure the redress of the 
rights enumerated in subsections (1) to (4), 
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both inclusive. In Mason v. Hitchcock, 1 Cir., 
108 F. 2d 134, at 135, the Court said: 

“The plaintiff alleges in his declaration 
that his constitutional rights as an American 
citizen have been violated, and that his 
cause of action arises under Article III, 
Section 2, of the Constitution of the United 
States, U.S.C.A. He cannot, however, come 
into the District Court under the direct 
authority of the Constitution. Every fed- 
eral court, other than the Supreme Court, 
derives its jurisdiction wholly from the auth- 
ority of Congress. Kline v. Burke Const. 
Co., 260 U.S. 226, 43 S. Ct. 79, 67 L. Ed. 
226, 24 A.L.R. 1077.” 


The very recent pronouncement on the sub- 
ject is found in the case of Trauss v. City of 
Philadelphia, et al., D.C. Pa., 159 F. Supp. 672: 


“The threshold impediment to permitting 
plaintiffs ever to offer such proof here is 
that this is a Court of not only limited, but 
also of purely statutory jurisdiction. The 
Constitution of the United States does not 
permit one to come into a District Court 
of the United States under its direct author- 
ity. Kline v. Burke Const. Co., 1922, 260 
U.S. 226, 234, 43 S. Ct. 79, 67 L. Ed. 226. 
Every federal court, for that matter, other 
than the Supreme Court, derives its juris- 
diction wholly from the authority of Con- 
gress. Mason v. Hitchcock, 1 Cir., 1939, 
108 F. 2d 134.” 


The latter cases seem pretty clearly to answer 
the question that the plaintiffs cannot proceed 
directly under the authority of section 1 of the 
Fourteenth Amendment. This being the case, 
they cannot proceed without the scope of the 
Civil Rights statutes. 

Plaintiffs can obtain all relief to which they 
are entitled in Case No. 9505. That case covers 
the same ground. The complaint there with the 
exception of the averment as to parties is 
identical with the complaint in this case. 

In view of this duplication of effort, apart 
from the positive legal barrier herein shown, 
this appears to be a case where the court in its 
sound discretion should withhold declaratory 
and injunctive relief. 

It is, therefore, ORDERED, ADJUDGED and 
DECREED by the Court that the defendants’ 
motion to dismiss be and the same is hereby 
granted, and this action be and the same is 
hereby dismissed with prejudice at the cost of 
the plaintiffs. 
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GOVERNMENTAL FACILITIES 


Recreational Facilities—Florida 
Frank HAMPTON, et al., etc. v. CITY OF JACKSONVILLE, etc., et al. 


United States District Court, Southern District, Florida, Jacksonville Division, December 7, 1960, 
No. 4368-Civil-J, F.Supp 


SUMMARY: Negro citizens of Jacksonville, Florida, filed a class action seeking desegregation 
of municipally-owned recreational facilities, including parks, playgrounds, tennis courts, swim- 
ming pools, football fields, a zoo, and a baseball park. The city’s answer admitted that 
certain of the facilities were set aside completely for use by one race, but contended that cer- 
tain other recreation operations are open to both races, though certain areas are set aside 
by posted signs for use by the different races. It was contended that this separation of races 
was not enforced by the city but was merely a local custom. The court found both types of 
segregation to violate the equal protection clause of the Fourteenth Amendment. Specifi- 
cally, it was held that segregation may not be justified as a means to preserve the public 
peace, and is not a proper exercise of police power. The court entered a declaratory judg- 
ment stating that the only lawful public use and enjoyment of the facilities owned or oper- 
ated by the city “is upon a precisely equal basis by citizens of all races and colors, entirely 
without discrimination of any kind or nature based upon color.” A permanent injunction was 
issued restraining the city from pursuing, enforcing or permitting segregation in any and 
all public recreational facilities. Noting that the city had indicated it would close these facili- 
ties rather than admit Negroes, the court retained jurisdiction to supervise an orderly tran- 








sition later if the city policy should change. 
SIMPSON, J. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


This cause was heard December 1, 1960, upon 
plaintiffs’ motion for summary judgment (filed 
August 16, 1960). Notice of said hearing was 
served by mail November 23, 1960, together 
with copy of the affidavit of the plaintiff Frank 
Hampton. I consider the 10-day requirement of 
Rule 56 (c) F.R.Civ.P. satisfied and accordingly 
denied the defendants’ “Motion to Quash Notice 
and Hearing” presented at said hearing. Also 
presented at said hearing was defendants’ motion 
for leave to file an amended answer (the pro- 
posed amended answer being tendered with said 
motion). At the time said amended answer was 
tendered I did not consider that it differed ma- 
terially from the answer on file (filed May 24, 
1960) and tendered no additional factual issues, 
and I accordingly indicated that the motion for 
leave to file same was denied. Reflection and 
further consideration convince me that the 
amended answer, while tendering no new issues, 
does serve to clarify the statements contained 
in the original answer. Accordingly, written 
leave to file the amended answer has been 
granted by separate order. 

The Hampton affidavit was supported at the 
hearing by the introduction, without objection, 


of six photographs produced by the said Hamp- 
ton under oath, identified by him as having been 
taken within the past week at various loca- 
tions in city owned and operated recreational 
facilities. The Hampton affidavit and photo- 
graphs are the sole documents considered in 
addition to the complaint and amended answer, 
and consideration of the affidavit is limited to 
the assertions therein of facts based upon per- 
sonal knowledge. Opinions, conclusions and pal- 
pably hearsay statements are ignored. 

Rule 52 (a) F.R.Civ.P. is specific that findings 
of fact and conclusions of law are unnecessary 
on decisions on motions under Rule 56. But 
since the summary judgment to be entered is 
for a permanent injunction, broad in scope, and 
involving numerous and important facilities of 
the defendant City, operated and maintained by 
the individual defendants, supporting findings 
and conclusions should be and are hereby made 
based upon the pleadings, admissions and aff- 
davit on file: 


FINDINGS OF FACT: 


1. The plaintiffs are six members of the Negro 
race, citizens of the United States and of the 
State of Florida, residents of the City of Jack- 
sonville, suing individually, and as members of 
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the Interdenominational Ministerial Alliance, 
and for all colored citizens of Jacksonville, simi- 
larly situated. 


2. The defendants are the City of Jacksonville, 
a municipal corporation, organized under the 
laws of the State of Florida, and the five mem- 
bers of the City Commission of said City, as 
City Commissioners, and the five members of 
the Recreation Board of the Recreation Depart- 
ment of the City of Jacksonville, as members of 
such Board. The City Commission is the govern- 
ing administrative body of the defendant City 
of Jacksonville. The Recreation Board members 
have direct authority over all public parks and 
public recreational facilities owned and operated 
by the City, with the exception of the public zoo 
and the public golf courses, which said latter 
facilities are under the direct control of the 
defendant City Commissioners. 


3. Each of the facilities involved is located 
within or closely adjacent to the boundaries of 
the City of Jacksonville. Operation of the two 
former city golf courses is the subject of separate 
litigation presently pending in this Court (No. 
4073-Civil-J) and these findings of fact and the 
permanent injunction to be entered herein are 
not intended to refer to or affect the said golf 
courses. All other city owned and operated, or 
city owned and leased recreational facilities are 
involved herein and are intended to be covered 
by the permanent injunction to be entered. 
These include, but are not limited to the follow- 
ing: public parks, playgrounds, tennis courts, 
swimming pools, Municipal Zoo, Jacksonville 
Baseball Park, Gator Bowl, and Jacksonville 
Coliseum. 


4. Certain of said recreational facilities, to- 
wit all of the public swimming pools and tennis 
courts owned and operated by the defendants 
are admitted by the City’s amended answer to 
be operated upon a segregated basis. The answer 
sets forth that the present policy of the de- 
fendants is that they shall remain segregated so 
long as they remain open for use. The language 
“segregated basis” means that certain of said 
facilities are open exclusively to citizens of the 
white race, and certain others are open exclu- 
sively to Negroes and other colored persons. 


With respect to other recreational facilities, 
they are open to members of both races, with 
certain segregated areas designated for use by 
members of the respective races, by posted 
signs or other appropriate designation. The de- 
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fendant City urges that these designations are 
not enforced by the City or its agents and that 
their exclusive use by one or the other race is 
simply local custom. I find that the maintenance 
of such signs is itself discriminatory, whether 
applied to picnic areas, separate entrances, sepa- 
rate rest rooms, separate drinking fountains, or 
any other facilities provided for public use. 


5. I find that unless enjoined, the defendants 
will continue the practices and customs of dis- 
crimination against Negroes and other colored 
persons with respect to the use of public recrea- 
tional facilities owned and operated or owned 
and leased by the said City. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction of this cause 
and the parties thereto. Jurisdiction is properly 
invoked under Title 28 U.S. Code §1343, Title 
42 U.S. Code §1983, Title 28 U.S. Code §2201- 
2202, Title 28 U.S. Code §1331, and the Four- 
teenth Amendment to the Constitution of the 
United States. The suit is properly brought as a 
class action under Rule 23 (a) (1) F.R.Civ.P. 


2. Discrimination in the use and enjoyment of 
public recreational facilities of any kind or 
nature owned and operated, or owned and 
leased, by the defendant City, whether under 
color of law, statute, ordinance, policy, custom 
or usage, is violative of the Equal Protection of 
the Laws clause of the Fourteenth Amendment 
to the Constitution of the United States. So 
long as any such facilities are open to use by 
the public, the only lawful and constitutional 
use thereof is on an equal basis, without dis- 
crimination in any form on account of color or 
race. See City of Montgomery v. Gilmore, 277 
F. 2d 364; Holmes v. City of Atlanta, N.D. Ga., 
1954, 124 F. Supp. 290, affd. 223 F. 2d 93 
(C.A. 5th 1955), rev'd. 350 U.S. 879; Dawson v. 
Mayor and City Council of Baltimore City, 4 
Cir., 1955, 220 F. 2d 386, affd. 350 U.S. 877; 
Department of Conservation & Development, 
Division of Parks, Com. of Va. v. Tate, 4 Cir., 
1956, 231 F. 2d 615, aff'd. 352 U.S. 838; Fayson 
v. Beard, E. D. Tex., 1955, 134 F. Supp. 379; 
City of St. Petersburg v. Alsup, 5 Cir., 1956, 238 
F. 2d 830; Holley v. City of Portsmouth, Va., 
E.D. Va., 1957, 150 F. Supp. 6; Ward v. City of 
Miami, Fla., $.D. Fla., 1957, 151 F. Supp. 593; 
Moorehead v. City of Fort Lauderdale, S.D. 
Fla., 1957, 152 F. Supp. 131, aff'd. 248 F. 2d 544 
(5 Cir., 1957); Simkins v. City of Greensboro, 
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M.D. N.C., 1957, 149 F. Supp. 562, affd. 246 
F, 2d 425 (4 Cir., 1957); Dawley v. City of 
Norfolk, Va., E.D., 1958, 159 F. Supp. 642. 


3. The decided cases (cited above) further 
make clear that segregated operation of recrea- 
tional facilities may not be justified as falling 
within the ambit of proprietary as distinguished 
from governmental functions of the city govern- 
ment. It is also clear that such segregated opera- 
tion may not be justified as a means to preserve 
public peace, and is not a proper exercise of 
police power (see Dawson v. Mayor, etc. of 
Baltimore City, supra). 


4, It should be emphasized that insofar as is 
legally required, the City of Jacksonville need 
not operate nor make available to its citizens 
any recreational facilities whatever. The City 
may close all such facilities, it may close some 
and continue to operate the remainder, or it may 
keep all such facilities open. What is required is 
that any facilities owned and operated by the 
City, or owned and leased by the City must be 
open equally and on an identical basis to all 
members of the public, devoid of discrimination 
in any form upon the basis of race or color. 


5. Jurisdiction should be reserved for two rea- 
sons, the first and obvious one being for en- 
forcement. The second, flexibility, is equally im- 
portant. The difficulty faced by state and local 
authorities in the change of the use of public 
facilities to a racially non-discriminatory system 
was recognized by the Supreme Court of the 
United States in the school cases (Brown v. 
Board of Education, etc., 349 U.S. 294; Cooper 
v. Aaron, 358 U.S. 1), and is the basis for com- 
mitting the “when and how” of school desegrega- 
tion matters to the broad equity discretion of 
the District Courts. Chief Judge Rives, for the 
Fifth Circuit in the Montgomery Parks case 
(supra) directed the modification of the in- 
junction entered by the District Court to provide 
such flexibility in‘ the event that city in the 
future desired to reopen its already closed parks 
and playgrounds on a non-segregated basis. 
Here, the facilities are not now closed, but I 
understand both the City’s answers to assert that 
certain of them will be closed rather than be 
opened to both races. (The amended answer 
says “the present policy of the defendants is 
that they shall remain segregated as long as they 
remain open for use.”) The action of the City 
Commission of Jacksonville (composed of the 
same five City Commissioners now before the 
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Court) with reference to the two city owned 
golf courses is known to the Court by reference 
to its own files in the golf course case, No. 
4073-Civil-J. When this Court ordered these 
facilities made available to all citizens without 
racial discrimination, the Commission closed 
them to all use, and kept them closed until they 
were sold. Should this declared policy be 
changed by the City Commission, or its suc- 
cessors in office, the Court should retain the 
power to assist good faith efforts to make an 
orderly transition to racially nondiscriminatory 
operation, if its assistance is sought. 


6. Summary final judgment should be entered 
herein, in the form of a declaratory judgment 
setting out the rights of the plaintiffs and others 
similarly situated to the nondiscriminatory use of 
all city owned and operated, or city owned and 
leased recreational facilities, and embodying a 
permanent injunction restraining the defendant 
City, the individual defendants and their suc- 
cessors in office, and their agents, servants, em- 
ployees, lessees, licensees or concessionaries from 
denying to the plaintiffs and others of their class 
the rights such declaratory judgment establishes 
on their behalf. 


7. It is recognized that the injunction to be 
entered herein affects numerous and widespread 
facilities, and that preparation for and policy 
changes incident to compliance take time. Also, 
time should be provided to permit the defend- 
ants to reach a considered decision as to the 
advisability of an appeal. Accordingly, the per- 
manent injunction to be entered herein will be 
made effective 30 days after its entry. 


SUMMARY FINAL JUDGMENT, 
DECLARATORY JUDGMENT, AND 
PERMANENT INJUNCTION 


This cause was heard, after due notice, upon 
plaintiffs’ motion for summary judgment (filed 
August 16, 1960), and was argued and submit- 
ted by counsel for the respective parties. Upon 
the pleadings, admissions, and affidavit on file, 
the Court finds that there is no genuine issue as 
to any material fact, and that the plaintiffs are 
entitled to summary final judgment as a matter 
of law under Rule 56 F.R.Civ.P. The reasons 
therefor are set forth in Findings of Fact and 
Conclusions of Law this day entered. It is ac- 
cordingly 
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ORDERED: ADJUDGED and DECREED: 


1. Plaintiffs’ said motion for summary judg- 
ment is granted. Final Declaratory Judgment 
and Permanent Injunction are entered as set 
forth hereinafter, in favor of plaintiffs and all 
others similarly situated, to-wit, Negro citizens 
of the City of Jacksonville, and other colored 
persons, and against the defendants. Defendants 
are condemned to pay plaintiffs’ taxable costs 
herein, hereby taxed at $-———— , for which let 
execution issue against the defendants unless the 
same are paid within 10 days after assessment. 


DECLARATORY JUDGMENT 


2. The only lawful public use and enjoyment 
of the public recreational facilities of the de- 
fendant City of Jacksonville, owned and oper- 
ated, or leased and operated, or owned and 
leased by said City is upon a precisely equal 
basis by citizens of all races and colors, entirely 
without discrimination of any kind or nature 
based upon color. All of the following practices, 
customs, or usages are discriminatory: (a) pro- 
visions of separate (whether or not equal) and 
similar facilities for the segregated use of mem- 
bers of the white and colored races, (b) pro- 
vision of facilities for joint use by both races, 
with separate facilities or separate areas for the 
segregated use of the two races separately, (c) 
designation of such separate facilities or areas 
by signs indicating they are to be used only by 
one race or the other, (d) reservation or limita- 
tion of seating space or capacity or parking 
spaces to either race separately in any facilities, 
and (e) any other arrangement or device what- 
ever which prevents or tends to prevent the free 
and unlimited use of facilities by persons of all 
races upon an identical equal basis. 


3. The plaintiffs and other members of their 
class, Negro citizens of the City of Jacksonville, 
and other colored persons are entitled to equal 
and unrestricted use and enjoyment of all public 
recreational facilities ‘operated or provided by 
the defendant City of Jacksonville without dis- 
crimination of any nature based upon race or 
color. The defendant City, through the individ- 
ual defendants, acting in their official capacities, 
and. through various other officers, employees, 
agents, servants, lessees, licensees, and conces- 
sionaries, follows a publicly declared and long- 
established policy, custom, practice or usage 
of denying such equal and nondiscriminatory 
use and enjoyment of such facilities to plaintiffs 
and others in their class. Such denial constitutes 
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deliberate discrimination against plaintiffs and 
other Negroes solely on the basis of race or 
color. When engaged in by, or on behalf of, 
a municipal corporation existing under and 
created by state law of Florida, such discrimina- 
tion is unlawful state action and is a denial to 
plaintiffs and others of their class of their con- 
stitutionally guaranteed right to “equal pro- 
tection of the laws” (Amendment XIV to Con- 
stitution of the United States). 


4. Whether based upon color of law, statute, 
ordinance, policy, practice, custom or usage, or 
as a means to preserve the public peace, or as a 
claimed valid exercise of state police power, or 
upon any other ground whatever, such unlawful 
discrimination, having been found to exist, may 
not be permitted by this Court to continue. It 
will continue unless restrained by appropriate 
injunctive order of this Court. 


5. So long as any such facilities are open to 
use by the public, the only lawful and consti- 
tutional use thereof is upon a precisely equal 
basis by citizens of all races, without discrimina- 
tion of any form on account of color or race. 
The City is not required to operate or maintain 
any recreational facilities, but any such facilities 
owned and operated, leased and operated, or 
owned and leased by the City may lawfully be 
only upon the basis above set forth. 


PERMANENT INJUNCTION 


6. From and after January 9, 1961, the de- 
fendants, City of Jacksonville, a municipal corp- 
oration, Haydon Burns, as Mayor-Commissioner, 
Dallas Thomas, Claude Smith, Louis H. Ritter 
and J. Dillon Kennedy, as City Commissioners 
of said City, and their successors in office. 
Edgar M. Felson, John Maxim, Hugh L. Hard- 
age, Thomas E. Mallem, and Carl H. Wilson, 
as members of the Recreation Board of the 
Recreation Department of the City of Jackson- 
ville, and their successors in office, and all other 
officers, employees, agents and servants, lessees, 
licensees and concessionaries of the City of 
Jacksonville or of any or either of the named per- 
sons, either or both, are, and each of them is, 
hereby permanently restrained and enjoined 
from pursuing or enforcing (or permitting the 
same) with respect to any and all public recrea- 
tional facilities or areas of the City of Jackson- 
ville, against the plaintiffs Frank Hampton, 
Edward Joseph Norman, Charles M. Brown, and 
Rev. Wilbert B. Miller, Rev. John B. F. Wil- 
liams, Rev. J. S. Johnson, or any Negro citizen 
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of the City of Jacksonville, or any colored person, 
any law, statute, city, ordinance, regulation, 
policy, practice, custom or usage, which denies 
to said plaintiffs, other Negro citizens of said 
City, or other colored persons the complete, full 
and unrestricted use of said public recreational 
facilities or areas upon an entirely equal basis 
with white citizens and white persons, without 
discrimination in any form whatever as to race 
or color. 


7. The recreational facilities referred to herein 
are all those facilities (a) owned and operated, 
(b) leased and operated, and (c) owned and 
leased, licensed or rented to others, by the said 
City of Jacksonville (except the two golf courses 
known as Hyde Park and Brentwood or Muni- 
cipal, formerly operated by said City, now the 
subject of separate litigation before this Court in 
case No. 4073-Civil-J) and include (but are not 
limited to) the following: city parks, play- 
grounds, tennis courts, swimming pools, Muni- 
cipal Zoo, Jacksonville Baseball Park, Gator 
Bowl and Jacksonville Coliseum, and all types 
of entertainment, games, sports, amusement or 
recreation therein to which the public is admit- 
ted, and appurtenant and attendant facilities 
thereof such as (but not limited to) rest rooms, 
picnic areas, refreshment stands, restaurants, 
drinking fountains, entrances, exits, parking 
spaces, pony rides, merry-go-rounds, ferris 
wheels, miniature railroads or other riding de- 
vices, and reserved or unreserved seating spaces 
or standing room, whether operated by the de- 
fendant City or by others under any form of 
lease, rental, license or concessiori from the 


said City. 


8. With respect to any use or operation of or 
upon said facilities by others under lease, license, 
rental, concession or any other arrangement 
under or from the defendant City, the City 
Commission or individual members thereof, the 
City Recreation Board, or individual members 
thereof, or any other officer, servant, agent or 
employee of the City of Jacksonville, it shall be 
the duty of said defendant City, its officers, 


servants, agents and employees to enforce the 
terms of this permanent injunction, and said 
defendants above named, and their successors 
in office, their officers, agents, servants and 
employees are hereby further permanently en- 
joined and restrained from entering into any 
form of lease, license, rental or concession, or 
renewal or extension thereof, or any similar 
arrangement for the use, operation or occupancy 
of said facilities or appurtenances by others with- 
out calling specific attention to the terms of this 
permanent injunction and entering into suitable 
provisions for the enforcement of the same. 


9. Jurisdiction of this cause, and of the parties 
hereto, is expressly retained by the Court, for the 
purpose of enforcement of the injunctive provi- 
sions hereof, and for such modification, amend- 
ment or alteration thereof as the Court may in 
future find just and equitable, necessary or ad- 
visable. 


10. Each individual defendant (including de- 
fense counsel) is a public official, already aware 
of the nature of this suit and of my intention, 
announced December 1, 1960, to enter this 
judgment and decree. Under these circum- 
stances, actual issuance of the formal writ of 
injunction hereunder, and formal service thereof 
by the United States Marshal upon the several 
defendants is considered by the Court to be 
unnecessary. The Clerk of this Court is directed 
to furnish to Messrs. William M. Madison and 
Inman P. Crutchfield, counsel of record for the 
defendant City of Jacksonville (and each of the 
individual defendants) sufficient copies of this 
judgment and decree for distribution to each of 
the individual defendants, and for retention by 
counsel of two copies as counsel of record for 
the defendant City. As officers of this Court, 
counsel are directed to distribute said copies 
to each of the individual defendants and to 
make known to each of them the provisions 
hereof in detail. Nevertheless, let the writ of 
injunction issue upon written objection by said 
counsel to the sufficiency of such service, filed 
herein within 5 days from the date hereof. 
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GOVERNMENTAL FACILITIES 
Swimming Pools—Florida 


Irvena A. PRYMUS, et al. v. Robert King HIGH, et al., as the Board of City Commissioners 
of Miami, Florida, etc.; City of Miami, et al. 


United States District Court, Southern District, Florida, Miami Division, September 12, 1960, No. 
9545-M-Civ., ___F .Supp.— 


SUMMARY: Two Negro women filed a class action in federal court against the City of 
Miami, Florida, and named city officials, alleging that on a certain occasion plaintiffs had 
been denied, because of their race, the use of a specific swimming pool owned and operated 
by the city. Granting plaintiffs’ motion for summary judgment, the court enjoined defend- 
ants and their successors in office, agents, and employees from denying plaintiffs and other 
Negroes the full use of the facilities of the pool solely because of race. 


CHOATE, District Judge. 





This matter having come on before the Court 
upon the Motion for Summary Judgment filed 


ORDERED and ADJUDGED that the above- 
named defendants and each of them and their 





herein and the Court having heard the argu- 
ments of counsel and examined the material filed 
in support of said motion and being fully in- 
formed in the premises, it is, thereupon. 


ORDERED and ADJUDGED that the plain- 
tiffs Motion for Summary Judgment be and the 
same is hereby granted, and the Court finds that 
the above entitled suit was properly brought as 
a class action for all similarly situated with the 
plaintiffs and it is thereupon, further 


successors in office, agents and employees, be 
and they are hereby enjoined and restrained 
from denying the plaintiffs and other members of 
the Negroid race the full use and enjoyment of 
the facilities of the Manor Park Swimming Pool 
solely on the basis of their membership in the 
Negroid race. 


DONE and ORDERED at Miami, Florida, 
this 12th day of September, 1960. 








ORGANIZATIONS 
Human Rights—Alabama 
F. L. SHUTTLESWORTH, et al. v. Eugene Bull CONNOR, et al. 


United States District Court, Northern District, Alabama, Southern Division, November 30, 1960, Civil 
Action No. 9751, ___F .Supp.___. 


SUMMARY: Several members of the Alabama Christian Movement for Human Rights, an un- 
incorporated association composed of Negroes dedicated to the proposition that racial segre- 
gation is evil and immoral, brought an action in federal court against the commission of public 
safety and the chief of police of Birmingham, seeking to have defendants enjoined from con- 
tinuing the alleged practices of (1) intimidating and seeking to intimidate Negroes gathered 
to plan methods of removing racial segregation and (2) forcing their way into meetings of 
plaintiffs designed to end such segregation in Birmingham. The court found that for the past 
two years, at least two police officers, pursuant to defendants’ orders, had attended each meet- 
ing of plaintiffs’ association, in spite of repeated protests of the association. It was also found 
that no disorderly conduct, breach of peace, or other violation of law had occurred at any 
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of the meetings attended by the officers, that the officers had not interfered with those seek- 
ing to attend a meeting nor exercised restraint on proceedings thereat, and that there was no 
evidence that anyone had refrained from attending any meeting because of the officer’s pres- 
ence. Defendants testified that in their opinion it was in the public interest for officers to 
attend any public meeting concerning racial integration or segregation. The court denied 
the prayer for injunction, upon finding that the attendance of the officers at plaintiffs’ meet- 
ings had been lawful. It was declared that the public interest requires federal equity courts to 
exercise their discretionary power “with proper regard for the rightful independence of 
state governments in carrying out their domestic policy,” and that such courts should be slow 
to grant injunctive relief unnecessarily interfering with lawful action of state officers. 


LYNNE, District Judge. 


MEMORANDUM OPINION 
AND ORDER 


This action, coming on to be heard on the 
pleadings and the proof, was, on the 22nd day 
of November, 1960, submitted upon the prayer 
of plaintiffs for a temporary injunction to re- 
strain defendant Connor, as Commissioner of 
Public Safety of the City of Birmingham, and 
defendant Moore, as Chief of Police of such 
city, “from continuing the odoriferous practice 
of intimidating and seeking to intimidate 
Negroes who desire immediate and full inte- 
gration of the races in Birmingham as these 
Negroes gather to plan, discuss and implement 
methods of removing racial segregation,” and 
“from continuing the practice of forcing their 
way into the meeting of the plaintiffs designed 
to bring an end to racial segregation in Birming- 
ham.” 


Each plaintiff, who describes himself in the 
caption of the complaint as a member of the 
Alabama Christian Movement for Human 
Rights, was allowed to appear herein in propria 
persona, but, since neither is a member of the 
bar of this court, he was advised that he would 
not be permitted to represent other members 
of such organization similarly situated. Collins 
v. O’Brien, 208 F. 2d 44. 

The Alabama Christian Movement for Human 
Rights is an unincorporated association com- 
posed of Negroes who are dedicated to the 
proposition that racial segregation is evil and 
immoral. Regular Monday night meetings are 
rotated among certain Negro churches in the 
Birmingham area. While membership cards, 
signed by the president and secretary, are is- 
sued to Negroes accepted for membership, 
guests who do not hold such cards are frequently 
admitted to these meetings. 

For the past two years, under orders for 
which these two defendants are responsible, at 


least two plain clothes officers of the Birming- 
ham Police Department have attended each 
meeting of the association. On at least two oc- 
casions formal resolutions have been adopted 
by the association requesting such officers to 
absent themselves from the meeting upon which 
they were then attending and to desist from 
further attendance. 

No disorderly conduct, breach of the peace 
or other violation of law has occurred in any 
meeting attended by such officers. There is no 
evidence that any such officer at any meeting 
has in any manner interfered with any person 
who sought to attend such meeting or who has 
exercised any restraint upon what was said and 
done therein. There is no competent evidence 
that any member of the association or any 
prospective member or guest has refrained from 
attending any meeting because of the presence 
of such officers. 

Each defendant testified that, in his opinion, 
the public interest presently requires the at- 
tendance of officers at any public meeting 
wherein the merits and demerits of either racial 
integration or segregation are being discussed. 

This court, of course, recognizes that freedom 
of speech and the right of peaceable assembly 
are fundamental rights which are safeguarded 
by the due process clause of the Fourteenth 
Amendment of the Federal Constitution. De 
Jonge v. Oregon, 299 U.S. 353. It recognizes, 
too, that “under some circumstances, indirect 
‘discouragements’ undoubtedly have the same 
coercive effect upon the exercise of First Amend- 
ment rights as imprisonment, fines, injunctions 
or taxes.” Communications Assn. v. Douds, 339 
U.S. 382, 402. It is axiomatic that “inviolability 
of privacy in group association may in many 
circumstances be indispensable to preservation 
of freedom of association, particularly where a 
group espouses dissident beliefs.” N.A.A.C.P. v. 
Alabama, 357 U.S. 449, 462. 
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It is also true that the public interest requires 
that federal courts of equity exercise their dis- 
cretionary power with proper regard for the 
rightful independence at state governments in 
carrying out their domestic policy and that such 
a court should be slow in the exercise of juris- 
diction when it involves an unnecessary inter- 
ference by injunction with the lawful action of 
state officers. Pennsylvania v. Williams, 294 U.S. 
176, 185. 


Since, under the circumstances of this case, 
the attendance of officers upon the meetings of 
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the association has been lawful, the prayer for a 
temporary injunction is due to be denied. 


ORDER 


In conformity with the findings of fact and 
conclusions of law embodied in the foregoing 
memorandum opinion of the court, it is, accord- 
ingly, ORDERED, ADJUDGED and DE- 
CREED by the court that the prayer of plain- 
tiffs for the issuance of a temporary injunction 
be and the same is hereby denied. 

Done, this the 30th day of November, 1960. 








ORGANIZATIONS 
NAACP—Virginia 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, etc. v. A. S. 
HARRISON, Jr., Attorney General of Virginia, et al. 


NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC. v. A. S. HARRISON, Jr., At- 


torney General of Virginia, et al. 
Supreme Court of Appeals of Virginia, September 2, 1960, 116 S.E.2d 55. 


SUMMARY: The National Association for the Advancement of Colored People and the 
NAACP Legal Defense and Educational Fund, Inc., filed suit against Virginia state officials, 
challenging the constitutionality and asking an interpretation of Chapters 33 and 36 of the 
1956 Extra Session Acts of Virginia (2 Race Rel. L. Rep. 1018, 1025). Chapter 33 makes it 
unlawful for a person, corporation, or organization to engage in “running and capping,” 
which is defined as the soliciting or procuring of business for an attorney. Chapter 36 makes it 
unlawful for a person not having a direct interest in litigation to solicit or to support with 
money or other assistance any proceeding before a court or administrative agency in the 
state. The trial court held that these Acts did not violate plaintiffs’ Fourteenth Amendment 
rights and that the evidence showed that plaintiffs were engaged in improper solicitation of 
legal business in violation of Chapter 33 and that the attorneys who accepted employment by 
plaintiffs also violated that chapter. Plaintiffs were also held to have violated Chapter 36 by 
‘advising persons in whom they had no direct interest of their legal rights. On appeal, the 
Virginia Supreme Court of Appeals upheld the constitutionality of Chapter 33 as a valid 
regulation of the practice of law, and agreed that the NAACP and its counsel had violated this 
law. However, Chapter 36 was declared to be unconstitutional because it violates the right 
of freedom of speech under the state and federal constitutions, and the due process and equal 
protection clauses of the Fourteenth Amendment. Specifically, the court held that plaintiffs 
could not be prohibited from acquainting persons with what are thought to be their legal 
rights or from advising them to assert their rights by litigation, providing no specific lawyer is 
recommended. Also, the court ruled that plaintiffs may not be prohibited from contributing 
money to persons to assist them in commencing or prosecuting such suits. 
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ANSON, Justice. 


The National Association for the Advance- 
ment of Colored People, hereinafter referred to 
as the NAACP, and the NAACP Legal Defense 
and Educational Fund, Inc., hereinafter referred 
to as the Fund, appellants herein, filed their 
separate bills of complaint in the court below 
against Albertis S. Harrison, Jr., Attorney Gen- 
eral of the Commonwealth of Virginia, the at- 
torneys for the Commonwealth of the cities of 
Richmond, Newport News and Norfolk, and the 
counties of Arlington and Prince Edward, Vir- 
ginia, appellees herein, to secure a declaratory 
judgment construing chapters 33 and 36, Acts 
of Assembly, Ex. Sess., 1956, codified as § § 54- 
74, 54-78, 54-79, Code of 1950, as amended, 
1958 Replacement Volume, and § § 18-349.31 to 
18-349.37 1, inclusive, Code of 1950, as amended, 
1958 Cum. Supp., as they may affect the appel- 
lants, their officers, members, affiliates of 
NAACP, contributors, voluntary workers, attor- 
neys retained or employed by them or to whom 
they may contribute monies and expenses, and 
litigants receiving assistance in cases involving 
racial discrimination, because of the activities 
of the NAACP and the Fund in the past or 
the continuation of like activities in the future. 

The NAACP, in addition to seeking a con- 
struction of the aforementioned statutes, alleged 
that the statutes are unconstitutional and void 
because their enforcement would deny to it, its 
affiliates, officers, members, contributors, vol- 
untary workers, attorneys retained or employed 


by it, and litigants whom it may aid, due process 


of law and equal protection of the laws in 
violation of the Fourteenth Amendment to the 
Constitution of the United States. 

The two suits were heard and considered to- 
gether in the court below, by consent of all 
parties, on the appellants’ bills; their exhibits, 
which included a transcript of the evidence, 
exhibits, the majority and dissenting opinions 
of the three-judge federal court, and the judg- 
ment entered in the case of National Association 
for the Advancement of Colored People v. Patty, 
159 F.Supp. 503 (judgment vacated and re- 
manded sub nom. Harrison, et al. v. National 
Association for the Advancement of Colored 
People, 360 U.S. 167, 79 S.Ct. 1025, 3 L.Ed. 2d 
1152); the answers and exhibits of the appellees; 
and ore tenus testimony on behalf of the appel- 
lees and the NAACP, except one deposition 
taken on behalf of the NAACP. No testimony 
was taken on behalf of the Fund. 


1. Now §§ 18.1-894 to 18.1-400, 1960 Cum. Supp. 
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The court below held, so far as need here be 
stated, (1) that chapters 33 and 36 do not 
violate the constitutional guarantees of freedom 
of speech and assembly, due process of law 
and equal protection of the laws under the 
Fourteenth Amendment; (2) that the evidence 
shows that the appellants, their officers, affiliates, 
members, voluntary workers and attorneys are 
engaged in the improper solicitation of legal 
business and employment in violation of chapter 
33 and the canons of legal ethics; (3) that at- 
torneys who accept employment by appellants 
to represent litigants in cases solicited by the 
appellants, and in which they pay all costs and 
attorneys’ fees, are violating chapter 33 and the 
canons of legal ethics; and (4) that the appel- 
lants and those associated with them advise 
persons of their legal rights in matters in which 
the appellants have no direct interest, and 
whose professional advice has not been sought 
in accordance with the Virginia canons of legal 
ethics, and as an inducement for such persons 
to assert their legal rights through the com- 
mencement of or further prosecution of legal 
proceedings against the Commonwealth of Vir- 
ginia, any department, agency or political sub- 
division thereof, or any person acting as an 
employee for either or both or any of the fore- 
going, the appellants furnish attorneys employed 
by them and pay all court costs incident thereto, 
and that these activities violate either chapter 
33 or 36, or both. 


The court’s decree enumerated certain detailed 
activities of the appellants’ which do not violate 
chapters 33 and 36, and since they are not 
challenged by any of the parties hereto, they 
need not be stated herein. 


From the decree of the chancellor we granted 
an appeal and supersedeas in each cause. They 
will be considered together by us, as they were 
in the court below, except the statutes involved 
will be considered separately. 


The questions presented on these appeals are: 


' (1) Do the activities of the appellants, 
or either of them, amount to solicitation of 
business, prohibited by chapter 33? 


(2) Do the activities of the appellants, 
or either of them, amount to an inducement 
to others to commence or further prosecute 
lawsuits against the Commonwealth, its 
officers, agencies, or political subdivisions, 
as prohibited by chapter 36? 
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(3) Do the provisions of either chapters 
33 or 36 violate the Virginia Bill of Rights 
(Constitution § 12) and the Fourteenth 
Amendment to the Constitution of the 
United States? 


The evidence shows that the NAACP and 
the Fund are nonprofit membership corporations 
organized under the laws of the State of New 
York with authority to operate in this Common- 
wealth as foreign corporations. The NAACP and 
the Fund functioned as one corporation with the 
same officers, directors and members from 1911 
until 1948, when, for tax purposes and other 
reasons, the Fund was organized as a separate 
corporation. 


The principal purpose of the NAACP is to 
eliminate all forms of racial segregation. It has 
been described by its counsel as a political 
organization for those who oppose racial dis- 
crimination. 


Affiliated with the NAACP are approximately 
one thousand unincorporated branches operating 
in forty-five states and the District of Columbia. 
The branches are chartered by the NAACP, 
and, for failure of the branch officers to follow 
strictly the policies and directives of the national 
body, their charters may be revoked or their 
officers removed. The branches are generally 
grouped together in each state into an un- 
incorporated association. In Virginia the associa- 
tion is known as the Virginia State Conference 
of NAACP Branches. 


The State Conference holds annual conven- 
tions which are attended by delegates from the 
local branches. It takes the lead in NAACP’s 
activities in this State under the administration 
of a full-time salaried executive secretary who 
is responsible to a board of directors. The execu- 
tive secretary coordinates the ‘activities of the 
branches in accordance with the policies and 
objectives of the Conference and the NAACP, 
supervises local membership and fund raising 
campaigns, distributes educational material deal- 
ing with racial matters, and performs many 
other duties. 


The executive secretary, members of the legal 
staff, and other representatives of the State 
Conference make speeches before local branches 
and other groups for the purpose of advising 
those present that all segregation laws are un- 
constitutional and void, and urging them to chal- 
lenge laws to eliminate segregation through the 
institution of legal proceedings which the State 
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Conference, the NAACP and the Fund sponsor 
at no cost to the litigants. 

The aid given litigants to initiate suits is in the 
form of furnishing lawyers who are members 
of the legal committee of the Conference, the 
NAACP, and regional counsel of the Fund, the 
payment of court costs and other expenses of 
litigation. 

The Conference receives financial support to 
defray the cost of litigation it sponsors and other 
expenses from the local branches, the national 
bodies, and contributions. 

Letters and directives addressed to officers of 
local branches and signed by the executive 
secretary of the Conference, filed as exhibits 
by the appellees, show the plans, methods and 
procedures used by the NAACP to sponsor liti- 
gation in school cases. 

A letter dated May 26, 1954, reads in part 
as follows: 


“It is of utmost importance that your 
branch retain the leadership in all actions 
engaged in in your community.” 

In a letter dated June 16, 1954, it is said: 

“The Conference is proceeding with the 
development of its plan and will advise you 
thereof as soon as this work is completed.” 


A confidential directive of June 30, 1955, from 
the president and executive secretary to local 
branches relative to the handling of petitions 
for presentation to local school boards stated in 
part as follows: 


“Petitions will be placed only in the hands 
of highly trusted and responsible persons to 
secure signatures of parents or guardians 
only. 

“The signing of the petition by a parent 
or guardian may well be only the first step 
to an extended court fight. Therefore, dis- 
cretion and care should be exercised to 
secure petitioners who will—if need be—go 
all the way. * * * 

“The Education Committee chairman will 
forward completed petitions to the Execu- 
tive Secretary of the State Conference. * * * 

“Following the above procedure, it be- 
comes apparent that the faster your 
branches act the sooner will your school 
board be petitioned to desegregate your 
schools. Every act of our branch and the 
State Conference officials from this point 
on should be considered as an emergency 
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action, and must take precedence over 
routine affairs—personal or otherwise.” 


Another directive contained in part these in- 
structions: 


“Organize the parents in the community 
so that as many as possible will be familiar 
with the procedure when and if law suits 
are begun in behalf of plaintiffs and par- 
ents. 

“If no plans are announced or steps taken 
towards desegregation by the time school 
begins this fall, 1955, the time for law suits 
has arrived. At this stage court action is es- 
sential because only in this way does the 
mandate of the Supreme Court that a 
prompt and reasonable start towards full 
compliance become fully operative on the 
school boards in question. 

“At this stage the matter will be turned 
over to the Legal Department and it will 
proceed with the matter in court.” 


An official report of NAACP and its Virginia 
Conference activities from May 17, 1954, to 
September 13, 1957, shows the purpose and a 
continuation of their method of operation as 
follows: 


“UP TO DATE PICTURE OF ACTION 
BY NAACP BRANCHES SINCE MAY 31. 


“A. Petitions filed and replies. 


“A total of 55 branches have circu- 
lated petitions. 
“B. Where suits are contemplated. 
“Petitions have been filed in seven 
(7) counties/cities. Graduated negative re- 
sponse received in all cases. 
“C. Readiness of lawyers for legal action 
in certain areas. 
“Selection: of suit sites reserved for 
legal staff. 
“State legal staff ready for action in 
selected areas. 
“D. Do branches want legal action. 
“The majority of our branches are 
willing to support legal action or any other 
program leading to early desegregation of 
schools that may be suggested by the Na- 
tional and State Conference officers. Our 
branches are alert to overtures by public 
officials that Negroes accept voluntary 
racial segregation in public education.” 


An explanation of the above report was made 
by the executive secretary of the Conference as 
follows: The language, “Where suits are con- 
templated,” referred to places where petitions 
had been denied by local school boards; “Readi- 
ness of lawyers for legal action in certain areas,” 
meant financial aid was available; and “Selection 
of suits reserved for legal staff,” meant that 
members of the legal staff would pick the 
places where suits would be brought. 

The State Conference maintains a legal staff 
of fifteen members, one of whom serves as 
chairman without compensation for that partic- 
ular service. The members of the staff are 
elected at the annual convention of the Con- 
ference after being nominated by a committee, 
which in turn receives its recommendations for 
candidates from the chairman of the legal staff, 
and there have never been additional nomina- 
tions from the floor of the convention. 


The members of the legal staff of the Con- 
ference are reimbursed for expenses incurred in 
speaking before local branches and other groups 
and are paid fees at the rate of $60.00 per day 
for their services in cases in which NAACP has 
interested itself, “as long as such attorneys 
adhere strictly to NAACP policies;” namely, that 
a school case must be tried as a direct attack 
on segregation. Every item of expense and all 
legal fees paid by the Conference are approved 
by the chairman of the legal staff, except the 
expenses and fees of its chairman, which are 
approved by the president of the Conference. 
One member of the legal staff testified that he 
entered two of the school segregation cases at 
the suggestion of the chairman, and that the 
relationship “has been so pleasant and so profit- 
able.” Only members of the legal staff are 
selected by NAACP to bring suits in which it 
has an interest, and the places for bringing such 
suits are selected by the chairman, who refers 
the case to a member of the legal staff residing 
in the area from which the complaining party 
came. Without exception, when a member of the 
legal staff brings a lawsuit in his community 
other members of the staff are associated with 
him. 

The chairman of the legal staff of the Con- 
ference is a member of the legal committee of 
the NAACP, Virginia counsel for the NAACP, 
and its registered Virginia agent. 


The NAACP is not a legal aid society. Its 


policy during the past several years has been 
not to participate in cases simply because 
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Negroes need assistance on account of poverty. 
Assistance is given only in cases involving con- 
stitutional rights, and then only so long as 
litigants adhere to the principles and policies 
of the NAACP and the Conference. 

The initial contact in the Charlottesville 
school segregation case was made by the presi- 
dent of the local branch of the NAACP when 
he requested the chairman of the legal staff 
to speak at a meeting of parents of certain 
school children. At this meeting some of the 
parents signed authorization forms for the chair- 
man to represent such parents and their children 
in legal proceedings to desegregate the schools 
of that city. Other authorization forms were 
distributed and signed with no attorney’s name 
appearing thereon, but the name of the chair- 
man of the legal staff was inserted later. 

In the Arlington school case, the petition pre- 
sented to the local school board for desegrega- 
tion of the schools was prepared by the State 
Conference, and most of the signatures were 
obtained by the vice-president of the Arlington 
branch, who was also one of the plaintiffs in a 
suit later instituted. She was told by the chair- 
man of the legal committee of the Conference 
and the regional counsel of the Fund that they 
would institute legal proceedings if the school 
board denied the request to desegregate the 
schools. 


All authorization forms used in the school 
segregation cases were prepared by the chair- 
man of the legal staff and most of them author- 
ized the attorney named therein to associate 
such other attorneys as he desired. Usually, the 
general counsel of the NAACP and the regional 
counsel of the Fund are associated in the trial 
of cases sponsored by the Conference, even 
though such association is not directly authorized 
by the litigants. 

Ordinarily a complaint is filed with the execu- 
tive secretary, who refers it to the chairman of 
the legal staff, and the chairman, with the 
concurrence of the president of the Confer- 
ence, decides whether suit will be instituted. 
The executive secretary, however, testified that 
he did not refer any of the plaintiffs in the 


school segregation cases to the chairman of the 
legal staff. 


Many of the litigants in school cases had no 
personal contact with any of the lawyers han- 
dling cases in which their names appeared as 
parties plaintiff, and learned of the institution 
of suits from newspaper accounts. Some of the 
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litigants stated that they did not know the 
names of the lawyers representing them, but 
they did know they were NAACP lawyers. 

Only one witness, out of some twenty-four 
litigants in school cases, testified that he would 
have instituted legal proceedings if the NAACP 
had not agreed to finance them. 

The Fund has a small membership and no 
affiliates. Its financial support comes from con- 
tributions solicited by letters and telegrams from 
New York City. The purpose of the Fund, as 
stated in its certificate of incorporation, is as 
follows: 


“(a) To render legal aid gratuitously to 
such Negroes as may appear to be worthy 
thereof, who are suffering legal injustice by 
reason of race or color and unable to employ 
and engage legal aid and assistance on ac- 
count of poverty. 


“(b) To seek and promote the educational 
facilities for Negroes who are denied the 
same by reason of race or color. 


“(c) To conduct research, collect, collate, 
acquire, compile and publish facts, infor- 
mation and statistics concerning educational 
facilities and educational opportunities for 
Negroes and the inequality in the educa- 
tional facilities and educational opportunities 
provided for Negroes out of public funds; 
and the status of the Negro in American 
life.” 

The director-counsel of the Fund is charged 
with the duty of carrying out the purposes set 
out in the charter and the policies fixed by its 
board of directors. He has under his direction 
a legal research staff of six full-time lawyers 
who reside in New York City but who may be 
assigned to places out of New York. In addition 
to the full-time legal staff, the Fund has five 
regional counsel, including one residing in Rich- 
mond, Virginia, at an annual retainer of $6,000. 
The Fund also has at its disposal social scien- 
tists, teachers of government, anthropologists 
and sociologists who are used principally in 
cases involving school litigation. 

The regional counsel of the Fund residing in 
Richmond, Virginia, is also a member of the 
legal staff of the Conference and the legal com- 
mittee of the NAACP. 


The Fund has been approved by the State of 
New York to operate as a legal aid society 
because of the provisions of the barratry statute 
of New York, but counsel stated it does not 
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operate as such. A representative of the Fund 
testified in the case of the National Association 
for the Advancement of Colored People v. Patty, 
supra, that it furnishes legal assistance when a 
Conference lawyer requests it or when it is 
revealed from an investigation, made by the 
New York office through its regional counsel or 
one of the lawyers on the State Conference 
staff, that discrimination exists because of race 
or color, All costs and expenses incurred in such 
suits brought on behalf of Negroes are borne by 
the Fund. The assistance given may be in the 
form of providing lawyers to assist Conference 
staff lawyers in the trial of a case, or in the 
preparation of briefs. 


Most of the litigants in the school segregation 
cases brought in this State were financially able, 
according to the standards set by the Fund, to 
finance their own proceedings. 


The appellants contend that chapters 33 and 
36 are: (1) penal statutes and should be strictly 
construed; (2) that the statutes are vague and 
ambiguous; (3) that the language of the statutes 
cannot be construed to apply to their activities; 
and in addition the NAACP says (4) if the 
statutes are construed to apply to their activities 
they are unconstitutional and void because they 
deny to it, its officers, employees, members, con- 
tributors, affiliates and attorneys the rights of 
freedom of speech and assembly, equal pro- 
tection of the laws and due process of law under 
the Fourteenth Amendment to the Constitution 
of the United States. 


Chapter 33 amends and re-enacts §§ 54-74, 
54-78 and 54-79, Code of 1950. The pertinent 
parts of the chapter, with the amended parts in 
italics, are set out in the margin below.? These 


2. Be it enacted by the General Assembly of Virginia: 
1. That §§ 54-74, 54-78 and 54-79 of the Code 
of A oe be amended and reenacted as follows: 
(6) “Any malpractice, or any unlawful or dis- 
honest or unworthy or corrupt or unprofessional 
conduct”, as used in this section, shall be construed 
to include the improper solicitation of any legal or 
professional business or employment, either directly 
or indirectly, or the acceptance of employment, re- 
tainer, compensation or costs from any person, 
partnership, corporation, organization or association 
with knowledge that such person, partnership, cor- 
poration, organization or association has violated any 
provision of Article 7 of this chapter, or the failure, 
without sufficient cause, within a reasonable time 
after demand, of any attorney at law, to pay over 
and deliver to the person entitled thereto, any 
peg security or other property, which has come 
into his hands as such attorney; provided, however, 
that nothing contained in this Article shall be con- 
strued to in any way prohibit any attorney from 
accepting employment to defend any person, part- 


sections ‘deal with solicitation of any legal or 
professional business or employment, either 
directly or indirectly, and provide for the dis- 
barment of attorneys guilty of “malpractice, or 
[of] any unlawful or dishonest or unworthy or 
corrupt or unprofessional conduct.” 


The 1956 amendment to § 54-74, subsection 
(6), broadens the definition of “malpractice” to 
include the acceptance of employment from any 
person, partnership, corporation, organization or 
association with knowledge that such person, 
etc., has violated any provision of article 7, 
chapter 4, title 54, Code of 1950, (§§ 54-78 to 
54-83, inclusive). 


The amendment to § 54-78 broadens the defi- 
nition of “runner” or “capper” to include any 
person, association or corporation acting as an 
agent for another person, association or corpora- 
tion who or which employs an attorney in con- 
nection with any judicial proceeding in which 
such person, association or corporation is not a 


nership, corporation, organization or association 
accused of violating the provisions of Article 7 of 
this chapter. 

§ 54-78. As used in this article: 

(1) A “runner” or “capper” is any person, cor- 
poration, partnership or association acting in any 
manner or in any capacity as an agent for an at- 
torney at law within this State or for any person, 
partnership, corporation, organization or association 
which employs, retains or compensates any attorney 
at law in connection with any judicial proceeding in 
which such person, partnership, corporation, organi- 
zation or association is not a party and in which it 
has no pecuniary right or liability, in the solicitation 
or procurement of business for such attorney at law® 
or for such person, partnership, corporation, organi- 
zation or association in connection with any judicial 
proceedings for which such attorney or such person, 
partnership, corporation, organization or association 
is employed, retained or compensated. 

The fact that any person, partnership, corpora- 
tion, organization or association is a party to any 
judicial proceeding shall not authorize any runner 
or capper to solicit or procure business for 
person, partnership, corporation, organization or as- 
sociation, or any attorney at law employed, retained 
or compensated by such person, partnership, cor- 
poration, organization or association. 

(2) An “agent” is one who represents another in 
dealing with a third person or persons. 

§ 54-79. It shall be unlawful for any person, 
corporation, partnership or association to act as a 
runner or capper* as defined in § 54-78 to solicit 

' any business for * an attorney at law or such person, 
partnership, corporation, organization or association, 
in and about the State prisons, county jails, city 
jails, city prisons, or other places of detention of 
persons, city receiving hospitals, city and county 
receiving hospitals, county hospitals, police courts, 
* county courts, municipal courts, * courts of rec- 
ord, or in any public institution or in any public 
place or upon any public street or highway or in 
and about private hospitals, sanitariums or in and 
about any private institution or upon private prop- 
erty of any character whatsoever. 
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party and has no pecuniary right or liability 
therein. 

The amendment to § 54-79 broadens the of- 
fense specified which theretofore made it unlaw- 
ful for any person, corporation, partnership or 
association to act as a runner or capper for an 
attorney at law or to solicit any business for 
him, to make it unlawful for a person, associa- 
tion or corporation to solicit any business for 
an attorney at law or any other person, corpo- 
ration or association. 

Violations of § 54-79 are made misdemeanors, 
and the license of any attorney violating any of 
the provisions of chapter 33 is subject to revoca- 
tion or suspension. 

While it is true that penal statutes are to 
be strictly construed, yet in construing such 
statutes the intention of the legislature must 
govern, and such intent may be found by giving 
to the words used their ordinary and usual 
meaning. Tiller v. Commonwealth, 193 Va. 418, 
420, 69 S. E. 2d 441, 443; Northrop & Wickham 
v. Richmond, 105 Va. 335, 339, 53 S. E. 962, 
963; Gates & Son Co. v. Richmond, 103 Va. 
702, 706, 707, 49 S. E. 965, 966. 

We find no vagueness of ambiguity in the 
language of chapter 33. The words used are 
clear and definite in their meaning. 

It is clear from the language of the act that 
the intent and purpose of the legislature in 
amending and re-enacting chapter 33 was to 
strengthen the existing statutes to further control 
the evils of solicitation of legal business for the 
benefit of attorneys by a person who is not a 
party to a proceeding and in which he has 
no pecuniary right or liability. Solicitation of 
legal business has been considered and declared 
from the very beginning of the legal profession 
to be unethical and unprofessional conduct. 

There is no merit in the contention of the 
appellants that the statutes cannot be construed 
to apply to their activities. When we apply the 
plain language and meaning of the statutes to 
the evidence, it is perfectly manifest that the 
NAACP, its Virginia Conference, its branches 
and the Fund are engaged in the unlawful solic- 
itation of legal business for their attorneys, in 
which resulting litigation they are not parties 
and have no pecuniary right or liability, in viola- 
tion of chapter 33. 

The declared purpose of the NAACP and the 
Fund is to eradicate every form of racial dis- 
crimination. To accomplish this objective the 
NAACP has organized Negroes throughout the 
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Commonwealth into branches, and formed a 
legal staff for the purpose of directing and con- 
trolling all actions pertaining to racial mat- 
ters. Members of the NAACP, representatives 
of the Conference and its legal staff appear 
before the membership of local branches and 
other groups in communities in which the organ- 
izations wish suits to be brought and by per- 
suasive methods urge those present to assert 
their constitutional rights to eliminate racial dis- 
crimination by becoming parties plaintiff to 
legal proceedings, when many of the prospective 
litigants have had no previous thought of 
doing so. The services of attorneys selected by 
the NAACP, its Conference and the Fund are 
offered at no cost to the prospective litigants 
as an inducement to institute suits. The litigants 
and attorneys, however, must adhere to a policy 
of permitting the NAACP, the Conference and 
the Fund to direct and control the litigation. 

The absence of the usual contact between 
many of the litigants and the attorneys institut- 
ing proceedings is indicative of the control of 
the litigation by the NAACP and the Conference. 

Since the appellants do not operate as legal 
aid societies, the financial ability of litigants to 
prosecute their own cases is not considered by 
the NAACP, the Conference and the Fund in 
soliciting litigants. A person does not have to 
be indigent for the NAACP, the Conference and 
the Fund to pay all costs of litigation. 

The communications and activities of the 
NAACP, the Conference and branches, indicate 
their plans, methods and procedures in obtaining 
litigants, and may be summarized as follows: 


“¢ * ® Mr. Thurgood Marshall, chief legal 
counsel of the NAACP, has said that the 
hardest job his staff has had in bringing 
equal-education suits has been to persuade 
Negro teachers and representative Negro 
parents to stand as plaintiffs. * * * (The 
National Association for the Advancement 
of Colored People: A Case Study in Pres- 
sure Groups, St. James, Exposition Press, 
Inc., at p. 107.) 


In short, the activities of the NAACP, its 
Conference and the Fund clearly show that 
they are engaged in fomenting and soliciting 
legal business in which they are not parties 
and have no pecuniary right or liability, and 
which they channel to the enrichment of certain 
lawyers employed by them, at no cost to the 
litigants and over which the litigants have no 
control. 
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There was evidence on behalf of the Fund 
in the record of the case of the National Associa- 
tion for the Advancement of Colored People v. 
Patty, supra, heard by the three-judge Federal 
court, and filed as a part of the record in these 
causes, that it participates in cases only when a 
prospective litigant appears and requests assist- 
ance. However, that does not appear to be the 
case under the additional evidence taken in 
these causes, much of which was heard ore tenus 
by the court below. Legal business is solicited by 
the NAACP, representatives of the Conference 
and its legal staff, of which the regional counsel 
for the Fund is a member, and he and the 
Fund are fully acquainted with methods and 
procedures used to obtain litigants to whom the 
Fund gives assistance. The evidence shows that 
the regional counsel of the Fund is usually as- 
sociated with Conference lawyers in school 
segregation cases, although he is not generally 
named in the authorization of power of attorney 
to institute suit. 

There is no merit in the appellants’ argument 
that their activities are not what are commonly 
considered by the legal profession as solicitation 
of business contrary to the canons of legal 
ethics. They rely on several cases which are 
readily distinguishable under the facts from these 
causes now before us. Typical of the cases cited 
is Gunnels v. Atlanta Bar Association, 191 Ga. 
366, 12 S. E. 2d 602, 132 A.L.R. 1165. 


In the Gunnels case the court upheld the 
right of the Atlanta Bar Association to furnish 
counsel to persons who had been victims of 
sharp loan practices. The attorneys did not 
receive compensation for their services and the 
Bar Association did not stand between counsel 
and client or exercise control over the litigation. 
The usual and proper relationship of attorney 
and client existed in that case, which does not 
exist under the evidence in the causes now 
before us. 

In referring to:the relationship that should 
exist between attorney and client, in the case 


‘of Richmond Ass’n of Credit Men v. Bar As- 


sociation, 167 Va. 327, 189 S. E. 153, this Court 
quoted with approval the following (167 Va. at 
p. 335, 189 S. E. at p. 157): 


“*The relation of attorney and client is 
that of master and servant in a limited and 
dignified sense, and it involves the highest 
trust and confidence. It cannot be delegated 
without consent, and it cannot exist be- 
tween an attorney employed by a corpora- 





COURTS 





1159 





tion to practice law for it, and a client of 
the corporation, for he would be subject 
to the directions of the corporation and not 
to the directions of the client. Re Co- 
Operative Law Co., 198 N. Y. 479, 92 N. E. 
15, 16, 32 L.R.A. (N.S.) 55, 1389 Am. St. 
Rep. 839, 19 Ann. Cas. 879.” 


The acceptance of employment by an attorney 
in cases which the NAACP, its Conference and 
branches act as intermediaries in the solicitation 
of legal business not only violates chapter 33, 
but also canons 35 and 47 of the canons of 
professional ethics adopted by this Court on 
October 21, 1938, 171 Va. p. xxxii. 


Canon 35 reads in part as follows: 


“Intermediaries.—The professional  serv- 
ices of a lawyer should not be controlled or 
exploited by any lay agency, personal or 
corporate, which intervenes between client 
and lawyer. A lawyer's responsibilities and 
qualifications are individual. He should 
avoid all relations which direct the perform- 
ance of his duties by or in the interest of 
such intermediary. A lawyer’s relation to 
his client should be personal, and the 
responsibility should be direct to the client. 
Charitable societies rendering aid to the 
indigent are not deemed such intermediar- 
ies.” 171 Va. p. xxxii. 

Canon 47 reads as follows: 

“Aiding the Unauthorized Practice of 
Law.—No lawyer shall permit his profes- 
sional services, or his name, to be used in 
aid of, or to make possible, the unauthor- 
ized practice of law by any lay agency, 
personal or corporate.” 171 Va. p. xxxv. 


In the Ninth Annual Report of the Virginia 
State Bar, p. 39, is found an opinion, rendered 
by the Committee on Unauthorized Practice, 
which is pertinent in these causes. A union re- 
tained an attorney on a salary basis to represent 
all of its individual members in their claims for 
compensation before the State Industrial Com- 
mission. He received no fees from the individ- 
uals for such representation. His sole compen- 
sation came from the salary paid him by the 
union. The committee held that the union was 
engaged in the practice of law without a 


_license; that it was intervening between the at- 


torney and his clients; and that the attorney 

was violating the canons of legal ethics. 
Courts from other jurisdictions have held that 

corporations or associations carrying on activities 
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somewhat similar to those of the appellants’ 
were engaged in the illegal practice of law and 
their attorneys were violating the canons of 
legal ethics. 

In re Maclub of America, Inc., 295 Mass. 45, 
3 N. E. 2d 272, 105 A.L.R. 1360, an automobile 
association had been formed for the purpose of 
furnishing its members with lists of attorneys 
who would perform services for such members 
free of charge. The attorneys looked to the 
association for payment, but the association took 
no part in the direction or control of the case. 
The court held that the association was en- 
gaged in the illegal practice of law; that the rela- 
tionship of attorney and client did not exist 
between the association’s members and the at- 
torney; that the particular attorney was com- 
pensated by the association and subject to its 
instructions; that the association possessed the 
right to hire and fire; and that the practice 
was considered a contract to furnish legal as- 
sistance rather than a contract to pay for legal 
assistance. 

In People ex rel. Courtney v. Association of 
Real Estate Taxpayers, 354 Ill. 102, 187 N. E. 
823, 826, a corporation was organized to permit 
united protection of certain taxpayers in mat- 
ters of taxation and legislation. The owners of 
real estate were invited to become members by 
the payment of a fee. Attorneys were selected 
and paid by the corporation to represent it in 
taxation litigation and the corporation would 
determine what questions would be litigated. 
The court held that, even though suits were 
brought in the names of individual members, 
and fees would have cost an individual ap- 
proximately $200,000, the corporation was en- 
gaged in the illegal practice of law. 


For other cases, see People ex rel. Chicago 
Bar Association v. Chicago Motor Club, 362 
Ill. 50, 199 N. E. 1; (a non-profit corporation) 
Doughty v. Grills, 37 Tenn. App. 63, 260 S. W. 
2d 379; Hildebrand v. State Bar of California, 
36 Cal. 2d 504, 225 P. 2d 508; Atchison, Topeka 
& Santa Fe Railway Co. v. Jackson (10 Cir.), 235 
F. 2d 390, 393; In re Brotherhood of Railroad 
Trainmen, 13 Ill. 2d 391, 150 N. E. 2d 163, 167. 


The appellants also argue that because they 
are aiding others in asserting their constitutional 
rights chapter 33 should not be construed to limit 
their activities. This argument is without merit. 
Statutes enacted by the General Assembly in the 
public interest to regulate the practice of law 
cannot be violated, and canons of legal ethics 
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should not be ignored simply because constitu. 
tional rights are asserted. The law provides a 
procedure for one to follow in asserting his 
constitutional rights, as well as all other legal 
rights, and the objective may be achieved with- 
out violating statutes and the standards of the 
legal profession. 


The NAACP next contends that chapter 33 
is unconstitutional and void because it violates 
the rights of freedom of speech and assembly, 
and denies to it, its affiliates, officers, employees, 
voluntary workers, attorneys and contributors 
due process of law and the equal protection of 
the laws guaranteed by the Fourteenth Amend- 
ment to the Constitution of the United States. 
There is no merit in this contention. 


In support of the argument that chapter 33 
violates their rights of freedom of speech and 
assembly, protected under the First Amendment 
and guaranteed by the Fourteenth Amendment 
to the Constitution of the United States, they 
rely on such cases as Watkins v. United States, 
354 U. S. 178, 77 S.Ct. 1173, 1 L.Ed. 2d 1278; 
Sweezy v. State of New Hampshire, 354 U. S. 
234, 77 S.Ct. 1203, 1 L.Ed. 2d 1311; and Thomas 
v. Collins, 323 U. S. 516, 65 S.Ct. 315, 89 L.Ed. 
430. 


In the Watkins case, supra, a congressional 
committee inquired of a witness as to his past 
associations and he refused to identify his as- 
sociates during that period on the ground that 
he did not believe they were now identified 
with the Communist Party and the questions 
asked were “outside the proper scope of the 
committee’s activities.” On appeal from his con- 
viction for contempt, the Supreme Court held 
that the pertinency of the question had not 
been shown; that Congress had not authorized 
the committee to make an investigation of this 
nature; and that a conviction for contempt for 
refusal to answer could not be sustained. 


In Sweezy v. State of New Hampshire, supra, 
the witness, a teacher in the State university, 
refused to tell a committee of the state legisla- 
ture the substance of a lecture he had given 
at the university, or anything about his opinions 
and beliefs, on the grounds that the questions 
were not pertinent to the inquiry and infringed 
on his freedom of speech, protected under the 
First Amendment. The court held that the wit- 
ness was not in contempt, since the resolution 
of the legislature authorizing the inquiry was 
not broad enough to permit the question. 








TS 
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Obviously, the holdings in the Watkins and 
Sweezy cases have no application here, since 
the court’s decisions rested on the relevancy and 
pertinency of the questions asked by the com- 
mittees. 


It is true that under the holding in the case 
of Thomas v. Collins, supra, representatives of 
the NAACP and the Conference have a right to 
peaceably assemble with the members of the 
branches and other groups to discuss with and 
advise them relative to their legal rights in mat- 
ters concerning racial segregation. But under 
the evidence of the causes before us the appel- 
lants and their associates go beyond that. They 
solicit prospective litigants to authorize the filing 
of suits by NAACP and Fund lawyers, who are 
paid by the Conference and controlled by 
NAACP policies, in violation of chapter 33. 


Chapter 33 does not deny the appellants, or 
those associated with them, freedom to speak 
and assemble. The purpose and intent of the 
chapter is to regulate the practice of law and to 
bring such practice in harmony with the ethical 
standards of the profession. It prohibits, under 
certain circumstances, the solicitation of legal 
business. The prohibition of solicitation of legal 
business is merely a regulation in the interest 
of the public and the legal profession. 


A State, under its police power, has the right 
to require high standards of qualifications and 
ethical conduct from those who desire to practice 
law within its borders (Bradwell v. Illinois, 83 
U.S. (16 Wall.) 130, 139, 21 L.Ed. 442; Schware 
v. Board of Bar Examiners of the Stat eof New 
Mexico, 353 U.S. 232, 77 S.Ct. 752, 756, 1 L.Ed. 
796, 64 A. L. R. 2d 288), and it may revoke or 
suspend the license to practice law of attorneys 
who are guilty of unethical conduct. Richmond 
Association of Credit Men v. Bar Asociation, 167 
Va. 327, 334-336, 189 S. E. 153, 157; Campbell 
v. Third District Committee, 179 Va. 244, 249, 
250, 18 S. E. 2d 883, 885. 


A statute which forbids laymen to solicit em- 
ployment for attorneys, or engage in the business 
of furnishing attorneys to render legal services, 
is a valid police regulation not violative of any 
constitutional restriction. McCloskey v. Tobin, 
252 U.S. 107, 40 S.Ct. 306, 64 L.Ed. 481; High- 


tower v. Detroit Edison Co., 262 Mich. 1, 247 . 


N. W. 97, 86 A. L. R. 509; Kelley v. Boyne, 239 
Mich. 204, 214 N. W. 316, 53 A. L. R. 273; 
Chicago B. & Q. R. Co. v. Davis, 111 Neb. 737, 
197 N. W. 599, 601; 14 C. J. S., Champerty and 








COURTS 1161 


Maintenance, § 35, p. 381; Anno. 53 A. L. R., p. 
279-280. 


We shall now direct our attention to chapter 
36 (§§ 18-349.31 to 18-349.37, inclusive, Code 
of 1950, as amended, 1958 Cum. Supp.) Acts of 
Assembly, Ex. Sess. 1956, p. 37, the pertinent 
parts of which are printed in the margin? 


This chapter, like chapter 33, deals with the 
regulation and supervision of the practice of law 
and is a valid legislative enactment under the 
State’s police power unless it invades rights pro- 
tected and guaranteed by the State and Federal 
Constitutions. 


The NAACP contends that the chapter is un- 
constitutional and void because it violates the 
rights of freedom of speech and assembly and 
denies to it, its officers, employees, voluntary 
workers, attorneys and contributors due process 
of law and the equal protection of the laws under 
the Fourteenth Amendment to the Constitution 
of the United States. 


8. Be it enacted by the General Assembly of Virginia: 

1. § 1.(a) it shall be unlawful for any person not 

having a direct interest in the proceedings, either 
before or after proceedings commenced: 

to promise, give or offer, or to conspire or agree 
to promise, give or offer, or 

to receive or accept, or to agree to conspire to 
receive or accept, or 

to solicit, request or donate, 

Any money, bank note, bank check, chose in ac- 
tion, personal services or any other personal or real 
property, or any other thing of value, or any other 
assistance as an inducement to any person to 
commence or to prosecute further any original 

roceeding in any court of this State, or before any 

ard or administrative agency within the said 
State, or in any United States court located within 
the said State against the Commonwealth of Vir- 
inia, any department, agency or political sub- 
ivision thereof, or any person acting as an officer 
or employee for either or both or any of the 
foregoing; provided, however, this section shall not 
be construed to prohibit the constitutional right 
of regular employment of any attorney at law, for 
either a fee or upon a contingent basis, to 
represent such person, firm, partnership, corpora- 
tion, group, organization or association ore any 
court or board or administrative agency. 

(b) It shall be unlawful for any person, not 
related by blood or marriage or who does not 
occupy a position of trust or a ition in loco 
parentis to one who becomes the plaintiff in a suit 
or action, who has no direct interest in the subject 
matter of the proceeding and whose professional 
advice has not been sought in accordance with the 
Virginia canons of legal ethics, to advise, counsel 
or otherwise instigate the bringing of a suit or 
action against the Commonwealth of Virginia, an 
department, agency or political subdivision neon { 
or any person acting as an officer or employee for 
either or both or any of the ssagoing. 

(c) As used in this act, “person” includes person, 
firm, partnership, corporation, organization or asso- 
ciation; “direct interest” means a personal right 
or a pecuniary right or liability. 
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On the other hand, the appellees say that the 
chapter does not violate any constitutional guar- 
antee, and that under the evidence the appellants 
have violated the statute, which is merely a 
common law definition of maintenance* with 
the recognized exceptions. 

Section 1(a) of the act makes it unlawful, 
with certain exceptions, for any person not 
having a “direct interest” in a legal proceeding to 
promise, give, offer, donate money, personal 
services, or any other thing of value, or “any 
other assistance as an inducement to any person 
to commence or to prosecute further any original 
proceeding in any court of this State, or before 
any board or administrative agency within the 
said State, or in any United States court located 
within the said State against the Commonwealth 
of Virginia,” its agencies or political subdivisions, 
or any officer or employee thereof. (Emphasis 


added. ) 


Section 1(b) makes it “unlawful for any 
person, not related by blood or marriage or who 
does not occupy a position of trust or a position 
in loco parentis to one who becomes the plain- 
tiff in a suit or action, who has no direct interest 
in the subject matter of the proceeding and 


(c) Any person violating any of the provisions 
of § 1 of this act shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be fined not 
fore than one thousand dollars or confined in jail 
for not more than one year, or both. 

o oO 


§ 6. This act shall not be applicable to attorneys 
who are parties to contingent fee contracts with 
their clients where the attorney does not protect 
the client from payment of the costs and expense 
of litigation, nor shall this act apply to a mandamus 
pr ing against the State Comptroller, nor shall 
this act apply to any matter involving zoning, an- 
nexation, ed issues, or the holding or results of 
any election or referendum, nor shall this act apply 
to suits pertaining to or affecting possession of or 
title to real or personal property, regardless of 
ownership, nor shall this act apply to suits involving 
the legality of assessment or collection of taxes 
or the rates thereof, nor shall this act apply to 
suits involving rates or charges or services by 
common carriers or public utilities, nor shall this 
act apply to criminal prosecutions, nor to the 

ayment of attorneys by legal aid societies approved 
5 the Virginia State Bar, nor to sscuodines to 
abate nuisances. Nothing herein shall be construed 
to be in derogation of the constitutional right of 
real parties in interest to employ counsel or to 

rosecute any available legal remedy under the 

ws of this State. The provisions hereof shall not 
affect the right of a lawyer in good faith to advance 
expenses as a matter of convenience but subject 
to reimbursement. 

4. Maintenance is “an officious intermeddling in a 
suit that in no way belongs to one by maintaining 
or assisting either party with money or otherwise 
to prosecute or defend it.” 4 Blackstone’s Com- 
mentaries, p. 185. See also 10 Am. Jur., Champerty 
and Maintenance, § 1, p. 549. 
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whose professional advice has not been sought 
in accordance with the Virginia canons of legal 
ethics, to advise, counsel or otherwise instigate 
the bringing of a suit or action against the 
Commonwealth of Virginia, any department, 
agency or political subdivision thereof, or any 
person acting as an officer or employee for 
either or both or any of the foregoing.” (Em- 
phasis added. ) 


We have frequently said that the test of the 
constitutional validity of a law is not merely 
what has been done under it, but what may by 
its authority be done. Edwards vy Common- 
wealth, 191 Va. 272, 285, 60 S. E. 2d 916, 922; 
Richmond v. Carneal, 129 Va. 388, 393, 106 
S. E. 403, 405, 14 A. L. R. 1341; Violet v. Alex- 
andria, 92 Va. 561, 574, 23 S. E. 909, 913, 31 
L. R. A. 382. 


Under § 1(a) a friend or neighbor of a poor 
man is prohibited from aiding him in asserting 
his claim against the Commonwealth, its agencies 
or political subdivisions, if his claim does not fall 
within the exceptions enumerated in § 6 of 


chapter 36, no matter how meritorious it may 
be. 


The law has always recognized the right of 
one to assist the poor in commencing or further 
prosecuting legal proceedings. To deny this right 
would be oppressive and enable the other party, 
if his means so permits, an advantage over one 
with little means. Aiding the indigent is one of 
the generally recognized exceptions to the law 
of maintenance. Gilman v. Jones (Ala.), 5 So. 
785, 786-787; Rice v. Farrell, 129 Conn. 362, 28 
A 2d 7, 9; 14 C. J. S., Champerty and Main- 
tenance, § 24, p. 368; 4 Blackstone's Commen- 
taries, ch. 10, pp. 135 et seq. 


This section denies to an indigent person free 
access to the courts, both State and Federal, 
except those within the enumerated class under 
§ 6 of chapter 36, which is a fundamental right 
of all men, and denies to him due process of law. 


A person who desires to aid an indigent suitor, 
unless his case falls within the expected class, is 
deprived, under the terms of the act, of his 
fundamental right to use his property in a lawful 
manner and is made criminally liable if he does 
give such aid. 


Where the principle of free discussion is con- 
cerned, it is the statute and not the accusation 
or the evidence under it which prescribes the 
limits of permissible conduct. Thornhill v. Ala- 
bama, 310 U.S. 88, 60 S. Ct 736, 84 L.Ed. 1093. 
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Under § 1(b) of the act, no person or associa- 
tion, including the appellants, except those 
within the excepted classification, may advise or 
counsel any person or group with respect to 
instituting or prosecuting actions against the 
State, its agencies or political subdivisions, or 
their officers or employees, to assert what these 
persons or groups may believe are their legal or 
constitutional rights. Nor may the appellants 
render financial aid to these people in such 
litigation, even though the litigants may select 
and employ counsel of their own choosing, in 
accordance with the recognized canons of legal 
ethics. 

This section denies the right of freedom of 
speech, guaranteed by the Virginia Bill of Rights 
(Constitution § 12), secured by the First Amend- 
ment to the Constitution of the United States 
and guaranteed by the Fourteenth Amendment, 
which give one the right to hold views on all 
controversial questions, to express such views, 
and to disseminate them to persons who may be 
interested, and neither the Federal nor State 
government can take any action which might 
prevent such free and general discussion of pub- 
lic matters as may seem to be essential to pre- 
pare people for an intelligent exercise of what 
they may consider to be their rights as citizens. 
See 16 C. J. S., Constitutional Law, § 213(1), 
pp. 1093, 1094, and the many cases there cited. 

A State may forbid one to practice law with- 
out a license, but: it cannot prevent an un- 
licensed person from making a speech before an 
assembly, telling them of their rights and urging 
them to assert same. See Thomas v. Collins, 
supra, (concurring opinion, 323 U. S. 516, p. 544, 
65 S. Ct. 315, 89 L. ed 430). 


State statutes must be specifically directed to 
acts or conduct which overstep legal limits, and 
not include those which keep within the pro- 
tected area of free speech. Edwards v. Common- 
wealth, supra (191 Va. at p. 285, 60 S. E. 2d at 
p. 922). 

While the appellants, and those associated 
with them, cannot solicit and channel legal busi- 
ness to attorneys whom they pay, and who are 
subject to their directions, in violation of chapter 
33, a statute which prohibits them from advis- 
ing any person or group to institute suits for 
the purpose of asserting what they believe to 
be their legal rights is a denial of the right of 
freedom of speech, and is unconstitutional and 
void. 


Section 1(b) not only violates the right of 
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freedom of speech, but § 6 of the act exempts 
from its operation a host of potential litigants, 
and says in effect that what is a criminal act 
when done by unexcepted litigants, including 
the appellants, is not a criminal act when done 
by excepted litigants. There is no reasonable 
basis for excepting a great number of litigants 
from the application of the act while making 
it applicable to others. Thus it denies to the 
unexcepted litigants the equal protection of 
the laws. 


Equal protection of the laws, guaranteed 
under the Fourteenth Amendment, does not pre- 
clude a State from resorting to classification for 
purposes of legislation, but such classification 
must be reasonable and not arbitrary, and rest 
on some ground of difference or distinction which 
bears a fair and substantial relation to the 
subject or object of legislation, so that all 
persons similarly situated shall be treated alike. 
C. I. T. Corp. v. Commonwealth, 153 Va. 57, 
68, 149 S. E. 523, 525, 526; Bryce v. Gillespie, 
160 Va. 137, 143, 168 S. E. 653, 655. 

For the reasons given, we hold: 


(1) That chapter 33 is a valid regulation of 
the practice of law, enacted under the police 
power of the State, and is not violative of any 
constitutional restrictions; 


(2) That the solicitation of legal business by 
the appellants, their officers, members, affiliates, 
voluntary workers and attorneys, as shown by 
the evidence, violates chapter 33 and the canons 
of legal ethics; 


(3) That the attorneys who accept employ- 
ment by appellants to represent litigants in suits 
solicited by the appellants, or those associated 
with them, are violating chapter 33 and the 
canons of legal ethics; 


(4) That chapter 36 is unconstitutional and 
void because it violates the right of freedom of 
speech under both the State and Federal Con- 
stitutions, and denies due process of law and 
equal protection of the laws under the Four- 
teenth Amendment. Therefore, 

(a) the appellants and those associated with 
them may not be prohibited from acquainting 
persons with what they believe to be their legal 


‘ rights and advising them to assert their rights 


by commencing or further prosecuting a suit 
against the Commonwealth of Virginia, any de- 
partment, agency or political subdivision there- 
of, or any person acting as an officer or employee 
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of such, but in so advising persons to commence 
or further prosecute such suits the appellants, or 
those associated with them, shall not solicit 
legal business for their attorneys or any par- 
ticular attorneys; and 


(b) The appellants and those associated with 
them may not be prohibited from contributing 
money to persons to assist them in commencing 
or further prosecuting such suits, which have 
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not been solicited by the appellants or those 
associated with them, and channeled by them 
to their attorneys or any other attorneys. 

The decree appealed from is affirmed in part, 
reversed in part, and remanded for the entry of 
a decree consistent with the views expressed 
herein. 

Affirmed in part; reversed in part; and re- 
manded. 





PUBLIC ACCOMMODATIONS 


Travel Tours—California 
Joe PEOPLES, et al. v. CLUB PRIMADONNA, etce., et al. 


Superior Court of the State of California, in and for the City and County of San Francisco, Depart- 
ment No. 7, April 12, 1960, No. 473,749. 


SUMMARY: A Negro man and a white man, California citizens, brought an action for general 
and punitive damages in a state court against a Reno, Nevada, hotel corporation, a Nevada 
advertising corporation doing business in California, an employee of the Nevada advertising 
corporation, and a second advertising corporation doing business in California. It was alleged 
that defendants had sold plaintiffs reservations for a travel tour by means of an airplane flight 
on a certain date from San Francisco to a club in Reno owned and operated by the hotel 
corporation; that, when plantiffs presented themselves at the San Francisco airport on that 
date, defendants with malice and oppression refused to allow them to board a plane to take the 
tour because of the Negro man’s race and because the white man was traveling with him; and 
that defendants then permitted other members of the general public to board the plane and 
take the flight. The court determined that the Negro man had been refused accommodations 
by the Nevada hotel corporation and the Nevada advertising corporation solely because of 
race, contrary to the provisions of state statutes, and that the refusal was with malice and for 
the purpose of oppressing him. A judgment of $600 ($100 general damages and $500 puni- 
tive damages), less $275 which had been paid by the second advertising agency and the 
employee pursuant to a covenant not to enforce judgment, was awarded the Negro plaintiff 
against the Nevada corporations. But determining that defendants had not refused to furnish 
accommodations to the white plaintiff, defendants’ motion for a non-suit was granted as to 
him. The court’s minute order of April 12, 1960, and its findings of fact and conclusions of 
law of May 11, 1960, are reprinted below. $1 


MOLINARI, Judge. 





MINUTE ORDER 


1. The demurrer of the defendants Prima- 
donna Hotel, Inc., and Primadonna Advertising, 
Inc., to the second amended complaint by way 
of answer thereto is overruled. 


2. The motion of the defendants, Primadonna 


Hotel, Inc., and Primadonna Advertising, Inc., to 
strike the testimony of plaintiffs Joe Peoples and 
Grover Dunn, is denied. 


3. The motion of defendants, Primadonna 
Hotel, Inc., and Primadonna Advertising, Inc., to 
strike the written interrogatories of defendant, 
M. K. Rayburn, is denied. 
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4. The motion of defendants, Primadonna 
Hotel, Inc., and Primadonna Advertising, Inc., 
for a non-suit is granted as to the plaintiff, 
Grover Dunn. 


5. The motion of defendants, a Primadonna 
Hotel, Inc., and Primadonna Advertising, Inc., 
for a non-suit as to the plaintiff, Joe Peoples, is 
denied. 


6. Judgment for plaintiff, Joe Peoples, against 
defendants, Primadonna Hotel, Inc., and Prima- 
donna Advertising, Inc., for $100.00 general dam- 
ages and $500.00 punitive damages. 


Note: In making its decision the court, with 
reference to jurisdiction, has relied on the 
authority of Bob-Lo-Excursion Co. v. Michigan, 
333 U.S. 28. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


The above entitled cause came on regularly 
for trial on March 8, 1960, before the Court sit- 
ting without a jury, a jury having been waived 
by all parties, Edward R. Grogan of the firm 
of Edises, Treuhaft, Grossman and Grogan ap- 
pearing as counsel for the plaintiffs and Laurence 
M. Donovan of the firm of Donovan, Stuhr and 
Martin, and A. D. Jensen and Mr. McDonald, 
both of the firm of Bible, McDonald and Jensen 
(of Reno, Nevada) appearing as counsel for de- 
fendants, the Primadonna Hotel, Inc. and Prima- 
donna Advertising, Inc., and evidence both oral 
and documentary having been introduced and 
the cause submitted for decision, the Court now 
makes its findings of fact as follows: 


FINDINGS OF FACT 


1. That during all of the times mentioned 
herein the defendants, Primadonna Advertising, 
Inc., and Primadonna Hotel, Inc., were foreign 
corporations organized and existing under and 
by virtue of the laws of the State of Nevada. 


2. That during all of the times mentioned 
herein the plaintiffs were persons within the 
jurisdiction of the State of California and citizens 
of the United States and the State of California. 


3. That during all of the times mentioned 
herein, the defendant, M. K. Rayburn, was an 
employee of the defendant, Primadonna Adver- 
tising, Inc. 


4, That during all of the times mentioned 
herein the defendant, Primadonna Advertising, 
Inc., was doing business in the State of California 
and was engaged in the business of arranging 
tours and transportation for the general public 
from the State of California to an establishment 
in the City of Reno, State of Nevada, known as 
the Primadonna Club, and engaged in the busi- 
ness of selling said tours to the defendant, 
Premier Promotions, Inc. 


5. That during all of the times herein men- 
tioned the defendant, Premier Promotions, Inc., 
was doing business in the State of California and 
was engaged in the business of advertising tours 
from the State of California to the said Prima- 
donna Club and in the business of taking, ac- 
cepting and selling reservations to the general 
public for said tours. 


6. That the transportation for some of said 
tours to the said Primadonna Club was arranged 
for and provided by the defendant, Primadonna 
Advertising, Inc., by chartered airplane from 
the San Francisco International Airport in the 
County of San Mateo, State of California. 


7. That on or about September 6, 1957, the 
plaintiffs purchased from and made reservations 
with the defendant, Premier Promotions, Inc., for 
a tour on September 8, 1957, to said Primadonna 
Club by way of said chartered airplane. 


8. That on September 8, 1957, the plaintiffs 
presented themselves to the defendant, Prima- 
donna Advertising, Inc. at the aforesaid airport 
for the purpose of boarding said chartered plane 
and being transported thereby to the City of 
Reno pursuant to the tour reservation aforesaid. 


9. That said M. K. Rayburn, in the course of 
his employment for the defendant, Primadonna 
Advertising, Inc., then and there on said 8th day 
of September, 1957, refused and declined to fur- 
nish plaintiff, Joe Peoples, a person of the negro 
race, with transportation to said City of Reno 
on said airplane solely and by reason of the race 
and color of said plaintiff and not for reasons 
applicable to all citizens alike of every race or 
color; and that it is not true that at said time 
and place the defendant, M. K. Rayburn, or the 


-defendant, Primadonna Advertising, Inc., de- 


clined or refused to furnish such transportation 
to the plaintiff, Grover Dunn, a person of the 
Caucasian race, by reason of his race or color, 
or for any reason whatsoever. 
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10. That on September 8, 1957, the defendant, 
Primadonna Hotel, Inc., owned and operated 
the said Primadonna Club, aforesaid. 


11. That on September 8, 1957, at the afore- 
said airport and at the time plaintiff, Joe Peoples, 
presented himself for the purpose of said trans- 
portation aforesaid, the defendant, Primadonna 
Hotel, Inc., aided, assisted, incited and encour- 
aged the defendants, M. K. Rayburn, and Prima- 
donna Advertising, Inc., to deny and refuse to the 
said plaintiff, Joe Peoples, the transportation and 
airplane accommodations aforesaid, solely by 
reason of the race and color of said plaintiff and 
not for reasons applicable to all citizens alike of 
every race or color; and that it is not true that 
at said time and place the defendant, Prima- 
donna Hotel, Inc., refused or declined such trans- 
portation or accommodations to the plaintiff, 
Grover Dunn, by reason of his race or color, or 
for any reason whatsoever, or that the said de- 
fendant aided or incited any such refusal or 
denial of such transportation or accommodations 
to said Grover Dunn on the part of any other 
person. 


12. That by reason of said denial and refusal 
aforesaid that plaintiff, Joe Peoples, has been 
damaged in the sum of $100.00. 


13. That the defendants, Primadonna Advertis- 
ing, Inc., and Primadonna Hotel, Inc., denied 
and refused the said transportation and accom- 
modations aforesaid to the plaintiff, Joe Peoples, 
with malice, and for the purpose of oppressing 
the plaintiff and discriminating against him on 
account of his race and color; and that said 
plaintiff is thereby entitled to exemplary and 
punitive damages from said defendants in the 
sum of $500.00. 


14. That in the complaint on file herein the 
plaintiffs claimed that the defendants, M. K. 
Rayburn and Premier Promotions, Inc., were 
liable for the same tort for which the defendants, 
Primadonna Advertising, Inc., and Primadonna 
Hotel, Inc., have been found to be liable herein; 
that the plaintiffs have entered into and executed 
an agreement entitled “Covenant” with the de- 
fendants M. K. Rayburn and Premier Promo- 
tions, Inc., which provided that the latter named 
defendants agreed not to appear in the within 
action and for the entry of their default herein, 
and which provided that the plaintiffs agreed 
with the said latter named defendants not to at- 
tempt to execute or levy on any assets of the said 
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defendants or in any way to collect any judg- 
ment that might be obtained herein against said 
defendants; that the said agreement executed by 
the defendant, M. K. Rayburn, provides as fol- 
lows: “4. That the consideration to the plaintiffs 
for the execution of this covenant not to exe- 
cute shall be the sum of $125.00 receipt whereof 
is hereby acknowledged”; and that the said 
agreement executed by the defendant, Premier 
Promotions, Inc., provides as follows: “4. That 
the consideration to the plaintiffs for the execu- 
tion of this covenant not to execute shall be the 
sum of $150.00, receipt whereof is hereby 
acknowledged.” 


From the foregoing facts the Court concludes 
as follows: ° 


CONCLUSIONS OF LAW 


1. That the plaintiff, Joe Peoples, was discrim- 
inated against by the defendants, Primadonna 
Advertising, Inc., and Primadonna Hotel, Inc., 
by reason of his color and race contrary to the 
provisions of Sections 51 and 52 of the Civil Code 
of the State of California as said sections read 
and provided on September 8, 1957. 


2. That plaintiff, Grover Dunn, was not dis- 
criminated against by the defendants, Prima- 
donna Advertising, Inc., and Primadonna Hotel, 
Inc., by reason of his race or color as provided 
for by Sections 51 and 52 of the Civil Code of 
the State of California as said sections read and 
provided on September 8, 1957, or at all. 


3. That plaintiff, Joe Peoples, is entitled to a 
judgment against the defendants, Primadonna 
Advertising, Inc., and Primadonna Hotel, Inc., in 
the sum of $100.00 compensatory damages and 
$500.00 exemplary damages, or a total of $600.00, 
less the sum of $275.00 paid by the defendants, 
M. K. Rayburn and Premier Promotions, Inc., to 
the plaintiffs, pursuant to a Covenant not to en- 
force judgment. 


4, That defendants, Primadonna Advertising, 
Inc., and Primadonna Hotel, Inc., are entitled to 
a judgment against the plaintiff, Grover Dunn. 


5. That the defendants, Primadonna Advertis- 
ing, Inc., and Primadonna Hotel, Inc., are en- 
titled to and are allowed their costs expended or 
incurred herein as against the plaintiff, Grover 
Dunn. 


Let judgment be entered accordingly. 





i- 
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TRIAL PROCEDURE 

Affidavits, Evidence—Mississippi 

Ella GASTON v. STATE of Mississippi. 

Supreme Court of Mississippi, October 17, 1960, 123 So.2d 546. 


SUMMARY: A Negro woman was convicted in a Mississippi justice of the peace court of 
attempting, in violation of a statute, to obstruct an officer in the performance of his duties. 
She was charged with attempting “to impede and intimidate” a county sheriff, when the 
latter was legally arresting her husband for drunken driving, “by approaching said Sheriff 
with a woman’s handbag containing a pistol and opening said bag and stating to said Sheriff, 
‘you can not arrest my husband.’” She appealed to a state circuit court and was again con- 
victed. On further appeal, the state supreme court reversed and remanded. The admission 
in evidence of the sheriff’s testimony that on the date defendant’s husband was arrested “we 
were investigating and trying to find a Negro [by another name] that had committed an as- 
sault upon the marshal” the night before was held reversible error because, being wholly 
irrelevant to defendant’s case, it unnecessarily raised in the trial the element of racial preju- 
dice. Further, it was held error to overrule defendant’s demurrer to the sufficiency of the 
affidavit, because the matters alleged therein did not charge a present intent to attempt to 
impede the sheriff, or an overt act constituting threats or force or abuse under the statute. 
Finally, the court stated that there was such a material disparity between the testimony of the 
state’s witnesses in the two courts below that justice would be better promoted by a new trial 





before a new jury. 


ETHRIDGE, Justice. 


Appellant, Ella Gaston, was convicted in the 
Circuit Court of Noxubee County of a mis- 
demeanor, attempting to obstruct an officer in 
the performance of his duties. She had pre- 
viously been convicted in a justice of the peace 
court, and had appealed. The pertinent statute, 
Miss. Code 1942, Rec., Sec. 2294, provides: “If 
any person or persons by threats or force, abuse 
or otherwise, attempt to intimidate or impede a 
judge, justice of the peace, juror, witness, 
prosecuting or defense attorneys or any officer in 
the discharge of his duties or to obstruct or 
impede the administration of justice in any court, 
he shall, upon conviction, be punished by im- 
prisonment in the county jail, not less than one 
month, nor more than six months and by fine 
not exceeding three hundred dollars.” 


Appellant and her husband, who are Negroes, 
live in Hattiesburg, Mississippi. On February 22, 
1959 they and six of their grandchildren drove 
about one hundred and forty miles to Shuqualak 
to visit relatives. The incident for which appellant 
was convicted occurred that afternoon, as she 
and her husband were preparing to return to 
Hattiesburg. Nelse is appellant’s husband, and 
the affidavit charged her with attempting to in- 
timidate or impede the sheriff in arresting him 
for the crime of driving a car while under the 


influence of intoxicating liquor. E. W. Farrar, 
sheriff at the time, was one of the principal wit- 
nesses for the state. On direct examination he 
was asked where he first saw Nelse Gaston that 
day. The sheriff replied: “We were investigating 
and trying to find a Negro by the name of Frank 
Ed Hill, that had committed an assault upon the 
marshal down there (Shuqualak).” Appellant's 
counsel objected, on the ground the statement 
was irrelevant and inflammatory. The objection 
was overruled. 


This was reversible error. What happened in 
Shuqualak the night before, when appellant and 
her husband were in Hattiesburg, was wholly 
irrelevent to any issue pertaining to her guilt or 
innocence. It unnecessarily raised in the trial 
the element of racial prejudice, which has no 
place in the administration of justice. Hardaway 
v. State, 1911, 99 Miss. 223, 54 So. 833; Reed v. 
State, 1958, 232 Miss. 432, 99 So.2d 455. The 
juty had the duty and right to evaluate the testi- 
mony independently of that emotional factor 
being injected into the case by the state’s coun- 
sel and witnesses. Moreover, two other events 
during the trial presented this same factor to the 
jury. Deputy Sheriff Hutcherson testified to the 
same effect, defendant’s objection was sustained, 
but the court overruled the motion of appellant’s 
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counsel to direct the jury to disregard it. In ad- 
dition, the opening argument of state’s counsel 
to the jury told it the same thing, and also that 
defendant’s husband was related to the party 
for whom the officers were searching, although 
there is no evidence to that effect. The trial court 
sustained an objection to the opening argument, 
and instructed the jury to disregard the remarks. 
Subsequently, the sheriff testified as described 
above, and the court overruled appellant’s ob- 
jection. 

Deputy Sheriff Hutcherson testified further 
that the officers searched the car occupied by 
appellant, and belonging to her husband, and 
found a .22 caliber rifle under the seat. Objection 
vf appellant’s counsel was overruled, although 
the trial court stated it had been “very liberal in 
letting in a lot of incompetent proof.” Appellant 
was being tried on a charge of attempting to im- 
pede or intimidate the sheriff in arresting her 
husband. There was no evidence that she or her 
husband were attempting to remove or use the 
rifle, or that she owned it. The fact that the 
officers found it in the husband’s car was wholly 
irrelevant to the issues made in the affidavit, and 
had a tendency to further unduly prejudice the 
jury. It was error to overrule appellant’s objec- 
tion to that testimony. 


After omitting the formal parts, the affidavit 
charges that Ella Gaston “did wilfully and un- 
lawfully attempt to impede and intimidate Em- 
mett W. Farrar, the duly qualified and acting 
Sheriff of Noxubee County, Mississippi, in the 
discharge of the duty of said Emmett W. Farrar 
as such Sheriff, by approaching said Sheriff with 
a womans handbag containing a pistol and open- 
ing said bag and stating to the said Sheriff ‘you 
can not arrest my husband’, when he the said 
Sheriff was legally arresting one, Nelse Gaston, 
husband of said Ella Gaston for the crime of 
driving an automobile while under the influence 
of intoxicating liquor against the peace and dig- 
nity of the State of Mississippi.” 


The offense defined by Code Sec. 2294 requires 
the state to show (1) an attempt to intimidate 
or impede an officer in the discharge of his 
duties, (2) by threats or force, abuse or other- 
wise. Defendant’s demurrer to the sufficiency of 
the affidavit was overruled. This was error. The 
charge is an attempt to impede and intimidate 
the sheriff, by approaching him with a pistol in 
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defendant’s handbag, opening it, and saying you 
cannot arrest my husband. This does not consti- 
tute threats or force or abuse. It does not charge 
or indicate a present intent to attempt to impede 
the sheriff. The phrase “or otherwise” refers to 
acts or stratagem of the same general nature as 
the preceding “threats, force or abuse”. An at- 
tempt, represented by an overt act, is not suff- 
ciently charged under the statute. Wilson v. 
State, 1902, 80 Miss. 388, 31 So. 787; 39 Am.Jur., 
Obstructing Justice, Secs. 8-11; Annotation, 48 
A.L.R. 746 (1927). Merely remonstrating with an 
officer in behalf of another, or criticizing an offi- 
cer while he is performing his duty, does not 
amount to an attempt to intimidate or impede 
him. (3) Anderson, Wharton’s Criminal Law and 
Procedure (1957), Sec. 284. On the key issue in 
this case, the affidavit fails to charge that appel- 
lant approached the sheriff, stating he could not 
arrest her husband, because he had done noth- 
ing, opened her bag containing a pistol and 
reached in it. The insufficient charge of an overt 
act rendered the affidavit demurrable. Also, there 
is a variance between the affidavit and the proof: 
The officers arrested appellant’s husband for 
reckless driving, not driving while under the in- 
fluence, as the affidavit charges. 


Finally, there is such a material disparity be- 
tween the testimony of the state’s principal wit- 
nesses in the justice of the peace court, at which 
a transcript of their testimony was also taken, 
and that in the circuit court, that we are of the 
opinion that justice would be better promoted 
by a new trial of this case before another jury. 
This is particularly so in view of the prejudicial 
testimony, described above, which was admitted 
in evidence. Cole v. State, 1953, 217 Miss. 779, 
65 So.2d 262; Jefferson v. State, Miss. 1951, 52 
So.2d 925; Dickerson v. State, Miss. 1951, 54 
So.2d 925. There is no direct proof that appellant 
intended to use the pistol that was in her hand- 
bag, and, in view of the disparity in the proof 
on the two trials on the key issue of whether 
she even opened the handbag, some of the judges 
believe there is not sufficient evidence to sustain 
a conviction in a criminal case. However, since 
the case will have to be reversed for the above 
stated reasons, it is not necessary for us to de- 
cide that issue at this time. 


Reversed and remanded. 


McGEHEE, C. J., and KYLE, ARRINGTON 
and GILLESPIE, JJ., concur. 
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TRIAL PROCEDURE 


Petit Juries—lllinois 
PEOPLE of the State of Illinois v. James DUKES. 
Supreme Court of Illinois, May 18, 1960, 169 N.E.2d 84. 


SUMMARY: A Negro, convicted in an Illinois court of murder, brought error, contending, 
inter alia, that Negroes were systematically excluded from his jury by the State’s exercise of 
peremptory challenges to excuse five prospective Negro jurors and that thereby he had been 
deprived of his constitutional rights of due process of law and the equal protection of the laws. 
The state supreme court affirmed, rejecting the contention on the basis of People v. Harris, 
17 IlL.2d 446, 161 N.E.2d 809, 4 Race Rel. L. Rep. 1048 (1959). 





TRIAL PROCEDURE 


Juries, Instructions—DMississippi 
Robert Lee GOLDSBY v. STATE of Mississippi. 
Supreme Court of Mississippi, October 3, 1960, 123 So.2d 429; November 10 1960, 124 So.2d 297. 


SUMMARY: Goldsby, a Negro, was convicted of murder in a trial court in Mississippi, and his 
conviction was affirmed by the Mississippi Supreme Court. 78 So.2d 762 (1955). There- 
after, the United States Supreme Court denied application for a writ of certiorari in which 
Goldsby alleged for the first time a denial of the equal protection of the laws in that Negroes 
had been systematically excluded from jury service in the county in which he was tried. 350 
U.S. 925 (1955). Goldsby then petitioned the Mississippi Supreme Court for leave to file a 
writ of error coram nobis on the grounds of newly discovered evidence and the denial of his 
federal constitutional rights through the exclusion of Negroes from jury service. The court 
held that the constitutional issue was raised too late and further that there was no evidence 
to support his claims. 86 So.2d 27, 1 Race Rel. L. Rep. 565 (1956); cert. denied, 352 U.S. 
944 (1957). Goldsby then petitioned a federal court for a writ of habeas corpus on the 
ground that he had been denied due process of law because of the systematic exclusion of 
Negroes from the jury lists. The district court dismissed the petition; but the Court of Ap- 
peals, Fifth Circuit, reversed, holding that Goldsby was entitled to a hearing because of his 
allegations that he was precluded by ignorance and the speed of the trial from raising the 
issue in the state court. United States ex rel. Goldsby v. Harpole, 249 F.2d 417, 3 Race Rel. 
L. Rep. 66 (1957). Upon remand, the district court refused to issue a certificate of prob- 
able cause, finding that petitioner had had ample opportunity in state courts to raise the sys- 
tematic exclusion question but had waived whatever right he may have had to object to jury 
composition. The Fifth Circuit granted a certificate of probable cause. It held that certain 
facts created a “strong prima facie case” of systematic exclusion which the state had failed 
to refute, and that there was no evidence that appellant had ever authorized counsel to 
waive objection to systematic exclusion of Negroes from the petit jury. The judgment of 
conviction was therefore held to be void. However, since objection to the grand jury was found 
to have been waived, the court held that appellant was legally detained under the indictment, 
but stipulated that if within eight months after the entry of judgment or the test thereof by 
certiorari he had not been re-tried before a jury from which Negroes have not been systemat- 
ically excluded, the court would again consider whether he should not be discharged upon 
this petition for habeas corpus. The district court judgment was reversed and judgment rend- 
ered on January 16, 1959, in accordance with these holdings. 263 F.2d 71, 4 Race Rel. L. 
Rep. 377. Certiorari was denied on October 12, 1959. Harpole v. United States ex rel. Golds- 
by, 361 U.S. 838, 4 Race Rel. L. Rep. 539. In December, 1959, Goldsby was re-tried under 
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the 1954 indictment, but in a different Mississippi county, a change of venue having been 
granted. His counsel moved to quash a special venire which had been called, upon the 
ground of alleged systematic exclusion of Negroes from petit jury service; but he later with- 
drew the motion, admitting that he had no evidence of such exclusion and that defendant had 
no objection to the method used there to obtain the petit jury. Defendant’s motion to quash 
the indictment because of alleged systematic exclusion of Negroes from the grand jury was over- 
ruled, the court holding that defendant and the court were both bound by the Fifth Circuit 
Court of Appeals decision that the indictment was valid. The trial judge also refused de- 
fendant the following instruction: “It is the duty of the jury to consider the defendant’s case 
as if he were a white man, for the law is the same as to both white and colored men, there be- 
ing no distinction in principle in respect to color.” Defendant was convicted of murder and 
sentenced to death. The state supreme court affirmed and set a date of execution. It was 
held that the trial court correctly overruled the motion to quash inasmuch as the Court of 
Appeals judgment was “the law of the case and res judicata of the issue of the validity of the 
indictment and appellant’s inability to contest it.” It was also held that the trial court 
correctly refused to give the requested instruction because “it is wholly improper in this case 
to call attention to the race of a defendant. It is the duty of the trial court to see that an ac- 
cused receives a fair and impartial trial without any reference to his race. The circuit court 
here did that. . . . The instruction refused would import prejudice against defendant where 
the totality of all circumstances in the record negative it.”” Defendant then petitioned 
the state supreme court for appeal in forma pauperis and for a stay of execution in con- 
nection with a petition for certiorari he proposed to file in the United States Supreme Court. 
The court stated that whether a stay of execution should be granted was within its sound 
discretion, and concluded that the petitions should be denied because there is no substantial 
federal question in the case and none of the matters in it is sufficiently debatable to lead to 
the belief that the United States Supreme Court would grant certiorari. Subsequently, the 
United States Supreme Court granted a stay of execution to give defendant an opportunity 
to apply for a writ of certiorari. See 5 Race Rel. L. Rep. 986, supra. 


Opinion in Mississippi Supreme Court, October 3, 1960 


ETHRIDGE, Justice. 





Appellant, Robert Lee Goldsby, was indicted 
for murder in the Circuit Court of the Second 
Judicial District of Carroll County, Mississippi. 
His motion for a change of venue was sustained, 
and he was tried in the Circuit Court, First Judi- 
cial District of Hinds County, in December 1959, 
was convicted and sentenced to death. This case 
has a long and litigious history, and a summary 
of that background is necessary for an adequate 
understanding and analysis of the issues pre- 
sented on this appeal. 


On September 4, 1954, Mrs. Moselle McCorkle 
Nelms was killed by a gunshot wound received 
in the Second Judicial District of Carroll County, 
and on the same day appellant Goldsby was ar- 
rested. On November 8 a grand jury in the Cir- 
cuit Court of Carroll County returned an indict- 
ment charging him with the murder of Mrs. 
Nelms. In November 1954 he was tried and con- 
victed in that County on that indictment, and 
was sentenced to death. That judgment was 


affirmed by this Court on March 28, 1955. Golds- 
by v. State, 226 Miss. 1, 78 So.2d 762, certiorari 
denied 350 U.S. 925, 76 S.Ct. 216, 100 L.Ed. 809. 
Thereafter, on motion of the State a new date, 
February 24, 1956, was set for execution of the 
sentence, 226 Miss. 19, 84 So.2d 528. 


On February 21, 1956, appellant filed in this 
Court under Miss.Code 1942, Rec., Sec. 1992.5, a 
petition for a writ of error coram nobis, or, in 
the alternative, habeas corpus, asserting newly 
discovered evidence and systematic exclusion of 
Negroes from jury service. The petition was 
denied. As to the second point, this Court held 
that appellant had failed to raise it in the trial 
court or in this Court in the appeal on the merits; 
that there was no evidence in the record to sup- 
port that averment, or in the petition for the 
writ; and appellant had effectively waived rais- 
ing at that late date this issue. 226 Miss. 20, 86 
So.2d 27, certiorari denied 352 U.S. 944, 77 S.Ct. 
266, 1 L.Ed.2d 239. Hence the Court set March 
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23, 1956, for date of execution of the sentence. 
Later the State filed a motion to set another date 
for execution of the death sentence, which was 
fixed for February 12, 1957. 226 Miss. 30, 91 
So.2d 750. 


On January 29, 1957, appellant filed a petition 
for writ of habeas corpus in the United States 
District Court for the Northern District of Mis- 
sissippi, Greenville Division. The petition was 
denied by the District Judge as being insufficient 
on its face. Thereafter on February 11, 1957, the 
Chief Justice of the U. S. granted a stay of exe- 
cution until petitioner “has had an opportunity 
to exhaust his federal rights in this proceeding.” 
On appeal from denial of habeas corpus, the 
U. S. Court of Appeals, 5th Circuit, held the 
averments in the application were sufficient to 
entitle applicant to a hearing, on the question of 
whether he adequately preserved during his 
murder trial the constitutional question that he 
was deprived of due process of law by a syste- 
matic exclusion of members of his, the Negro 
race, from grand and petit juries in Carroll 
County. United States ex rel. Goldsby v. Harpole, 
5 Cir., 1957, 249 F.2d 417, certiorari denied 361 
U.S. 850, 80 S.Ct. 109, 4 L.Ed.2d 89. The judg- 
ment of the District Court was reversed. The 
Court of Appeals stated the application should 
be determined after a full hearing, and the 
burden of proof was upon applicant in this co- 
lateral attack upon a judgment of the Mississippi 
courts. 


Upon remand of Goldsby’s petition, the Dis- 
trict Judge, after a hearing, ruled that the evi- 
dence failed to show a systematic and willful 
exclusion of any member of the Negro race from 
jury service in Carroll County; that before and 
during the trial Goldsby was represented by able 
and competent counsel, but the issue was not 
raised in the State courts, and petitioner waived 
that question. See United States ex rel. Goldsby 
v. Harpole, 5 Cir., 263 F.2d 71, 75-76. After the 
District Judge refused to issue a certificate of 
probable cause, this Court, on motion of the 
State, again set a date for execution, May 29, 
1958. Goldsby v. State, 1958, 233 Miss. 338, 102 
So.2d 215. However, on May 27, 1958, the Chief 
Justice of the U. S. again granted a stay of exe- 
cution. 


The U. S. Court of Appeals thereafter granted 
a certificate of probable cause and, in the appeal 
from denial of the writ by the District Court, on 
January 16, 1959, the Court of Appeals held that 
Negroes had been systematically excluded from 


the grand jury and the petit jury in Carroll 
County, and the judgment of conviction was 
void. Applicant made out a prima facie case to 
that effect, and the State did not adequately re- 
fute it. The Court of Appeals, 5th Circuit, in 
United States ex rel. Goldsby v. Harpole, 263 
F.2d 71, 84, certiorari denied 361 U.S. 838, 80 
S.Ct. 58, 4 L.Ed.2d 78, defined its decision as 
follows: 


“Upon the present record, therefore, we 
make definitive holdings as follows: that 
Negroes were systematically excluded both 
from the grand jury which indicted the ap- 
pellant and from the petit jury which con- 
victed him; that the objection as to the petit 
jury was not effectively waived and, hence, 
that the judgment of conviction is uncon- 
stitutional, subject to collateral attack, and 
is declared to be void and of no effect; that 
the objection as to the grand jury was 
waived, and the appellant is now legally de- 
tained upon his indictment for murder, but 
that he is entitled to be tried within a rea- 
sonable time; that this Court retains jurisdic- 
tion for the entry of such further orders and 
judgments as may be necessary or proper. 


“The Court expresses its present opinion 
that a period of eight months from and after 
the entry of this judgment or its final test 
by certiorari or otherwise will be sufficient 
to afford the State of Mississippi an oppor- 
tunity to take the necessary steps to re-try 
the appellant, either upon the present in- 
dictment or upon a subsequent legal pre- 
sentment for the same offense, as the State 
may elect. If the appellant has not been 
re-tried within such period, this Court will 
consider and decide whether or not he 
should be discharged upon this petition for 
habeas corpus. 


“Any such re-trial must of course be be- 
fore a jury from which Negroes have not 
been systematically excluded, or before some 
court or tribunal so constituted as not to 
violate his constitutional rights. 


a 2 ° SI ° 2 


“The judgment of the District Court is 
reversed and judgment here rendered in 
accordance with the holdings of this opin- 
ion. < 
“Reversed and rendered.” 
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The December 1959 trial of Goldsby, from 
which resulting judgment this appeal was taken, 
took place after the above decision. Defendant 
Goldsby was retried under the 1954 indictment. 
His motion for change of venue was sustained, 
and the case transferred to the First Judicial 
District of Hinds County. A special venire was 
called. Appellant’s counsel originally filed a mo- 
tion to quash the special venire, on the ground 
of alleged systematic exclusion of Negroes from 
petit jury service, but appellant’s counsel sub- 
sequently admitted he had no evidence of such 
exclusion, and withdrew this motion. He stated 
appellant had no objection to the method of ob- 
taining the petit jury in the First District of 
Hinds County. In short, appellant does not raise 
any constitutional issue on this appeal of alleged 
systematic exclusion of Negroes from petit jury 
service in Hinds County, First District, where the 
second trial occurred. 


I. 


Appellant contends that the verdict is against 
the overwhelming weight of the evidence; at the 
most it would warrant a verdict only of man- 
slaughter rather than murder; and the evidence 
shows that he was acting in self-defense. 

The testimony for the State and that for de- 
fendant were conflicting, and the questions of 
whether defendant was guilty of murder or man- 
slaughter or was not guilty were issues for the 
jury. The testimony is substantially the same, 
with some variations, as in the first trial of this 
case. Cf. Goldsby v. State, 1955, 226 Miss. 1, 
9-15, 78 So.2d 762. 


o s co 


In brief, the issues of fact were for the jury. 
It was amply warranted in finding that defend- 
ant committed an inexcusable and intentional 
homicide, and was guilty of murder beyond a 
reasonable doubt. 


Il. 


Defendant filed a motion to quash the indict- 
ment. It alleged that he is a Negro, and the 
grand jury which returned the indictment was 
constituted in a manner which “purposely and 
systematically excluded all persons who are of 
the same race as defendant;” and the grand jury 
selected in this manner denied defendant due 
process of law and equal protection of the laws, 
in violation of the Fourteenth Amendment, 
United States Constitution. 
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The circuit court sustained an objection by 
the State to testimony offered by appellant in 
support of these allegations. It held that de- 
fendant had been arraigned and pleaded not 
guilty to the indictment; that the Court of Ap- 
peals, 5th Circuit, had held as a matter of law 
that defendant had effectively waived any ob- 
jections to the grand jury, was legally detained 
upon the 1954 indictment, and the State could 
try him upon it. Hence it overruled appellant’s 
motion to quash the indictment. The circuit court 
was correct in holding that it, the appellant and 
the State were bound by the decision of the 
Court of Appeals holding the indictment to be 
valid and not subject to attack by appellant. 


The decision in United States ex rel. Goldsby 
v. Harpole, 5 Cir., 263 F.2d 71, 84-85, made sev- 
eral “definitive holdings” pertinent to the issue 
of whether defendant could attack the indict- 
ment: (1) Negroes were systematically excluded 
from the grand and petit juries; (2) objection to 
the petit jury was not effectively waived, and 
the judgment of conviction was void; (3) “the 
objection as to the grand jury was waived, and 
the appellant is now legally detained upon his 
indictment for murder”; (4) appellant was en- 
titled to be tried within a reasonable time, “either 
upon the present indictment or upon a subse- 
quent legal presentment for the same offense, as 
the state may elect”; (5) judgment of the District 
Court denying discharge was reversed, and the 
Court of Appeals rendered judgment in accord- 
ance with its opinion, further providing that if 
appellant was not retried within eight months, 
the Court would then decide whether or not he 
should be finally discharged. 


In summary, the Court of Appeals upheld a 
collateral attack upon the validity of the first 
judgment of conviction, but it expressly also held 
that the indictment was valid, and appellant 
could be retried upon it, or upon a new indict- 
ment “as the State may elect.” 


United States ex rel. Goldsby v. Harpole is 
the law of the case, insofar as it held the 1954 
indictment to be valid, that appellant had effec- 
tively waived any objection to it, and could be 
retried upon it. The doctrine of the “law of the 
case” is akin to that of former adjudication, but 
is more limited in its application. It relates en- 
tirely to questions of law, and is confined in its 
operation to subsequent proceedings in the case. 
30A Am. Jur., Judgments, Sec. 331. 
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21 C.J.S. Courts § 195, states: “* * * what- 
ever is once irrevocably established as the con- 
trolling legal rule of decision between the same 
parties in the same case continues to be the law 
of the case, whether correct on general princi- 
ples or not, so long as the facts on which such de- 
cision was predicated continue to be the facts 
of the case before the court. 


“° ® ® The doctrine of the law of the case 
is a rule of practice and not a principle of sub- 
stantive law. It expresses the practice of the 
courts generally to refuse to reopen what has 
been previously decided in the same case, and 
is binding on every tribunal dealing with the 
case except one clothed with power to overrule 
and finally declare the law to be otherwise. It is 
founded on public policy, in the interests of or- 
derly judicial procedure, and is of special signifi- 
cance as applied to questions of law as 
distinguished from decisions on questions of 
fact.” 


On review of a judgment of a state court, the 
U. S. Supreme Court has power not only to cor- 
rect errors in the judgment entered in the State 
court, but to make such disposition of the case 
as justice may require. Its decision in a case 
brought before it from a state court is the bind- 
ing law of the case. 36 C.J.S. Federal Courts 
§ 281; Montgomery & Atlanta Motor Freight 
Lines v. Morris, 1942, 193 Miss. 211, 7 So.2d 
826, 8 So.2d 502. Here the Court of Appeals up- 
held a collateral attack upon the judgment of 
conviction following appellant’s first trial. The 
analogy to the foregoing rule is manifest and di- 
rect. The State followed the decision of the fed- 
eral court and retried appellant in a manner 
consistent with its decision. It complied therein 
with issues adjudicated in the federal court's 
judgment. The Court of Appeals’ decision be- 
came the fixed law of the case. Further proceed- 
ings in the second trial were required to be, and 
were, in conformity with it. 21 C.J.S. Courts § 
195, pp. 335-336; Cf. Atchison, T. & S. F. Ry. Co. 
v. Railroad Commission of California, 1930, 209 
Cal. 460, 288 P. 775, affirmed 283 U.S. 380, 51 
S.Ct. 553, 75 L.Ed. 1128; Drainage Ditch No. 1 
and 2 v. Chicago, M. & St. P. Ry. Co., 57 S.D. 
152, 231 N.W. 531, affirmed 1930, 58 S.D. 414, 
236 N.W. 372. 


In short, the decision of the Court of Appeals 
adjudicated the validity of the indictment under 
which appellant was retried, and his waiver of 
any objections to it. This decision on this ques- 


tion of law was as binding upon appellant, as 
the decision holding the petit jury to have been 
unconstitutionally organized was binding upon 
the State. The law of the case applied in these 
respects in the second trial. 


Moreover, we think the doctrine of res judicata 
precluded appellant in the present trial from 
attacking the indictment. The judgment of the 
Court of Appeals was a conditional discharge of 
Goldsby on petition for writ of habeas corpus. 
Judgment was rendered in his favor holding his 
conviction to be void. His discharge was condi- 
tioned upon his retrial by the State under the 
same or another indictment within a reasonable 
time. The opinion in United States ex rel Goldsby 
v. Harpole, 263 F.2d at page 84, footnote 35, 
cites the leading cases on a conditional discharge. 
Dowd v. United States ex rel. Cook, 1951, 340 
U.S. 206, 71 S.Ct. 262, 95 L.Ed. 215; Mahler v. 
Eby, 1924, 264 U.S. 32, 44 S.Ct. 283, 68 L. Ed. 
549; United States ex rel. Sheffield v. Waller, 
D.C.La.1954, 126 F.Supp. 537, 546; 5 Cir., 224 
F.2d 280; see also Grandsinger v. Bovey, D.C. 
Neb. 1957, 153 F.Supp. 201, 240; 8 Cir., 253 
F.2d 917, certiorari denied 357 U.S, 929, 78 S.Ct. 
1373, 2 L.Ed.2d 1371. 


A discharge on a writ of habeas corpus by a 
court of competent jurisdiction conclusively set- 
tles and adjudicates matters necessarily and 
properly decided therein. 25 Am.Jur., Habeas 
Corpus, Sec. 157; 39 C.J.S. Habeas Corpus § 
104. The effect of a conditional discharge on 
habeas corpus is substantially the same as an 
absolute discharge, and the rule of res judicata 
applies. The discharge was in fact granted, but 
it was conditioned upon the State taking further 
proper proceedings. 


Appellant could not have filed another peti- 
tion for habeas corpus in the federal courts after 
the decision of the Court of Appeals. He nad 
already obtained the substantial relief which he 
sought. He was bound by that decision. Appel- 
lant is inconsistent in his contention that the 
federal judgment is valid and effective insofar as 
it benefits him, but not where it is unfavorable 
to him. 


Appellant argues that there did not occur the 


* concurrence of four conditions pertinent to ap- 


plication of res judicata, as applied in cases usu- 
ally involving contracts and torts. See Brown v. 
Attala Drainage Dist. No. 2, 1939, 185 Miss. 386, 
395, 187 So. 529. None of the cases applying that 
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rule deals with a collateral attack in the federal 
courts upon a judgment of conviction in a state 
court. They are not relevant here. Moreover, the 
State of Mississippi, although not formally desig- 
nated as such, was in substance a real party to 
the habeas corpus proceedings. State v. Gordon, 
1913, 105 Miss. 454, 62 So. 431. Harpole, the de- 
fendant, was an employee of the State and Su- 
perintendent of the State Penitenitary. He had 
custody of appellant under the judgment of the 
Circuit Court of Carrol] County. 


In short, the judgment of the Court of Appeals 
in United States ex rel. Goldsby v. Harpole was 
the law of the case and res judicata of the issue 
of the validity of the indictment and appellant’s 
inability to contest it. The circuit court correctly 
overruled appellant’s motion to quash the indict- 
ment. 


a ° o 


The trial judge refused appellant the follow- 
ing instruction: “It is the duty of the jury to con- 
sider the defendant's case as if he were a white 
man, for the law is the same as to both white 
and colored men, there being no distinction in 
principle in respect to color.” Its refusal was cor- 
rect. It is wholly improper in this state to call 
attention to the race of a defendant. It is the 
duty of the trial court to see that an accused 
receives a fair and impartial trial without any 
reference to his race. The circuit court here did 
that. Clark v. State, 1912, 102 Miss. 768, 59 So. 
887, 888, is in point. Appellant, convicted of 
manslaughter, was refused two _ instructions 
which stated that the jury should try defendant 
“exactly like you would a white man charged 
with the same offense” and should render a ver- 
dict accordingly; and defendant was “entitled to 
be tried by the same rules of evidence and law as 
if -he were a white man.” The court stated that 
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the race question “and all of its vexations and 
perplexities should be dropped at the outer door 
of all courts of justice;” that one system of law 
and justice should pertain to all citizens. Clark 
condemned instructions of this type as wholly 
improper. This is an established rule of practice 
in this State, and there was no error in refusal of 
the instruction. 


1 Alexander, Miss.Jury Instructions (1953), 
Sec. 156, p. 76, summarizes the Mississippi rule 
in this respect: “Inasmuch as the jury is chosen 
because at the outset impartial, its judgment 
may not be swayed by instructions which import 
prejudice. It is error to emphasize that one of 
the parties, or some of the witnesses, are of a 
certain race, or to designate a certain sale as 
‘pretended’, or to refer to certain physical de- 
fects of an accused.” 


Appellant cites Illinois cases which hold that a 
defendant is entitled to obtain such an instruc- 
tion. People v. Galloway, 1956, 7 I1L2d 527, 131 
N.E.2d 474, However, the Illinois rule is contrary 
to that established in Mississippi in Clark v. 
State. The propriety of such an instruction is 
purely a matter of state procedural law and prac- 
tice. All of the instructions given to the jury by 
the court were impartial and objective. The in- 
struction refused would import prejudice against 
defendant where the totality of all circumstances 
in the record negative it. 


2 Me 2 


The judgment of the circuit court is therefore 
affirmed, and the 15th day of November, 1960, 
is hereby set for date of execution of the death 
sentence in the manner provided by law. 


Affirmed, an execution of death sentence set 
for the 15th day of November, 1960. 
All Justices concur. 


Opinion in Mississippi Supreme Court, Nov. 10, 1960. 


Appellant Goldsby was convicted of murder, 
and sentenced to the death penalty. On October 
3, 1960, this Court affirmed that conviction, and 
set the date for execution of the death sentence 
for November 15, 1960. Goldsby v. State, Miss., 
123 So.2d 429. 

On November 5, 1960, appellant by his at- 
torney filed herein (1) a petition for appeal in 
forma pauperis and for stay of execution, in 


connection with a petition for writ of certiorari 
he proposes to file in the Supreme Court of the 
United States; and (2) a petition for leave to 
appeal in forma pauperis. The State filed an 
answer to these petitions, asserting that they 
should be denied, and appellant replied to the 
answer. Since the date for execution of sen- 
tence is next Tuesday, November 15, 1960, the 
Chief Justice called an in banc conference of all 
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of the Judges of this Court for today, Thursday, 
November 10. The Court has considered these 
petitions, and concludes they should be denied. 


28 U.S.C.A. § 2101(f£) provides in part: “In 
any case in which the final judgment or decree 
of any court is subject to review by the Supreme 
Court on writ of certiorari, the execution and 
enforcement of such judgment or decree may 
be stayed for a reasonable time to enable the 
party aggrieved to obtain a writ of certiorari 
from the Supreme Court. The stay may be 
granted by a judge of the court rendering the 
judgment or decree or by a justice of the 
Supreme Court, and may be conditioned on the 
giving of security, * * *.” 


Whether a judge of a State Supreme Court, or 
the Court itself, should grant a stay of execu- 
tion is within his or its sound discretion. There 
is no absolute right to a stay. Our opinion in 
123 So.2d 429 recounts at some length the al- 
most six years of the long and litigious history of 
this case. Appellant’s guilt is clear and evident. 
He has received every safeguard of due process 
of law and equal protection of the laws under 
the state and federal constitutions. The ques- 
tion is whether there is any sufficiently de- 
batable issue pertaining to a substantial federal 
question which would warrant this Court in 
staying execution, until the United States 
Supreme Court has passed upon appellant's peti- 
tion for certiorari, not yet filed. 


Rule 19 of the United States Supreme Court, 
28 U.S.C.A. is entitled “Considerations governing 
review on certiorari’. It provides in part as fol- 
lows: “1. A review on writ of certiorari is not 
a matter of right, but of sound judicial discre- 
tion, and will be granted only where there are 
special and important reasons therefor. The fol- 
lowing, while neither controlling nor fully 
measuring the court’s discretion, indicate the 
character of reasons which will be considered: 


“(a) Where a state court has decided a 
federal question of substance not thereto- 
fore determined by this court, or has de- 
cided it in a way probably not in accord 
with applicable decisions of this court.” 


We do not think that appellant can assert 


any ground conceivably coming within the ° 


quoted standards of Rule 19. The assignments 
of error argued by appellant in his appeal to 
this Court were dealt with seriatim and in some 
detail in the opinion in 123 So.2d 429. None of 
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them ‘in our opinion present a federal question 
of substance not theretofore determined by the 
U. S. Supreme Court. None of those points 
were decided in a way probably not in ac- 
cord with applicable decisions of the federal 
court. One of the petitions considered herein in- 
dicates that appellant is relying principally if 
not exclusively upon the contention that mem- 
bers of the Negro race were systematically ex- 
cluded from the grand jury which returned the 
indictment. That matter was considered at 
length in Point II of our opinion. The United 
States Court of Appeals, in United States ex rel. 
Goldsby v. Harpole, 5 Cir., 263 F.2d 71, expressly 
held that objections to the grand jury were 
waived by appellant, and he was legally de- 
tained and could be retried upon the original 
indictment, upon which he was tried and con- 
victed. Appellee Harpole’s petition for writ of 
certiorari from that decision was denied. 361 
U.S. 838, 80 S.Ct. 58, 4 L.Ed.2d 78. 


There is no substantial federal question raised 
in this case, nor are any of the matters in it 
sufficiently debatable to lead to the belief that at 
least four members of the United States Supreme 
Court would vote to grant certiorari. Edwards 
v. People of State of N. Y., 1956, 76 S.Ct. 1058, 
1 L.Ed.2d 17; Rosenberg v. United States, 346 
U.S. 273, 73 S.Ct. 1152, 97 L.Ed. 1607, recon- 
sideration, denied 1953, 346 U.S. 324, 73 S.Ct. 
1178, 97 L.Ed. 1634; cf. Richardson v. People of 
State of N. Y., 1958, 78 S.Ct. 1188, 2 L.Ed.2d 
1359; Eckwerth v. People of State of New York, 
1959, 79 S. Ct. 755, 894, 3 L.Ed.2d 830. 


This Court has considered the propriety of 
stays of execution in Wetzel v. State, 1955, 225 
Miss. 450, 489, 76 So.2d 188, 846, on habeas 
corpus Wetzel v. Wiggins, 1956, 226 Miss. 671, 
85 So.2d 469, and in Sorber v. Wiggins, 1956, 
226 Miss. 693, 85 So.2d 479, certiorari denied 
351 U.S. 975, 76 S.Ct. 1041, 100 L.Ed. 1492, 
rehearing denied 352 U.S. 861, 77 S.Ct. 29, 1 
L.Ed.2d 72. In Sorber, 226 Miss. 695, 85 So.2d 
480, Mr. Justice Gillespie, specially concurring, 
observed that a stay should be granted where 
‘the judge “is of the opinion that a substantial 
federal question is involved”. On the other hand, 
“If the appeal is frivolous, and if the judge who 
has the matter under consideration is of the 
opinion that the appeal is simply to delay the 
execution, the stay should be denied.” 


Realizing the heavy responsibility which rests 
upon us when a life is at stake, we have con- 
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sidered most carefully the petitions. We can 
find no substantial federal question, nor any 
matter which is fairly debatable in that respect. 
We conclude that there is no substance to peti- 
tioner’s efforts to obtain a further review of his 
convicition, and the petitions should be denied. 
This Court has the responsibility to supervise 
the administration of criminal justice in the 
state courts, and to see that convictions are in 
accord with the requirements and limitations 
of the state and federal constitutions. This in- 
cludes the duty to see that the laws are not 
only enforced fairly, but also that the penalties 
provided by the laws are enforced with a rea- 
sonable degree of promptness and certainty. The 
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issuance of a stay in this case would promise 
many more months of litigation in a case which 
has otherwise run its full course, in proceedings 
in full accord with state laws and the federal 
and state constitutions, and in compliance with 
the judgment of the United States Court of Ap- 
peals, Fifth Circuit, in United States ex rel. 
Goldsby v. Harpole, 263 F.2d 71. The petitions 
are therefore denied. The judgment of this Court 
remains unchanged. 


Petitions for stay of execution pending 
tion for writ of certiorari, and for appeal in 
forma pauperis are denied. 


All Justices concur. 
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Public Schools—Louisiana 


LEGISLATURES 


Act No. 1 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, appropriates $168,000 out of the general fund to pay the costs 


of the session. 





EDUCATION 


Public Schools—Louisiana (interposition Resolution) 


Act No, 2 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, is a resolution of “interposition” against federal actions 
dealing with operation of public schools in Louisiana. 


AN ACT to interpose the sovereignty of the 
State of Louisiana against the unlawful en- 
croachments by the judicial and executive 
branches of the Federal Government in the 
operation of public schools of the State of 
Louisiana, which constitute a deliberate, 
palpable and dangerous exercise of govern- 
mental powers not granted to the United 
States by the United States Constitution; to 
prohibit all officers, agents and persons act- 
ing under orders of the federal courts or 
any other branch of the Federal Govern- 
ment from interfering with the maintenance 
of any State public school, or any officer, 
agent or employee of the State or any sub- 
division of the State engaged in the main- 
tenance of such schools or in carrying out 
the provisions of this Act, or other law, 
right or power of the State of Louisiana 
under its reserved powers provided by the 
10th Amendment to the United States Con- 
stitution; and to provide penalties for viola- 
tions hereof. 


WHEREAS, as set forth in the 1798 Kentucky 
Legislature Resolution of Interposition, prepared 
by Thomas Jefferson, then the Vice-President of 
the United States, 


“That the several States composing the United 
States of America are not united on the principle 
of unlimited submission to their General Govern- 
ment; but that by compact under the style and 
title of a Constitution for the United States and 
of amendments thereto, they constituted a gen- 
eral government for special purposes, delegated 
to that government certain definite powers, re- 
serving each State to itself, the residuary mass 
of right to their own self-government; and that 
whensoever the General Government assumes 
undelegated powers, its acts are unauthoritative, 
void, and of no force. 


“That to this compact each State acceded as 
a State, and is an integral party, its co-States 
forming as to itself, the other party: 


“That the Government created by this com- 
pact was not made the exclusive or final judge 
of the extent of the powers delegated to itself, 
since that would have made its discretion, and 
not the Constitution, the measure of its powers; 
but that as in all other cases of compact among 
parties having no common judge, each party has 
an equal right to judge for itself, as well of in- 
fractions as of the mode and measure of re- 
dress. . .” 
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“That this Legislature considers the Federal 
Union upon the terms and for the purposes 
specified in the late compact, conducive to the 
liberty and happiness of the several States; that 
it does now unequivocally declare its attach- 
ment to the Union, and to that compact, agree- 
ably to its obvious and real intention, and will 
be among the last to seek its dissolution; 


“That if those who administer the general 
government be permitted to transgress the limits 
fixed by that compact, by a total disregard to 
the special delegations of power therein con- 
tained, and annihilation of the State govern- 
ments, and the creation, upon their ruins, of a 
general consolidated government, will be the 
inevitable consequence; 


“That the several States who formed that in- 
strument, being sovereign and independent, have 
the unquestionable right to judge of the infrac- 
tion; and that a nullification, by those sovereign- 
ties of all unauthorized acts done under color 
of that instrument, is the rightful remedy; and 


“That, although this State, as a party to the 
Federal compact, will bow to the laws of the 
Union, yet it does, at the same time, declare, 
that it will not now, or ever hereafter, cease to 
oppose, in a constitutional manner, every at- 
tempt, at whatever quarter so offered, to violate 
that compact.” 


WHEREAS, as further set forth in the 1799 
Virginia Legislature Resolution of Interposition, 
prepared by James Madison, 


This Legislature “unequivocally expresses a 
firm resolution to maintain and defend the Con- 
stitution of this State, against every aggression, 
either foreign or domestic, and that they will 
support the government of the United States 
in all measures, warranted” by the United States 
Constitution; and this Legislature “most solemnly 
declares a warm attachment to the Union of the 
States, to maintain which, it pledges its powers; 
and that for this end, it is their duty, to watch 
over and oppose every infraction of those princi- 
ples, which constitute the only basis of that 
Union, because a faithful observance of them 
can alone secure its existence, and the public 
happiness.” 


“This Assembly explicitly and peremptorily 
declares that it views the powers of the Federal 
Government as resulting from the compact, to 
which the States are parties, as limited by the 
plain sense and intention of the instrument con- 
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stituting that compact; as no farther valid than 
they are authorized by the grants enumerated 
in that compact, and that in case of a deliberate, 
palpable and dangerous exercise of other powers 
not granted by the said compact, the States who 
are parties thereto have the right, and are in 
duty bound, to interpose for arresting the prog- 
ress of the evil, and for maintaining, within their 
respective limits, the authorities, rights and 
liberties appertaining to them.” 


WHEREAS, the principle and doctrine of “In- 
terposition” thus presented by Thomas Jefferson, 
principal author of the Declaration of Independ- 
ence, and by James Madison, generally known 
in his time as the “Father of the Constitution,” 
was given the full sanction of the people of the 
United States as shown by the fact that from 
1800 Jefferson and then Madison were each 
elected to two successive terms as President of 
the United States, and the Jeffersonian-Madison 
concept of the Constitution and States Rights 
became so firmly established and universally ac- 
cepted that the political party which opposed it, 
the Federalist Party, never elected another 
President, but shriveled and died of decay. 


WHEREAS, other Acts of Interposition by 
other States of the Union, against unlawful en- 
croachments by. the Federal Government have 
contributed to the preservation of constitutional 
government in this country, including: 


The 1792 Georgia Act, which resulted in the 
adoption of the llth Amendment upholding 
Georgia’s sovereignty rights against the United 
States Supreme Court's illegal decision; 


The Pennsylvania 1809 action against the exe- 
cution of an unlawful federal court decree which 
usurped ungranted powers; 


The Hartford Connecticut Convention of the 
States of Massachusetts, Rhode Island, New 
Hampshire, Vermont and Connecticut in 1814 
when they exercised the right of Interposition 
and nullified Acts of Congress as constituting 
“deliberate, dangerous and palpable infractions 
of the Constitution,” affecting the sovereignty 
of those States and the liberties of their people; 


The Georgia and Alabama Acts of Nullifica- 
tion against federal laws and court decrees 
usurping ungranted powers; 


The 1880 Iowa Act which successfully defied 
an effort on the part of the United States Su- 
preme Court to reverse a position taken by the 
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Iowa Supreme Court holding extensive grants 
to expanding Railroads unlawful. The Supreme 
Court of the United States was forced to back 
down. 


The Acts of Nullification by fourteen of the 
Northern States against Federal Statutes relative 
to fugitive slaves brought about by the Dred 
Scott decision of the United States Supreme 
Court in which some of their Legislatures de- 
clared the court had acted “without process or 
any of the forms recognized by law,” and de- 
nounced the court’s “assumption of power,” and 
that the court’s effort “to become the final arbi- 
ter” was in direct conflict with the Constitution 
and that the several states which formed that 
instrument (the United States Constitution) 
have the unquestionable right to judge of its 
infraction, and that Interposition of the state’s 
sovereignty is the rightful remedy; and 


The South Carolina 1813 Act against the 
Federal Tariff Laws which would have caused 
financial chaos and ruin to that state, and that 
state’s Legislature Act which promptly nullified 
the Federal Force Bill which attempted to nulli- 
fy South Carolina’s nullification when that state’s 
struggle to save constitutional government and 
its state sovereignty was based upon the prop- 
osition as fundamental then as now, as para- 
phrased by John C. Calhoun that 


“Stripped of all its covering, the naked ques- 
tion is whether ours is a Federal or a Consoli- 
dated Government; a constitutional or absolute 
one; a Government resting ultimately on the 
solid basis of the sovereignty of the States or on 
the unrestrained will of a majority; a form of 
Government, as in all other unlimited ones, in 
which injustice, and violence, and force must 
finally prevail.” 


WHEREAS, contrary to its well ordered line 
of decisions in 1896, Plessy vs. Ferguson, 163 
U.S. 550, affirming all prior federal and state 
court decisions in ‘point, and repeatedly until 
1950, 339 U.S. 629 and 639, that the Fourteenth 
Amendment did not prohibit the States, in the 
exercise of their police power, from providing 
separate but equal facilities for different races 
by the establishment of separate schools for 
white and colored children, and “the education 
of the people in schools maintained by state 
taxation is a matter belonging to the respective 
states, and any interference on the part of the 
federal authority with the management of such 
schools cannot be justified,” 175 U.S. 528, and 
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contrary to the fact that the same Congress 
which submitted the Joint Resolution for the 
Fourteenth Amendment had passed an Act for 
segregated schools in the District of Columbia, 
which is under its jurisdiction; and contrary to 
the fact that the same court held and reaffirmed 
in scores of cases since 1837, 36 U.S. 648, 113 
U.S. 27, that no provision of the United 
States Constitution and none of the Amend- 
ments added to that instrument was in- 
tended or designed to interfere with the police 
power of the various States to prescribe reg- 
ulations to promote the health, peace, morals, 
education and good order of the people, the 
United States Supreme Court, in Brown vs. 
Topeka, and consolidated cases, rendered a de- 
cision on May 17, 1954, 347 U.S. 483, repudi- 
ating the Fourteenth Amendment as having no 
intended effect on public education, and stat- 
ing it could not “turn the clock back to 1868 
when the Amendment was adopted, or even to 
1896” when the Plessy vs. Ferguson decision 
was written by it (holding that the Fourteenth 
Amendment did not prohibit States from opera- 
ting separate public schools for white and negro 
children), because, 


“Whatever may have been the extent of 
psychological knowledge at the time of 
Plessy vs. Ferguson (1896) this finding is 
amply supported by modern authority.” 


and citing as its 1954 modern “psychological” 
authority, not any provision of the Constitution 
or Act of Congress enacted pursuant thereto, 
but books written by various persons whose 
memberships in communist and subversive or- 
ganizations dedicated to the overthrow of the 
United States government and the Constitu- 
tion were matters of public record in the files 
of Congress and the Department of Justice, and 
easily available to the members of the Court, 
and in its decree in said Brown vs. Topeka 
case, 349 U.S. 294, the Supreme Court directed 
all lower federal courts to render unlawful 
orders to compel all state public schools in 
the country to racially integrate “with all delib- 
erate speed.” 


WHEREAS, in any event the original deci- 
sion in Brown vs. Topeka Board of Educa- 
tion exhausted the judicial power of the 
United States and pursuant to the plain provi- 
sions of Section 5, of the Fourteenth Amendment 
any implementation of such decision was con- 
fided to the Congress and not to the District 
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Courts; that the remand of these cases to the 
District Courts thus constituted a usurpation 
not only of the constitutional power of the 
State, but also of the legislative power of the 
Congress. 


WHEREAS, the Fourteenth Amendment is 
not self-operative by its very terms, and grants 
to the Congress, and not to the Courts, the 
power to enforce, by appropriate legislation, the 
provisions of this article, and the Congress has 
enacted no legislation purporting or attempting 
to prohibit the States from maintaining separate 
schools for whites and negroes; as in fact, and in 
law, the Congress would have no valid power 
to so legislate, because said Fourteenth Amend- 
ment contains no provision which prohibits, or 
which could lawfully be construed as granting 
to Congress the power to enact law to prohibit 
the States from providing separate schools for 
different races. 


WHEREAS, further evidence of the deliber- 
ate, palpable and dangerous usurpation of un- 
granted power and its violation of the United 
State Constitution is shown by the fact that 
the United States Supreme Court cited as 
authority for its decision in the Brown vs. To- 
peka consolidated cases so-called modern author- 
ity, or books on psychology and _ sociology 
which had not been offered in evidence during 
trials of said cases, and which would not have 
been admissible even if offered, but were listed 
in an appendix attached to a brief filed for the 
first time by the N.A.A.C.P. in the Supreme 
Court; and the very use of such books as author- 
ity for its decision in said case, without oppor- 
tunity to the defendants to examine or rebut 
has been consistently held by the same Court in 
its previous decisions to constitute a denial of the 
fundamentals of a trial, and a denial of “due 
process of law” in violation of the Fifth Amend- 
ment of the Constitution, and would be con- 
demnation without trial. 265 U.S. 274, 301 US. 
292, 244 U.S. 317. 


WHEREAS, forced racial integration of pub- 
lic schools by the Federal Government in 
Washington, District of Columbia, as reported 
after investigation by the Committee on the 
District of Columbia of the House of Represen- 
tatives, 84th Congress, 2nd Session, 1957, re- 
sults in continual disturbances of the peace, acts 
of violence, thefts, immoral conduct on the part 
of negro boys against white girls and negro 
girls’ immoral propositions to white boys, as- 


saults and rapes by negroes of white school 
girls and teachers, which caused a marked low- 
ering of educational standards, and which also 
caused an exodus of a large part of the white 
population from the District of Columbia to 
avoid such a situation against the best interest 
of the health, peace, morals, education and 
good order of the people; all of which is the 
duty of and within the sole power of the state 
to protect and promote against unlawful usurpa- 
tions by the Federal Government. 


WHEREAS, said Supreme Court public school 
integration decision, and the decisions and or- 
ders rendered by federal district and circuit 
courts decreeing racial integration of all public 
schools in the City of New Orleans beginning 
with the September, 1960 session, and in other 
parishes of the State of Louisiana, constitute 
an unlawful encroachment by the Federal Gov- 
ernment and is a deliberate, palpable and dan- 
gerous exercise of govermental powers not 
granted by the United States Constitution, but 
specifically reserved to the states, by the 10th 
Amendment, to promote the health, peace, mor- 
als, education and good order of the people, 
therefore: 


Be it enacted by the Legislature of Louisiana: 


Section 1. That by substituting the current 
political and social philosophy of its members 
to unsettle the great constitutional principles so 
clearly established, the federal courts destroyed 
the stability of the Constitution and usurped 
the power of Congress to submit, and of the 
several states to approve, constitutional 
changes as required by the Constitution, and 
since the usurpation of the rights reserved to 
the states is by the judicial branch of the Fed- 
eral Government, the issues raised by said de- 
cision and federal court actions thereunder are 
of such grave import as to require this sovereign 
state to judge for itself of the infraction of the 
Constitution. 


Section 2, That the decision of the United 
States Supreme Court in the case of Brown vs. 
Topeka Board of Education, on May 17, 1954, 
constitutes a deliberate, palpable and dangerous 
attempt to change the true intent and meaning 
of the Constitution, and said decision itself is un- 
constitutional and in violation of the 14th 
Amendment, and it thereby establishes a judicial 
precedent, if allowed to stand, for the ultimate 
destruction of constitutional government. 
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1960) 


Section 3. That the States have never dele- 
gated to the United States government, nor to 
any branch of that government, the power to 
change the Constitution nor have they sur- 
rendered to the Federal Government the power 
to prohibit to the States the right to main- 
tain racially separate public school facilities or 
the right to determine when such facilities are 
in the best interest of their citizens, nor have 
the States surrendered to the Federal Govern- 
ment the State’s police power to prescribe regu- 
lations to promote the health, peace, morals, 
education and good order of the people. 


Section 4, That the decisions of the Federal 
District Courts in the State of Louisiana, pro- 
hibiting the maintenance of separate schools for 
whites and negroes and ordering said schools 
to be racially integrated in the cases of Bush 
vs. Orleans Parish School Board, Williams, et 
al vs. Jimmy H. Davis, Governor of the State 
of Louisiana, et al, Hall et al vs. St. Helena 
Parish School Board, Davis et al vs. East Baton 
Rouge School Board, Allen et al vs. State Board 
of Education, involving the Shreveport Trade 
School, and Angell vs. State Board of Education, 
involving five (5) other trade schools maintained 
and operated by the State of Louisiana, all based 
solely and entirely on the pronouncements of 
Brown vs. Topeka Board of Education, are null, 
void and of no effect as to the State of Louisi- 
ana, its subdivisions and School Boards and 
the duly elected or appointed officials, agents 
and employees thereof. 


Section 5, That, as the lawful depository of 
State Sovereignty, the Legislature of the State 
of Louisiana, enacts this legislation to preserve 
and protect the powers reserved to the State of 
Louisiana and the people thereof by the Tenth 
Amendment to the Constitution of the United 
States, and that, since the usurpation asserted 
by this Act to have been committed by the 
Supreme Court of the United States and said 
Federal District Courts of Louisiana pursuant 
to the decision of the former in Brown vs. To- 
peka Board of Education, it is not within the 
province of the usurpers to determine, but can 
be determined only by the people through the 
amendatory process provided for in the Consti- 
tution of the United States, the sovereignty of 
this State is interposed until such time as the 
said decision of the Supreme Court may be- 
come the law of the land by proper constitu- 
tional amendment, notwithstanding the decision 
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of any Federal court attempting to declare this 
Act unconstitutional. 


Section 6. That no governmental agency, 
judge, marshal or other officer, agent or em- 
ployee of the United States shall undertake or 
attempt the enforcement of any judgment, de- 
cree or order of any Federal Court, nor to 
make or attempt to make service of any citation, 
summons, warrant or process in connection 
therewith, predicated upon the United States 
Supreme Court’s decision and decree in the 
case of Brown vs. Topeka Board of Education, 
upon any officer of the State of Louisiana, or 
of any of its subdivisions, agencies or School 
Boards, or upon any of their agents, employees 
or representatives in the maintenance of the 
public schools of the State, or who may be en- 
gaged in carrying out the provisions of this 
Act, or other law, right or power of the State 
of Louisiana under its reserved powers pro- 
vided by the 10th Amendment to the United 
States Constitution. 


Section 7, That this Act shall remain in ef- 
fect only until such time as the Constitution of 
the United States may be amended by the 
process set forth therein to grant unto the Fed- 
eral government the powers usurped by the 
Supreme Court of the United States in its deci- 
sion of May 17, 1954, in the case of Brown 
vs. Topeka Board of Education, and other deci- 
sions of the Federal Courts pursuant thereto. 


in the meantime, the State of Louisiana as 
a loyal and sovereign State of the Union will 
exercise the powers reserved to it under the 
Constitution to judge for itself of the infrac- 
tions and to take such other legal measures 
as it may deem appropriate to protect its sover- 
eignty and the rights of its people. 


Section 8. That the people of this State feel, 
as they ever have, the most sincere affection for 
the people of the other States of the Union, and 
the most scrupulous fidelity to the Constitution 
which is the pledge of mutual friendship, and 
this Legislature solemnly appeals to the like 
dispositions of the other States, in confidence 
that they will concur with this State in declaring, 
as it does hereby declare, that the aforesaid 
decisions are unconstitutional, and that the nec- 
essary and proper measures will be taken by 
each for cooperating with this State, in main- 
taining unimpaired the authorities, rights and 
liberties, reserved to the States respectively, or 
to the people. 
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Section 9. That any person who violates any 
provisions of this Act shall be deemed guilty of 
a misdemeanor, and on conviction thereof shall 
be fined not less than $500.00 or more than 
$1,000.00 and imprisoned in the Parish jail for 
not less than six months nor more than twelve 
months, and no judge shall have the right or 
authority to waive or suspend said sentence. 


Section 10. That a copy of this Act be sent 
to the Governor and Legislature of each of the 
other States of the Union, to the President of 
the United States, to each of the Houses of 
Congress, to Louisiana’s Representatives and 
Senators in the Congress, and to the Supreme 


Court of the United States and to the US, 
District Court at New Orleans for their in- 
formation. 


Section 11. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 12. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the Governor. 








EDUCATION 


Public Schools—Louisiana 


Act No. 3 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act 319 of the 1956 legislature, which had been de- 
clared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act provided for racial 
classification by the legislature of schools in cities of New Orleans’ population class. 





EDUCATION 


Public Schools—Louisiana 


Act No. 4 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repealed Act 542 of the 1960 regular session (5 Race Rel. L. 
Rep. 864), which had been declared unconstitutional (5 Race Rel. L. Rep. 655). The re- 
pealed Act provided that the governor may close any school when its operation is threatened 
or disrupted by disorder, riots, or violence. 





EDUCATION 


Public Schools—Louisiana 


Act No. 5 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act 496 of the 1960 session (5 Race Rel. L. Rep. 
861), which has been declared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act 
provided for separate public schools for Negro and non-Negro students and gave the legisla- 
ture sole power to classify such schools racially. 
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EDUCATION 


Public Schools—Louisiana 


Act No. 6 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act 495 of the 1960 session (5 Race Rel. L. Rep. 
861), which has been declared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act 


authorized the governor to close all schools in the state if one is integrated, and authorized 
sale of school facilities. 





EDUCATION 


Public Schools—Louisiana 


Act No. 7 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act 256 of the 1958 session) 3 Race Rel. L. Rep. 
778), which has been declared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act 
authorized the governor to close any schools in the state. 





EDUCATION 


Public Schools—Louisiana 


Act No. 8 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act No. 333 of the 1960 session (5 Race Rel. L. Rep. 
857), which has been declared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act 


provided criminal penalties for the use of State funds for free school books and supplies at 
integrated schools. 





EDUCATION 
Public Schools—Louisiana 


Act No. 9 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Act No. 555 of the 1954 regular session, which has 
been declared unconstitutional (5 Race Rel. L. Rep. 655). The repealed Act required separate 
public schools, prohibited furnishing of books and supplies to integrated schools, forbade 
accreditation of integrated schools, and prohibited state universities from recognizing diplomas 
from such schools. 
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EDUCATION 


Public Schools—Louisiana 


Act No. 10 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, permits the governor to close schools in case of disorder, riots 
or violence, or to prevent disorder. Its text is quite similar to Act 542 of the 1960 regular ses. 
sion (5 Race Rel. L. Rep. 864), declared unconstitutional (5 Race Rel. L. Rep. 655), and re- 
pealed earlier on the same day of the approval of this Act (5 Race Rel. L. Rep. 1182, supra). 





For judicial comment on this Act, see 5 Race Rel, L. Rep. 1008, supra). 


AN ACT To amend Title 17 of the Louisiana 
Revised Statutes of 1950 by adding thereto 
a new section to be designated as Section 
170 thereof, to provide for the closing, by 
the Governor, of any public school in the 
State of Louisiana in case of disorder, riots 
or violence or to prevent disorder, riots or 
violence; to provide for the protection of 
leave, tenure, pay and other rights of teach- 
ers and other employees affected thereby, 
and to provide for the reopening thereof. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 170 of Title 17 of the 
Louisiana Revised Statutes of 1950 is hereby en- 
acted to read as follows: 


§ 170. Closing of public schools by gov- 
ernor in case of disorder, riots, or violence, 
or to prevent disorder, riots, or violence; 
reopening of schools closed by governor. 


A. The governor shall close any public 
school in the State of Louisiana whenever 
the operation thereof is threatened, inter- 
ferred with or disrupted by disorder, riots 
or violence, or whenever, in his judgment, 
the closing of such school is deemed nec- 
essary to prevent disorder, riots or violence 
that would threaten, interfere with or dis- 
rupt the operation thereof. 


The governor shall reopen a school closed 
under the provisions of this section, and it 
shall resume operation under the supervi- 
sion and control of its parish or city school 
board, whenever the governor deems it no 
longer necessary to keep the school closed 
in order to prevent disorder, riots or vio- 
lence from threatening, interfering with or 
‘disrupting the operation of the school. 


B. The governor shall direct the parish 
and city school boards to protect the rights 
and privileges of sick leave, sabbatical 
leave and all other types of leave, tenure, 


retirement and any other rights and privi- 
leges of teachers, bus drivers and all other 
school employees whose employment shall 
be affected by the closing of such schools. 
The governor shall direct the parish and 
city school boards to continue salary pay- 
ments and all other benefits of such per- 
sonnel for the remainder of the school year, 
or until the school is reopened as a public 
school under the provisions hereof, which- 
ever occurs sooner, except where any of 
such personnel has entered a business or 
accepted other full time private employ- 
ment. In the event any such employee 
enters a business or accepts full time pri- 
vate employment and his annual wages, 
salary or income therefrom is less than that 
which he would have earned had he con- 
tinued his employment as a public school 
employee, the parish or city school board 
for which he was working at the time the 
school was closed by the governor shall 
pay him the difference between his actual 
income and that which he would have 
earned as a public school employee during 
the school year in which the school was 
closed. In any such cases the parish or 
city school board may at any time require 
reasonable proof of any former employee's 
status with respect to employment and/or 
income and withhold any payment herein 
provided until such proof has been fur- 
nished. 


C. The governor shall direct the parish 
and city school boards and the state board 
of education to recognize all children in 
schools closed under the provisions of this 
section as being in actual attendance until 
such time as he orders the schools re- 
opened in accordance with the provisions 
of this section. The parish or city school 
boards shall have authority to promote any 
or all of such students in accordance with 
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rules and regulations adopted by the state 
board of education. 


Section 2. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can be 
given effect without the invalid provisions, items 


Section 3, All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 4, The necessity for the immediate 
passage of this Act having been certified by 
the Governor to the Legislature while in ses- 
sion, in accordance with Section 27 of Article 
III of the Constitution of Louisiana, this Act 


or application and to this end the provisions of 


shall become effective immediately upon ap- 
this Act are hereby declared severable. 


proval by the Governor. 





EDUCATION 


Public Schools—Louisiana 


Act No. 11 of the first extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on November 8, 1960, permits the governor to close all public schools which 
are under court order “to carry on any program, plan or rule not consistent with the Consti- 
tution and laws of the State or State Board of Education policy, rules and regulations... .” 
The Act is similar to Act 256 of 1958 (3 Race Rel. L. Rep. 778), which was declared un- 
constitutional (5 Race Rel. L. Rep. 655), and repealed by Act 7, supra (5 Race Rel. L. 





Rep. 1183). For comment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT to authorize the governor, as the 
chief executive of the state, in order to pro- 
mote the health, peace, morals, education, 
and good order of the people, to close any 
public school or school under court order to 
carry on any program, plan or rule not con- 
sistent with the Constitution and laws of 
the state or State Board of Education pol- 
icy, rules and regulations, by providing 
protection for the rights of personnel and 
property of such closed schools, by pro- 
viding for the reopening of such schools; 
to define the term “public school or school 
under court order;” and to repeal all laws 
or parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. As used in this Act the term 
“public school or school under court order” shall 
mean any public school except an institution or 
institution of higher learning. 


The governor of the state of Louisiana, as the 
chief executive thereof, in order to promote the 
health, peace, morals, education and good order 
of the people, is hereby authorized and em- 
powered to close any public school or school 
under court order to carry on any program, 
plan or rule not consistent with the Constitu- 


tion and laws of the State or State Board 
of Education policy, rules and regulations, and 
to fix the effective date of such closing. The gov- 
ernor is further authorized and empowered to 
close any other public school or schools in any 
parish or city school system where a school has 
been closed under the provisions of this Sec- 
tion if, in his opinion, the operation of such 
school or schools might cause friction or disorder 
among the school children or citizens of said 
system or result in a breach of the peace, 
civil disorder or strife. 


Section 2, The governor shall take such ac- 
tion as is necessary to protect all public school 
property of any school or schools ordered 
closed in compliance with Section 1 hereof. 


Section 3. The governor shall, whenever in 
the exercise of the discretion herein vested 
in him he determines that peace and good order 
can be maintained and the school operated in 
a manner provided by the Constitution and 
laws, or State Board of Education policy, rules 
and regulations, order the reopening of any 
school closed as provided by this Act, and the 
officials of such closed school shall thereupon re- 
sume their duties and functions as public school 
employees. 
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Section 4, The governor shall direct the par- 
ish and city school boards to protect the rights 
and privileges of sick leave, sabbatical leave, 
all other types of leave, tenure, retirement and 
any other rights and privileges of teachers, bus 
drivers and all other school employees whose 
employment shall be affected by the closing of 
such schools. The governor shall direct the par- 
ish and city school boards to continue salary 
payments and other benefits of such personnel 
for the remainder of the school year, except 
where they have been assigned duties in an- 
other public school, have entered a business or 
accepted other full time private employment. In 
the event any such employee shall enter a busi- 
ness or accept full time private employment, and 
his annual wages, salary or income therefrom 
is less than that which he would have earned 
had he continued his employment as a public 
school employee, the parish or city school board 
for which he was working at the time the school 
or schools were closed shall pay to him the 
difference between his actual income and that 
which he would have earned as a public school 
employee during the school year in which the 
school was closed. In any such cases the par- 
ish or city school board may at any time require 
reasonable proof of any former employee’s status 
with respect to employment and/or income and 
withhold any payment herein provided until 
such proof has been furnished. 
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Section 5. The governor shall direct the par- 
ish and city school boards and the state board 
of education to recognize all children in schools 
temporarily closed because of a mixing of the 
races as being in actual attendance during this 
interval. The parish or city school board shall 
have authority to promote any or all such stu- 
dents in accordance with rules and regulations 
which shall be adopted by the state board of 
education. 


Section 6. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can 
be given effect without the invalid provisions, 
items or application and to this end the provi- 
sions of this Act are hereby declared sever- 
able 


Section 7. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 8. The necessity for the immediate 
passage of this Act having been certified by 
the Governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the Governor. 





EDUCATION 


Public Schools—Louisiana 


Act No. 12 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, permits the governor to close all public schools in the state 
whenever any public school has been taken over as a result of a court order that a school board 
shall place into operation a plan or program “not consistent with the Constitution and laws of 
the state, or State Board of Education policy, rules or regulations. .. .”’ Act No. 12 is similar to 
Act No, 495 of the 1960 regular session (5 Race Rel. L. Rep. 861), which was declared uncon- 
stitutional (5 Race Rel. L. Rep. 655), and repealed by Act 6, supra (5 Race Rel. L. Rep. 
1183). For judicial comment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT To authorize the governor of this 
state to promote the health, peace, morals, 
education, and good order of the people by 
closing public schools, whenever any pub- 
lic school or public school system is under 
court order to carry on any program, plan 


or rule not consistent with the Constitution 
and laws of the state, or State Board of 
Education policy, rules and regulations, by 
providing protection for the rights of per- 
sonnel and property of such closed schools; 
by providing for the reopening of such 
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schools; by providing for the permanent 
closing of the schools, and by providing for 
the alienation of school properties to pri- 
vate persons; and to repeal all laws in con- 
flict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Whenever the governor, under 
any provision of law has taken over the control, 
management and administration of any public 
school or schools as the result of a court order 
decreeing that a school board or school boards 
shall place into operation in the schools under 
its or their jurisdiction a plan or program not 
consistent with the Constitution and laws of 
the state, or State Board of Education policy, 
rules or regulations, irrespective of any other 
power conferred upon him by the law, the 
governor of this state, in order to promote the 
health, peace, morals, education and good order 
of the people, may order public schools in this 
state closed. 


Section 2. The governor shall take such ac- 
tion as is necessary to protect all public school 
property of all schools ordered closed in com- 
pliance with Section 1 hereof. 


Section 3. Whenever in his judgment he 
determines that peace and good order can be 
maintained and such schools may be operated 
according to state law and the State Board of 
Education policy, rules and regulations, the 
Governor shall order the reopening of all schools 
closed as above provided, and the officials of 
such closed schools shall thereupon resume their 
duties and functions as public school em- 
ployees. 


Section 4, If the governor of this state or- 
ders all public schools closed under the provi- 
sions of Section 1 hereof, and after a reasonable 
time determines that all the schools may not 
be reopened and operated on a racially segre- 
gated basis, he may declare the schools per- 
manently closed. __ 


Section 5, The governor shall direct the par- 
ish and city school boards to protect the rights 
and privileges with regard to sick leave, sab- 
batical leave, all other types of leave, tenure, 
retirement, and any other rights and privileges 
of teachers, bus drivers and all other school 
employees whose employment is affected by the 
closing of such schools. The governor shall di- 
rect the parish and city school boards to con- 
tinue salary payments and other benefits of 
such personnel for the remainder of the school 


year, except where any of such personnel has 
entered a business or accepted other full time 
private employment. In the event any such 
employee shall enter a business or accept full 
time private employment and his annual wages, 
salary or income therefrom is less than that 
which he would have earned had he continued 
his employment as a public school employee, 
the parish or city school board for which he 
was working at the time of severance, shall pay 
to him the difference between his actual income 
and that which he would have earned as a pub- 
lic school employee during the school year in 
which the school was closed. In any such 
cases the parish or city school board may at 
any time require reasonable proof of any for- 
mer employee's status with respect to employ- 
ment and/or income and withhold any payment 
herein provided until such proof has been fur- 
nished. 


If the public schools of this state are closed 
under the provisions of this Act during a vaca- 
tion period before a new school year is begun, 
the provisions of this Act shall apply for the 
period which would have been the following 
school year. 


Section 6. The governor shall direct the par- 
ish and city school boards and the state board 
of education to recognize all children in schools 
closed under the provisions of Section 1 hereof 
as being in actual attendance until such time as 
he orders the schools reopened or permanently 
closed. The parish or city school boards shall 
have authority to promote any or all such stu- 
dents in accordance with rules and regulations 
adopted by the state board of education. 


Section 7. Any parish or city school board 
or other agency authorized by law may sell, 
lease or otherwise dispose of, at public or pri- 
vate sale, for cash or on terms of credit, any 
real or personal property used in connection 
with the operation of any school or schools 
within its jurisdiction which has been perma- 
nently closed by order of the governor as pro- 
vided herein, to any private agency, group of 
persons, corporation or cooperative bona fide 
engaged in the operation of a private nonsec- 
tarian school, when in the opinion of such board 
or agency the best interest of the school system 
would be served by such action. Any such 
sale, lease or disposal of such school property 
shall be on such terms and conditions and for 
such consideration as in the judgment of the 
School Board or such agency shall be to the 
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best interest of the people and the education 
of the children of the parish or city. 


Section 8. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can be 
given effect without the invalid provisions, 
items or application and to this end the provi- 
sions of this Act are hereby declared severable. 
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Section 9. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 10. The necessity for the immediate 
passage of this Act having been certified by 
the governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the governor. 





EDUCATION 


Public Schools—Louisiana 





Act No. 13 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, provides criminal penalties for the use of state funds and sup- 
plies for schools ordered to operate or operating under any plan or program not consistent 
with the Constitution and laws of the State or State Board of Education policy, rules or regula- 
tions. Act 13 is similar to Act 333 of the 1960 regular session (5 Race Rel. L. Rep. 857), 
which was declared unconstitutional (5 Race Rel. L. Rep. 655), and repealed by Act No. 8, 
supra (5 Race Rel. L. Rep. 1183). For judicial comment on this Act, see 5 Race Rel. L. 





Rep. 1008, supra. 


AN ACT To prohibit the furnishing of free 
school books, school supplies or other 
school funds or assistance to schools which 
may operate under any plan or program 
not consistent with the Constitution and 
laws of the state or State Board of Edu- 
cation policy, rules or regulations, and to 
provide penalties for the violation of pro- 
visions of this Act. 


WHEREAS, it is of the utmost importance 
to all the people of Louisiana, that the state 
exercise its police power to promote the health, 
peace, morals, education and good order of the 
people by not contributing assistance of any 
kind to any school which is ordered to or which 
may carry out any program, plan or rule not 
consistent with the Constitution and laws of 
the state, or State Board of Education policy, 
rules and regulations, 


Be it enacted by the Legislature of Louisiana: 


Section 1. No free school books or other 
school supplies shall be furnished by the state, 
nor shall any state funds for the operation of 
school lunch program, nor shall any other state 


school funds be furnished or any assistance or 
recognition be given to any elementary or sec- 
ondary school in the State of Louisiana which 
may be ordered to operate, or which operates 
under any program, plan, or rule not consistent 
with the Constitution and laws of this state, or 
State Board of Education policy, rules or reg- 
ulations. 


Section 2. Any person, firm or corporation 
violating any of the provisions of this Act 
shall be deemed guilty of a misdemeanor and, 
upon conviction therefor by a court of com- 
petent jurisdiction, for each such violation shall 
be fined or imprisoned in the discretion of the 
Court. 


Section 3. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 4, The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by the 
Governor. 
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Act No. 14 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, requires schools to operate “in accordance with the Constitu- 
tion and laws of the State,” and in accord with “State Board of Education policy, rules and 
regulations. . . .”” The Act also withholds recognition from schools not so operating, and pro- 
hibits recognition of their diplomas. Many provisions of the Act are similar to those of Act 555 
of 1954, which was declared unconstitutional (5 Race Rel. L. Rep. 655), and which was re- 
pealed by Act 9, supra (5 Race Rel. L. Rep. 1183). For judicial comment on this Act, see 5 


Race Rel. L. Rep. 1008. 


AN ACT To provide, in the exercise of the 
police power of the State of Louisiana, that 
all public elementary and secondary schools 
in the State of Louisiana shall be operated 
in accordance with the Constitution and 
laws of this state, and State Board of Ed- 
ucation policy, rules and regulations in 
order to promote and protect the health, 
peace, morals, education and good order of 
the people in the state; to provide penal- 
ties for the violation of the provisions of 
this Act, and to repeal all laws or parts of 
laws in conflict herewith. 


WHEREAS the exercise of the state police 
power shall never be abridged, as provided 
in Section 18 of Article XIX of the Constitu- 
tion of Louisiana, and as reserved to the 
states in the Tenth Amendment to the 
United States Constitution; and 


WHEREAS, in the exercise of said state police 
power, laws have been enacted throughout 
the history of the state which have re- 
quired the maintenance of schools for the 
education of the school children, in accor- 
dance with the state Constitution and laws 
and State Board of Education policy, rules 
and regulations, to promote the health, 
peace, morals, education, and good order 
of the people, and such schools are re- 
quired for the advancement, protection and 
better education of all children of school 
age in Louisiana, and the enforcement of 
the state police power in this regard, is 
of the utmost importance to all of the peo- 
ple of Louisiana, therefore: 


Be it enacted by the Legislature of Louisiana: 


Section 1. All public elementary and secon- 
dary schools in the State of Louisiana shall 
be operated in accordance with the Constitu- 
tion and laws of the State and State Board of 
Education policy, rules and regulations. This 





provision is made in the exercise of the state 
police power to promote and protect public 
health, peace, morals, education and good 
order of the people in the state. 


Section 2. The state board of education shall 
not approve any public schools which violate 
the provisions of this Act, nor shall any of the 
state colleges or universities recognize any cer- 
tificate of graduation from any school which is 
operated contrary to the provisions and policy 
of this Act as entitling the holder thereof to 
admission. 


Section 3. No free school books or other 
supplies shall be furnished, nor shall any state 
funds for the operation of school lunch pro- 
grams, or any other school funds be furnished 
or given to any elementary or secondary school 
which violates the provisions of this Act. 


Section 4. Any person, firm or corporation 
violating any of the provisions of this Act shall 
be deemed guilty of a misdemeanor and, upon 
conviction therefor by a court of competent 
jurisdiction shall be fined for each such viola- 
tion not less than five hundred dollars nor more 
than one thousand dollars, or be sentenced to 
imprisonment in the parish jail for not less than 
ninety days nor more than six months, or be 
both fined and imprisoned as above stated, at 
the discretion of the court. 


Section 5. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can be 
given effect without the invalid provisions, items 
or application and to this end the provisions 
of this Act are hereby declared severable. This 
Act shall be liberally construed to preserve and 
protect the state police power as provided in 
this Act. 


Section 6. All laws or parts of laws in con- 
flict herewith are hereby repealed. 
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Section 7. The necessity for the immediate 
passage of this Act having been certified by 
the Governor to the Legislature while in ses- 
sion, in accordance with Section 27 of Article 


III of the Constitution of Louisiana, this Act 
shall become effective immediately upon ap- 
proval by the Governor. 





EDUCATION 
Public Schools—Louisiana (State Sovereignty Commissions) 


Act No. 15 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, amends the Act creating the State Sovereignty Commission (Act 
18, 1960 Regular Session, 5 Race Rel. L. Rep. 893) to allow the commission to employ counsel. 


AN ACT to amend and re-enact Section 12 
of Act No. 18 of the 1960 


Regular Session of the Legislature, entitled 
“An Act to create the State Sovereignty 
Commission in the Executive Branch of 
the Government of the State of Louisiana, 
to provide for the membership and compo- 
sition of the Commission, to describe its 
duties, authority and powers; to provide 
the method for selection of members of 
the Commission and their compensation 
and term of service; to fix penalties for 
violation of the provisions of this Act and 
to repeal all laws or parts of laws in con- 
flict herewith,” relative to the employment 
of legal counsel by the State Sovereignty 
Commission. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 12 of Act 18 of 1960 is 
hereby amended and re-enacted to read as 
follows: 


Section 12. Legal counsel 

The Commission may employ legal counsel 
and fix the compensation of such counsel 
as it employs. 


Section 2. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 3. The necessity for the immediate 
passage of this Act having been certified by 
the Governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall 
become effective immediately upon approval by 
the Governor. 





EDUCATION (Police Power) 


Public Schools—Louisiana 


Act No. 16 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, extends the power of the police employees of the State Depart- 
ment of Public Safety to include “any other related duties imposed upon them by the legisla- 
ture.” Specifically, the restriction on state police action within municipalities having police 
forces is removed. For judicial comment on this act, see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT Relative to the Police Power of the 


State; to amend Section 1379 of Title 40 
of the Louisiana Revised Statutes of 1950 
relative to duties and powers of police 
employees of the department of Public 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 1379 of Title 40 of Louisi- 
ana Revised Statutes of 1950 is hereby amended 
and re-enacted to read as follows: 





Safety. § 1379. Duties and powers of police employees 
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The police employees of the division shall 
prevent and detect crime, apprehend criminals, 
enforce the criminal and traffic laws of the state, 
keep the peace and good order in the state in 
the enforcement of the state’s police powers, 
and perform any other related duties imposed 
upon them by the Legislature. 


Police employees of the division are peace 
officers and, any provision of the law to the 
contrary notwithstanding, except R.S. 40:1386, 
they have, in any part of the state, the same 
powers. with respect to criminal matters and 
the enforcement of the law relating thereto as 
sheriffs, constables, and police officers have in 
their respective jurisdictions. They have all the 
immunities and matters of defense now available 
or hereafter made available to sheriffs, con- 
stables, and any police officers in any suit 


LEGISLATURES 





1191 


brought against them in consequence of acts 
done in the course of their employment. 


Any warrant of arrest or other process issued 
by the Legislature or either House thereof, or 
any court of the state may be served and ex- 
ecuted by any police employee of the division 
in any part of the state according to the tenor 
thereof without endorsement. 


Section 2, The necessity for immediate pass- 
age of this Act having been certified by the 
Governor to the Legislature while in session in 
accordance with Section 27 of Article III of the 
Constitution, this act shall become effective 
immediately, upon approval by the Governor. 


Section 3. All laws or parts of laws in conflict 
herewith, except R.S. 40:1386, are hereby re- 
pealed. 





EDUCATION 


Public Schools—Louisiana 


Act No. 17 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, withdraws and suspends powers of the Orleans Parish School 
Board and vests them in the legislature. Some school employees are made subject to exclusive 
control of the legislature. For judicial comment on this Act, see 5 Race Rel. Rep. 1008, supra. 


AN ACT To withdraw, reclaim, and suspend 
certain powers, duties, and functions of all 
parish school boards in parishes of over 
300,000 population; to provide certain ex- 
ceptions relative to the levying and collect- 
ing of taxes, the disposition of the proceeds 
thereof, the incurring of debt and the issuing 
of bonds and other evidences of debt auth- 
orized by the Constitution and laws of this 
state; to exercise the Legislative authority 
to make provisions for the education of the 
school children of this state and/or for an 
educational system which shall include all 
public schools and all institutions of learning 
operated by state agencies as provided in 
Section 1 of Article XII of the Constitution 
of 1921; to prohibit interference with the 
operation of said schools; to provide for 
penalties for violations of this Act; and to 
repeal all laws or parts of laws in conflict 
herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. All powers, duties and functions 
previously vested in parish school boards in 
parishes over 300,000 population granted by the 
Legislature are hereby withdrawn, reclaimed, 
and/or suspended, and all such powers, duties 
and functions are reserved to, vested in and 
shall be exercised by the Legislature. 


Section 2. The employees of all parish school 
boards in parishes of over 300,000 population 
employed, appointed or elected in accordance 
with law, shall be employees of the Legislature 
subject to the exclusive control of said Legisla- 
ture and shall perform such duties incumbent 
upon them as may be required by the Legisla- 
ture. Such employees shall be immune from any 
liability for acts arising out of the performance 
of any duty imposed by the Legislature. 


-Section 3. All powers and duties withdrawn 
in compliance with Section 1 hereof are re- 
served by the Legislature to itself and are passed 
on to the employees as the Legislature may 
direct. 
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Section 4. Any person who obstructs or in 
any manner attempts to obstruct or prevent the 
duly authorized members of the Louisiana 
Legislature or any of the employees of the 
Legislature from exercising the powers, duties 
and functions assumed by this Act, or any per- 
son who has custody of any property, books, 
records and papers pertaining to the operation 
of said schools and refuses to deliver such cus- 
tody and possession to said members of the 
Legislature or employees engaged in the opera- 
tion of said schools under this Act, and any 
person who attempts to exercise or perform any 
of the powers, duties and functions assumed by 


RACE RELATIONS LAW REPORTER 


[Vou, 5 


this Act, without authority from the Legislature 
or its authorized members, shall be deemed 
guilty of a misdemeanor, and upon conviction by 

, court of competent jurisdiction shall be fined not 
less than Five Hundred Dollars ($500.00) nor 
more than One Thousand Dollars ($1000.00) 
and be sentenced to serve not less than sixty 
(60) days and not more than six (6) months in 
the parish jail, and no judge shall have authority 
to remit such fine or suspend such sentence. 


Section 5, All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 
pealed. 





EDUCATION 


Public Schools—Louisiana 


Act No. 18 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, requires the appointment of trustees to take custody of funds 
of any school board ceasing to exist, setting such funds aside for the use of children previously 
under the jurisdiction of the dissolved school board. For judicial comment on this Act, see 5 


Race Rel. L. Rep. 1008, supra. 


AN ACT TO provide for the appointment by 
the legislature of a Board of Trustees 
empowered to take into its custody all 
funds accruing to any school board in the 
state which ceases legally to exist or should 
the Legislature suspend or authorize the 
suspension of any provision of provisions 
of Title 17 of the Louisiana Revised Statutes 
of 1950, relative to any parish school board, 
and to provide further for the disburse- 
ment of certain of said funds and the trans- 
fer of the remainder to the State Treasury 
dedicated to the maintenance and operation 
of the public schools, and/or the education 
of the school children, previously under the 
jurisdiction of the formerly existing School 
Board. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Whenever any School Board in 
the State of Louisiana shall cease legally to 
exist, or should the Legislature suspend or 
authorize the suspension of any provision or 
provisions of Title 17 of the Louisiana Revised 
Statutes of 1950 relative to any parish school 
board, the President of the Senate shall de- 


signate one qualified elector and the Speaker 
of the House of Representatives shall designate 
two qualified electors, domiciled within the area 
over which the School Board had jurisdiction 
as a Board of Trustees, whose duty it shall be 
to gather and take into custody such funds as 
have accrued and will accrue to the said School 
Board. Said Board of Trustees, as the successor 
in law to said School Board which has ceased 
legally to exist, shall have authority to levy and 
have collected, and to receive all taxes and other 
revenues, grants and funds authorized by the 
Constitution and laws of this State. 


Section 2, From the funds so accrued such 
portion as may be necessary to service or liquid- 
ate outstanding bonded obligations according to 
their tenor shall be withheld and disbursed 
by said Board of Trustees as required by the in- 
struments of indebtedness and the remainder 
shall be in due course remitted by said Board 
to the State Treasury. 


Section 3. Such funds so transferred to the 
State Treasury shall be earmarked and dedi- 
cated to the maintenance and operation of the 
public schools and the education of the school 
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children previously under the jurisdiction of the 
formerly existing School Board, and disbursed 
as may be directed by the Legislature. 


Section 4, The persons so designated to the 
Board of Trustees hereby instituted shall serve 
at the pleasure of the Legislature. Any vacancy 
on the board shall be filled by the officer who 
made the original appointment. After a vacancy 
occurs and until such time as it is filled the 
remainder of the Board is fully empowered to 
act to the same extent as if no vacancy existed. 


Section 5. The Members designated to the 
Board of Trustees hereby instituted shall each 
be bonded in the amount of $50,000.00 in favor 
of the State of Louisiana, which bond shall be 
accepted and approved by the Legislature, or 


by the President of the Senate, during adjourn- 
ment of the Legislature, and recorded in the 
mortgage records of the Parish in which the 
School Board is domiciled. 


Section 6. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 


Section 7, If any portion of this statute shall 
be decreed to be unconstitutional, the remainder 
hereof shall continue in full force and effect. 


Section 8, All laws and parts of laws in con- 
flict herewith are hereby repealed. 





EDUCATION 


Public Schools—Louisiana 


Act No. 19 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals Title 17:123 of the Louisiana Revised Statutes of 1950 
designating the Orleans Parish school superintendent as treasurer of the school board, For 
judicial comment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 





EDUCATION 


Public Schools—Louisiana 


Act No. 20 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, authorizes the state board of education to accredit only those 
public schools which are operated in conformity with the constitution and laws of the state, and 
with state board of education policy, rules and regulations. For judicial comment on this Act, 


see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT To authorize the State Board of 
Education to approve and accredit all public 
schools except those which are operated in 
violation of the Constitution and laws of the 
state, or State Board of Education policy, 
rules and regulations; and to repeal all laws 
or parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. The State Board of Education shall 
approve and accredit all public schools ac- 
cording to uniform standards; however, said 
Board shall not approve or accredit any school 
which is operated in violation of the Constitu- 
tion and laws of the state, or State Board of 
Education policy, rules and regulations. 


Section 2, All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 
pealed. 
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EDUCATION 


Public Schools—Louisiana 


Act No, 21 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, prohibits school boards from operating when any school or 
schools under its jurisdiction “shall have been ordered to carry on any program, plan, rule or 
regulation not consistent with the Constitution and laws of the state or State Board of Educa- 
tion policy, rules and regulations. . . .”” Any officer who purports to operate in violation of the 
Act is declared guilty of malfeasance, and his removal from office is authorized. For judicial 
comment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT To add Section 52.1 to Title 17 of 
the Louisiana Revised Statutes of 1950 rela- 
tive to school boards and the members 
thereof and cause for their removal from 
office; and to repeal all laws or parts of 
laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 52.1 is hereby added to 
Title 17 of the Louisiana Revised Statutes of 
1950 as follows: 


Section 52.1. No school board of this state, 
nor any member thereof, shall exercise the 


functions of such office when any school or 
schools under their jurisdiction shall have 
been ordered to carry on any program, 
plan, rule or regulation not consistent with 
the Constitution and laws of the state or 
State Board of Education policy, rules and 
regulations, and any act committed by any 
member or members of any such school 
board in violation hereof shall constitute 
malfeasance in office, and shall be grounds 
for removal from office. 


Section 2, All laws or parts of laws in conflict 
herewith be and the same are hereby repealed. 





EDUCATION 


Public Schools—Louisiana 


Act No. 22 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, provides for the closing and sale of school properties where 
the schools are being operated “in violation of the Constitution or laws of the State or State 





Board of Education policy, rules and regulations. . 


5 Race Rel. L. Rep. 1008, supra. 


AN ACT To provide for the closing of any 
public school operated in violation of the 
Constitution or laws of the state, or State 
Board of Education policy, rules and regu- 
lations; to protect the interest of the public 
in such closed schools; for disposal of such 
school property; and to repeal all laws or 
parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Any public school which is oper- 
ated in violation of the Constitution or laws 
of the state, or State Board of Education policy, 
rules and regulations shall be deemed inade- 
quate to provide and insure a minimum educa- 
tional program as prescribed by the State Board 


..” For judicial comment on this Act, see 


of Education, and shall be closed forthwith by 
the parish or city school board. 


Section 2. The parish or city school boards 
or any agency authorized by law shall take 
proper measures to protect the interest of the 
public in such closed schools and shall dispose 
of such school property as may be deemed 
unnecessary for public school purposes. 


Section 3. Any parish and city school board 
or any agency authorized by law may sell, lease 
or otherwise alienate or dispose of, at public or 
private sale, on such terms and for such con- 
sideration as may be to the best interest of the 
people of the parish and most helpful to the 
proper education of their school children, any 
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real or personal property used in connection with 
the operation of any school or schools within its 
jurisdiction which has been indefinitely closed 
or abandoned for public school purposes, to any 
private agency, group of persons, corporation 
or cooperative bona fide engaged in the opera- 
tion of a private nonsectarian school whenever, 


in the opinion of such board, the best interest 
of the education of the school children of the 
parish would be served by such action. 


Section 4, All laws or parts of laws in con- 
flict herewith be and the same are hereby 
repealed. 





EDUCATION 
Public Schools—Louisiana 


Act No. 23 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, provides that state authorities are required to revoke the li- 
cense of teachers instructing classes “in violation of the Constitution and laws of this state or in 
violation of State Board of Education policy, rules and regulations.” Further, any school offi- 
cial who permits a teacher to teach such a class “shall have his certificate likewise revoked for 
such cause, and his contract of employment terminated. . . .” For judicial comment on this Act, 


see 5 Race Rel. L. Rep. 1008, supra. 


AN ACT To provide for the revocation of 
the teaching certificate of any teacher in 
the public schools of Louisiana who shall 
instruct a class in violation of the Consti- 
tution and laws of this state or in violation 
of State Board of Education policy, rules 
and regulations; to prohibit parish and city 
school boards or superintendents from pay- 
ing such teachers for rendering services 
without a valid teacher’s certificate; to pro- 
vide for the revocation of the certificate and 
termination of employment of any principal 
supervisor, or superintendent who permits 
any teacher to teach such a class; and to 
repeal all laws or parts of laws in conflict 
herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1, The State Board of Education and 
State Superintendent of Education, or either of 
them, shall revoke the teaching certificate of 
any teacher in the public schools of Louisiana 
who shall instruct a class in violation of the 
Constitution and laws of this state or in violation 
of State Board of Education policy, rules and 
regulations, and no parish and/or city school 
board or superintendent shall pay such teacher 
for rendering service without a valid teacher's 
certificate and any principal, supervisor or super- 
intendent who permits any teacher to teach 
such a class shall have his certificate likewise 
revoked for such cause, and his contract of 
employment terminated for malfeasance in 
office. 


Section 2, All laws or parts of laws in con- 
flict herewith be and the same are hereby 
repealed. 
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Act No. 24 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, denies promotion and graduation credits to pupils attending 
classes in schools in which the class has been made subject to “any order not consistent with 
the Constitution and laws of the state or State Board of Education policy, rules, and regula- 
tions.” For judicial comment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 
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AN ACT To deny all promotion and gradua- 
tion credits to any pupil who shall attend 
class in any school in Louisiana under the 
supervision and control of the State Board 
of Education where the class has been 
made subject to any order not consistent 
with the Constitution and laws of the state 
or State Board of Education policy, rules 
and regulations; and to repeal all laws or 
parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 
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Section 1. Any pupil who shall attend class 
in any school in Louisiana under the supervision 
and control of the State Board of Education 
where the class has been made subject to any 
order not consistent with the Constitution and 
laws of the State or State Board of Education 
policy, rules and regulations, shall be denied 
all promotion and graduation credits. 


Section 2, All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 


pealed. 
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Act No. 25 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals statutes concerning the nomination and election of 
members of the Orleans Parish School Board, and authorizes the legislature to make provisions 
for the creation and election of that board. For judicial comment on this Act, see 5 Race Rel. 


L. Rep. 1017, supra. 


AN ACT To amend and re-enact Section 51 
of Title 17 and to repeal Section 121 of 
Title 17 of the 1950 Louisiana Revised 
Statutes relative to Parish School Boards. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That Section 51 of Title 17 of the 
1950 Louisiana Revised Statutes, relative to 
Parish School Boards, be amended and re-en- 
acted so as to read as follows: 


§51. Parish boards as bodies corporate; offi- 
cers upon whom service may be made 


There shall be a parish school board for 
each of the parishes, and the Legislature shall 
make provision for the creation and election of 
a School Board for the Parish of Orleans, and 
these several parish school boards are consti- 


tuted bodies corporate with the power to sue 
and be sued under the name and style (Name 
of Parish) Parish School Board. Citation shall 
be served on the president of the board and in 
his absence on the vice-president. 


Section 2. That Section 121 of Title 17 of 
the 1950 Louisiana Revised Statutes relative to 
the nomination and election of members of the 
Orleans Parish School Board, qualifications, 
compensation, and vacancies, be and the same 
is hereby repealed in its entirety. 


Section 3. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 
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ly Act No. 26 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
1d governor on November 8, 1960, prohibits the transfer of pupils from schools to which they 
ml were assigned in September, 1960, except where a pupil moves his residence. A school board 
od member who consents to such a transfer is declared guilty of a misdemeanor. For judicial com- 


ment on this Act, see 5 Race Rel. L. Rep. 1008, supra. 


n- AN ACT To amend Title 17 of the Louisiana such school year, regularly assigned and at- 
e Revised Statues of 1950 by adding thereto tending such public school; provided, how- 
a new section to be designated as R. S. ever, that the provisions of this Sub-section 
17:81.1, relative to assignment, enrollment shall not prohibit a pupil attending a pri- 
and transfer of pupils in and between vate school from transferring at any time 
schools, and penalties for violation of the to the public elementary or secondary 
section. school to which, at the beginning of the 
, : 5 Ai bik] school year, he normally would have been 
Be it enacted by the Legislature of Louisiana: assigned had he enrolled in public school. 
Section 1. Section 81.1 of Title 17 of the 
Louisiana Revised Statutes of 1950 is hereby en- Peisies spi a St ee o 
ar ee ae the public school in which he is enrolled, 
§81.1. Assignment, enrollment and trans- or in the case of a pupil in private school, 
fer of pupils; penalties after the 21st calendar day of the current 
he , or any succeeding school year for the pub- 
of PE Sige Wine sori ance 8 lic school to which he normally would have 
= ondary school in this state to another public been assigned ‘had he ensated, spam 
el. eshebtas or secondary school after the school, no. pupil may be freaearen i ae 
21st calendar day of the current or any suc- Rupe ceeeeeary. agen sg . 
e ceeding school year for the school in stich the parent, tutor, guardian, person having 
UW . . 
ne he is enrolled, unless the parent, tutor legal custody . Pe standing in loco 
all guardian, person having legal custody or parentis, with. whom. the: chieh samira 
aa ? 5S ; a 
in person standing in loco parentis, with whom mata a pil pee ge be! pry ae 
the pupil resides, removes the residence to waray f : £ A a md h —s 
a location which is outside the area from seals aeons rants a ~ts Bont; 
of which pupils were, at the beginning of the aie Sathana ile a: bein 
to school year, regularly assigned and attend- D. No pupil may be enrolled in or con- 
he ing the school from which the transfer is tinue to attend a public elementary or sec- 
ns, made or sought, provided that such pupil ondary school in which his enrollment is 
ne may be assigned to the public school of the sought or has been effected if the residence 
area including such new residence to which of the pupil was or is a temporary residence 
she he normally would have been assigned, had established primarly to obtain admission to 
he he enrolled therein from said residence. such school and to evade assignment to the 
in B. No pupil may transfer or be trans- school to which he normally would have 
he ferred from any private school to any pub- been assigned had temporary residence not 
me lic elementary or secondary school after been established. 
he the 21st calendar day of the current or any E. If any pupil, within the first 21 cal- 





succeeding school year for the public school 
to which he normally would have been as- 
signed had he enrolled in public school 
unless the parent, tutor, guardian, person 
having legal custody or person standing 
in loco parentis, with whom the pupil re- 
sides, moves to a residence outside the area 
from which pupils were, at the beginning of 


endar days of the current or any succeed- 
ing school year for the public elementary 
or secondary school to which he normally 
would have been assigned, did not enroll in 
such school, he shall not be enrolled in 
another public elementary or secondary 
school, unless by a transfer lawfully made 
under the provisions of this Section. 
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F. Any member of a city or parish school 
board or any city or parish superintendent 
of schools who votes or takes any action to 
order, or who consents to, or who cooper- 
ates in any enrollment or transfer of any 
pupil which is contrary to the provisions of 
this Section 81.1 shall, for each such offense, 
be fined not less than one hundred dollars 
nor more than five hundred dollars or im- 
prisoned for not more than ninety days, or 
be both fined and imprisoned. 


G. Any transfer or enrollment made in 
violation of any provision of this Section 
shall be null and void, and any rule, regu- 
lation or order of any school board in con- 
flict with the provisions of this Section 81.1 
shall be null, void and of no effect. 


Section 2. All laws or parts of laws in con- 
flict herewith and particularly any laws author- 
izing school boards to make rules, regulations 


RACE RELATIONS LAW REPORTER 
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or orders in conflict herewith, are hereby re- 
pealed. 


Section 3. The provisions of this Act shall 
control over any contrary provisions of any 
other Act passed in this session of the Legis- 
lature. 


Section 4. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can be 
given effect without the invalid provisions, 
items or application and to this end the provi- 
sions of this Act are hereby declared severable. 


Section 5. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the Governor. 
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Act No. 27 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, repeals provisions of state law requiring compulsory school at- 
tendance. For judicial comment on this Act, see 5 Race Rel. L. Rep. 1008. 


AN ACT To amend and re-enact Sub-Part 
“C” of Part III of Chapter 1 of Title 17 of 
the Louisiana Revised Statutes of 1950, rel- 
ative to school attendance and visiting 
teachers, to delete therefrom those provi- 
sions which require compulsory attendance 
of children in public and private day 
schools and matters pertaining thereto. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Sub-Part “C” of Part III of Chap- 
ter 1 of Title 17 of the Louisiana Revised Sta- 
tutes of 1950 is hereby amended and re-en- 
acted to read as follows: 


SUB-PART C. SCHOOL ATTENDANCE 


§221. State supervisors of attendance; 
duties 


The state superintendent of education 
shall appoint or designate a member of 
the State Department of Education whose 
primary responsibility shall be to supervise 
and enforce the provisions of this Sub-Part 
and who shall serve as state supervisor of 
attendance. The state supervisor of atten- 
dance shall have general supervision over 
visiting teachers or other persons authorized 
to serve in lieu of visiting teachers, and 
shall be responsible for the general admin- 
istration of this Sub-Part. The state su- 
perintendent of education is authorized to 
prescribe the duties of the state supervisor 
of attendance, and to make such rules and 
regulations for the performance of such 
duties, not inconsistent with law, as will 
promote the purposes of this Sub-Part. 
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§222. Visiting teachers 


A. Each parish and city school board 
may employ at least one competent and 
qualified full time visiting teacher who shall 
discharge such duties as are usually per- 
formed by or delegated to visiting teach- 
ers. Each parish and city school board 
shall fix the compensation of the visiting 
teachers it employs, payable from the school 
funds of the parish or city, as the case may 
be, and shall prescribe the duties of such 
visiting teachers and make such rules and 
regulations as are necessary for the perfor- 
mance thereof. 


B. Whenever, upon the request of the 
parish school board, the state supervisor of 
attendance certifies in writing, giving the 
reasons therefor, that any parish because of 
its size, the paucity of its school population 
or for other good cause, does not require 
the services of a full-time visiting teacher, 
then such parish school board may dispense 
with the services of a full time visiting 
teacher, and in place thereof may either em- 
ploy a part time visiting teacher who is 
certified as qualified by the State Board of 
Education or join with a neighboring parish 
in the joint employment of a visiting teach- 
er, as authorized by the supervisor. No 
such certification and authorization shall be 
valid for a period longer than two years, 
but it may be renewed as often as condi- 
tions justify. 

C. Upon the recommendation of the 
parish or city superintendent of education, 
any parish or city school board which does 
not employ a full time or part time visiting 
teacher, shall designate one or more mem- 
bers of the supervisory or teaching staff to 
serve as visiting teacher. The person or 
persons so designated shall, whenever the 
parish or city superintendent deems it nec- 
essary, be relieved of other duties to the ex- 
tent necessary for the purpose. Such per- 
son or persons, with approval of the state 
supervisor of attendance, shall exercise all 
the functions and have all of the authority 
conferred by this Sub-Part upon visiting 
teachers. 


§223. Appointment of visiting teachers; 
list of eligibles; temporary appointments 

Annually or as often as is necessary the 
state superintendent of education shall pre- 
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pare and furnish to each parish and city 
superintendent of education, a list of the 
names of persons whom the State Board 
of Education has certified as being qualified 
to be visiting teachers. The appointment 
of parish and city visiting teachers shall 
be made by the parish or city school board 
upon the recommendation of the parish or 
city superintendent of education; however, 
no person shall be so appointed unless cer- 
tified as competent by the State Board of 
Education. Visiting teachers need not be 
qualified electors or residents of the parish 
or city in which they are appointed to 
serve. 


§224. Powers and duties of visiting 
teachers; cooperation with departments of 
state 


In the discharge of their duties, visiting 
teachers or other authorized persons shall 
cooperate fully with the State Department 
of Public Welfare, the State Department of 
Labor, the State Board of Health and other 
state agencies. They shall make monthly 
and annual reports on attendance and other 
problems of child-school adjustments in 
their parishes or cities to the parish or city 
superintendents of education and to the 
state supervisor of attendance, and shall 
comply with the rules and regulations of 
the parish or city school board employing 
them and those of the State Board of Ed- 
ucation. 


§225. Retirement and tenure of visiting 
teachers 


Visiting teachers employed under the 
provisions of this Sub-Part shall have the 
same status with respect to teacher retire- 
ment and tenure as other teachers or su- 
pervisors whose employment requires that 
they hold valid certificates issued by 
authority of the State Board of Education. 


§226. Attendance records, principals’ duty 
to furnish; penalty for violation of pro- 
Visions 

A. Visiting teachers shall receive the co- 
operation and assistance of all teachers and 


- principals, public and private, in the par- 


ish or city within which they are appointed 
to serve. Within thirty days after the be- 
ginning of each school year the principals 
or heads and the teachers of all schools, 
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whether public, private, denominational or 
parochial, shall report in writing to the vis- 
iting teacher of the parish or city the names, 
ages, race whether caucasian, colored or 
negro, and residence of all pupils in at- 
tendance in their schools or classes as may 
be required by rule or regulation of the 
State Board of Education. All schools shall 
keep daily reports of attendance, verified 
by the teacher making the record, and 
these records shall be open to inspection 
by the visiting teacher or by any other 
duly authorized representative at all reas- 
onable times. 


B. Whoever violates any provision of 
this Section, or of any rule or regulation 
of the State Board of Education pertaining 
to visiting teachers and their duties which 
has been published at least one time in the 
official journal of the state prior to the date 
of the violation, upon conviction by a court 
of competent jurisdiction, shall be fined not 
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more than ten dollars or imprisoned for not 
more than ten days, or both. Each day the 
violation continues shall constitute a sep- 
arate offense. 


Section 2. If any provision or items of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can be 
given effect without the invalid provisions, 
items or application and to this end the provi- 
sions of this Act are hereby declared severable. 


Section 3. The necessity for the immediate 
passage of this Act having been certified by the 
Governor to the Legislature while in session, in 
accordance with Section 27 of Article III of the 
Constitution of Louisiana, this Act shall become 
effective immediately upon approval by the 
Governor. 


Section 4. All laws or parts of laws in con- 
flict herewith are hereby repealed. 
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Act No. 28 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, requires the revocation of the licenses of teachers and officials 
in state-operated trade and vocational schools who instruct classes “in violation of the Constitu- 
tion and laws of this State or in violation of State Board of Education policy, rules and regula- 


tions. ...” 


AN ACT To provide for the revocation of 
the teaching certificate of any teacher in 
the state-operated trade and vocational- 
technical schools of Louisiana who shall in- 
struct a class in violation of the Constitu- 
tion and laws of this state or in violation of 
State Board of Education policy, rules, and 
regulations; to prohibit the directors of 
state-operated trade and vocational-tech- 
nical schools from paying such teachers for 
rendering service without a valid teacher’s 
certificate; to provide for the revocation of 
the certificate of any supervisor or director 
who permits any teacher to teach such a 
class; and to repeal all laws or parts of 
laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. The teaching certificate of any 
teacher in the state-operated trade and voca- 
tional-technical schools of Louisiana who shall 
instruct a class in violation of the Constitution 
and laws of this State or in violation of State 
Board of Education policy, rules, and regula- 
tions is hereby revoked and the directors of the 
state-operated trade and vocational-technical 
schools are prohibited from paying such teach- 
ers for rendering service without a valid teach- 
er’s certificate. The teaching certificate of any 
supervisor or director who permits any teacher 
to teach such a class shall also be revoked. 


Section 2. All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 


pealed. 
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Act No. 29 of the first extraordinary 1960 session of the Louisiana legislature, approved by the 
governor on November 8, 1960, requires the closing of state-operated trade or vocational and 
technical schools, when such schools are operated “in violation of the Constitution or laws of 
the State, or State Board of Education policy, rules, and regulations. . . .”’ 


AN ACT TO provide for the closing of any 
state-operated trade or vocational-technical 
school which violates the Constitution or 
laws of the State, or State Board of Ed- 
ucation policy, rules, and regulations, to 
protect the interest of the public in such 
closed schools; and to repeal all laws or 
parts of laws in conflict herewith. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Any state-operated trade or voca- 
tional-technical school which violates the Con- 
stitution or laws of the State, or State Board of 


Education policy, rules, and regulations shall 
be closed forthwith and the State Board of Ed- 
ucation shall cease and desist in the operation 
of such school or schools. 


Section 2. The State Board of Education 
shall take such measures necessary to protect 
the interest of the public in such closed schools, 
including the right to dispose of such buildings 
and grounds as deemed unnecessary. 


Section 3. All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 
pealed. 
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House Concurrent Resolution No. 9 of the first extraordinary 1960 session of the Louisiana 
legislature, approved November 8, 1960, sets up a legislative committee with authority to in- 
stitute suits to carry out the provisions of Act No. 2 of this session. For judicial comment on 
this resolution and Act No. 2, see 5 Race Rel. L. Rep. 1008, supra. 


BE IT RESOLVED by the Legislature of 
Louisiana, the House of Representatives and 
the Senate concurring: 


Section 1. That a Legislative Committee be 
and is hereby created to consist of two mem- 
bers of the House of Representatives, to be 
appointed by the Speaker of the House, and 
two members of the Senate, to be appointed by 
the President of the Senate, which shall have 
full authority for and on behalf and in the 
name of the Legislature of Louisiana to insti- 


tute in the Courts of this State any and all suits 
and to represent the Legislature in any and all 
legal proceeding to effectuate, carry out and 
enforce the provisions and the public policy 
contained in House Bill No. 2, being Act. No. 
2 of the Extraordinary Session of the 1960 Leg- 
islature, with full authority in such Committee 
to appoint and employ legal counsel to repre- 
sent the Legislature in such proceedings and 
to pay their compensation and legal expenses 
out of funds available for the payment of ex- 
penses of Legislative Committees. 
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House Concurrent Resolution No. 10, of the first extraordinary 1960 session of the Louisiana 
legislature, approved November 8, 1960, delegates to an eight-man legislative committee the 
full control of the Orleans Parish schools. This Act is to implement provisions of Act No. 17, 
supra, 5 Race Rel. L. Rep. 1191. For judicial comment on this resolution and Act 17, see 5 


Race Rel. L. Rep. 1008. 


BE IT RESOLVED by the Legislature of 
Louisiana, the House of Representatives and 
the Senate concurring: 


Section 1. That a Legislative Committee be 
created to consist of five (5) members of the 
House of Representatives, to be appointed by 
the Speaker of the House, and three (3) mem- 
bers of the Senate, to be appointed by the 
President of the Senate, which Committee shall 
have full authority to carry out the provisions 
of House Bill No. 18, being Act. No. 17 of the 
Extraordinary Session of the 1960 Legislature, 
to reclaim certain powers, duties and functions 
of Parish School Boards in parishes having over 
300,000 population, and to exercise the author- 
ity of the Legislature of Louisiana as provided 
therein to make provisions for the education of 
the school children, and for an educational sys- 
tem which shall include all public schools and 
institutions operated in such parishes, with full 
authority over all employees engaged in such 
school system, as though the Legislature were 
in continual session and operating said schools 
under its constitutional authority and under the 
provisions of said Act; except that said Com- 
mittee shall operate said schools under a plan 
or program consistent with the Constitution and 
laws of the State and State Board of Educa- 
tion policy, rules or regulations, and said Com- 
mittee shall have no authority to make any 
changes therein, except by action of the Leg- 
islature. 


Any and all acts of said Committee pursuant 
hereto shall be considered as an act of the 
Louisiana Legislature and not an act of the 
Executive Department of the State Govern- 
ment. 


Section 2. That said Committee shall be in 
continual sessions, and shall have the same 
legal status as if they were in attendance at 
a session of the Legislature, and the members 
of the Committee shall in all cases be privileged 
from arrest while in continual session as pro- 
vided by Section 13 of Article III of the Loui- 


siana Constitution; and said Committee and its 
members, individually and collectively, acting 
for and in behalf of the Louisiana Legislature, 
shall not be subject to suit. 


Section 3. Within its powers herein granted, 
said Committee shall have full authority over 
all employees of said School Boards, made em- 
ployees of the Legislature by said Act, includ- 
ing the power to suspend or discharge any of 
said employee, without exception, who, in the 
judgement of said Committee, do not cooperate 
with the Committee in carrying out the purpose 
of said Act and of this Resolution. 


Section 4. Said Committee shall have autho- 
rity, though its designated representatives, to 
draw warrants for payment against the Treasury 
having the funds on deposit to defray the cost 
of the maintenance and operation of said 
schools or school system, including payment of 
salaries of school teachers and other personnel, 
costs of lunch program and all other costs and 
expenses of maintaining and operating said 
schools or school system. 

The Comptroller and Treasurer of the State 
of Louisiana are hereby directed to honor and 
pay all such warrants out of school funds to 
the credit of said Parish or Parishes for the 
maintenance and operation of said schools or 
school system. 


Section 5. All of the books, records and 
papers of Parish School Boards in parishes of 
over 300,000 population are hereby transferred 
to said Committee, and all employees of such 
School Boards and all persons whomsoever hav- 
ing custody or possession of the same are hereby 
directed to deliver such custody and possession 
to said Committee. 


Said Committee shall have power to issue 
subpoenas for the production and delivery of 
all such books, records and papers, and to issue 
summons for the appearance of witnesses, to 
administer oaths and require such witnesses to 
testify under oath, and to take such proceedings 
as in the judgment of the Committee may be 
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necessary against any unwilling or recalcitrant 
witness, and to compel the production of said 
books, records and papers. 


Section 6. That Part II of Title 17, Sections 
51 through 127, both inclusive, of Title 17 and 
Sections 570 and 571 of Title 18 of the 1950 
Louisiana Revised Statutes, as amended, insofar 
as the powers, duties and functions, and the 
composition, election, qualifications and terms 
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of office of Parish School Boards of parishes 
having over 300,000 population is concerned, 
be and the same are hereby suspended. 


Section 7. Said Committee shall have author- 
ity to appoint and employ legal counsel as may 
be necessary to carry out the provisions of said 
Act and of this Resolution, and to fix their com- 
pensation and legal expenses out of funds avail- 
able for Legislative Committees. 
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House Concurrent Resolution No. 17, approved on November 13, 1960, withdraws from a 
special committee created by Resolution 10, supra, the power to administer the New Orleans 
public schools, and transfers control of these schools to the legislature as a whole. The com- 
mittee created by Resolution 10 is changed into an investigative body with subpoena powers. 
For judicial comment on this Act, see 5 Race Rel. Rep. 1004, 1008, supra. 


BE IT RESOLVED by THE LEGISLA- 
TURE OF LOUISIANA, the House of Repre- 
sentatives and the Senate concurring, that 
House Concurrent Resolution No. 10 of the 
Extraordinary Session of 1960 be amended, re- 
enacted, and re-adopted as hereinafter set forth. 


Section 1. That the Legislative Committee 
created and constituted pursuant to House Con- 
current Resolution No. 10 of the Extraordinary 
Session of 1960, be continued, as now consti- 
tuted, except that the powers of said 
Committee shall be limited to making studies, 
investigations and reports with the view of keep- 
ing the Legislature informed in regard to the 
operation of parish school boards in parishes 
having over 300,000 population. Said Com- 
mittee shall have power and authority to hold 
hearings and to take any and all actions that 
might be necessary or incidental to keepin 
THE LEGISLATURE OF LOUISIANA fully 
informed in regard to the operation of public 
school systems in parishes having over 300,000 
population. Said Committee shall serve with 
the authority and power provided in such cases 
by the Constitution of Louisiana and it may 
issue subpoenas upon the signature of the 
Chairman or Secretary to compel the atten- 
dance and testimony of witnesses and the pro- 
duction of evidence relating to any matter 
properly under investigation by the Committee, 


and in case of refusal to comply therewith, the 
Committee shall have authority to secure from 
any court of competent jurisdiction an order 
compelling such compliance, and any failure to 
obey such order shall be punished by such 
court as contempt. Said Committee shall be 
composed of the members appointed to mem- 
bership thereon pursuant to House Concurrent 
Resolution No. 10 of the Extraordinary Session 
of 1960. 


Said Committee shall make regular reports to 
the Legislature in respect to its findings. 


Section 2. Pursuant to the provisions of Act 
No. 17 of the Extraordinary Session of 1960, 
THE LEGISLATURE OF LOUISIANA as- 
sumes and shall have full control of the public 
school system in parishes containing 300,000 or 
more in population and said Legislature assumes 
and shall have and exercise full authority and 
control over all employees heretofore subject 
to the authority of any parish school board in 
any,such parish. Said employees shall be em- 
ployees of THE LEGISLATURE OF LOUISI- 
ANA and said Legislature shall have the power 
to suspend or discharge any of said employees, 
without exception, who, in its judgement, do 
not cooperate in carrying out the purposes of 
Act No. 17, House Concurrent Resolution No. 
10 and this Resolution, all enacted and adopted 
at the Extraordinary Session of 1960. 
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Section 3. THE LEGISLATURE OF LOU- 
ISIANA through its designated representatives 
shall have authority to draw warrants against 
all banks and depositories having funds on de- 
posit to defray the cost of maintenance and 
operation of said schools and said school sys- 
tems in said parishes and shall have full 
authority for the payment of salaries of school 
teachers and other personnel, costs of lunch 
programs and all other costs and expenses what- 
soever of maintaining and operating the schools 
and school systems. 


All banks or other depositories having custody 
of any funds credited to any such parish or 
parishes for the maintenance and operation of 
schools or school systems, shall transfer said 
funds to THE LEGISLATURE OF LOUISI- 
ANA, which shall be deposited in Louisiana 
Legislature School Account No. 1, and such 
transfers shall include funds and accounts now 
or heretofore credited to parish school boards in 
parishes containing 300,000 or more in popu- 
lation. 


Section 4. All of the books, records, papers 
and property of parish school boards in par- 
ishes of over 300,000 population shall be trans- 
ferred to the LEGISLATURE OF LOUISIANA 
as of November 10, 1960, and all employees of 
any school board heretofore existing in any 
such parish and all persons whomsoever hav- 
ing custody or possession of such books, rec- 
ords, papers or property are hereby directed to 
deliver such custody and possession to THE 
LEGISLATURE OF LOUISIANA. 


Said Legislature shall have power to issue 
subpoenas for the production and delivery of 
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all such books, records, papers and property 
and to issue summons for the appearances of 
witnesses, to administer oaths and require such 
witnesses to testify under oath, and to take 
such proceedings and to do such things as in 
the judgment of the LEGISLATURE may be 
necessary against any unwilling or recalcitrant 
witness, and to compel the production of said 
books, records, papers and property. 


THE LEGISLATURE OF LOUISIANA shall 
have authority to appoint and employ such legal 
counsel as may be necessary to carry out the 
provisions of Act No. 17, House Concurrent 
Resolution No. 10 and this Resolution, all of the 
Extraordinary session of 1960, and to fix their 
compensation and to pay legal expenses out of 
funds available to the Legislature. 


Section 5. Nothing herein contained shall be 
construed to constitute any repeal, revocation 
or modification of the provisions of Section 6 of 
House Concurrent Resolution No. 10 of the 
Extraordinary session of 1960, effective Novem- 
ber 8, 1960, and the provisions of said Section 
are hereby reaffirmed as said provisions were 
written and adopted in House Concurrent Reso- 
lution No. 10. 


Section 6. Nothing contained in this Resolu- 
tion shall be construed to revoke or repeal the 
provisions of House Concurrent Resolution No. 
10 of the Extraordinary Session of 1960, except 
as expressly otherwise provided by this Resolu- 
tion, and the LEGISLATURE OF LOUISIANA 
does hereby re-assert and continue its control 
over the public school systems in parishes con- 
taining over 300,000 population. 
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House Concurrent Resolution 18, approved on November 13, 1960, ratifies most of the action 
taken by the legislative committee created by Resolution 10, supra, including the repeal of a 
decision by the school board to transfer five Negro girls to previously all white schools. The 
resolution also dismisses the school superintendent and school board attorney. For judicial 
comment on this resolution, see 5 Race Rel. L. Rep. 1008, supra. 


WHEREAS, pursuant to the provision of Act 
No. 17 and House Concurrent Resolution No. 
10 of the Extraordinary Session of the Legisla- 


ture of 1960, the Committee authorized by said 
House Concurrent Resolution No. 10 was ap- 
pointed to consist of Senators E. W. Gravolet, 
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Jr., William J. Cleveland, and Charles E. Diech- 
mann; and Representatives Risley C. Triche, 
Edward F. LeBreton, Jr., Parey P. Branton, 
Vail Delony and Wellborn Jack, and; 


WHEREAS, said Committee held its first 
meeting at the State Capitol, in the City of 
Baton Rouge, at 1:00 p.m., Wednesday, Novem- 
ber 9, 1960, and its second meeting at the 
Nicholas Bauer Building, City of New Orleans, 
at 9:50 a.m., Thursday, November 10, 1960, and 
pursuant to the authority vested in said Com- 
mittee did proceed to assume, on behalf of the 
Legislature of Louisiana and in the name of 
said Legislature, the control and operation of 
the Public School System in the Parish of Or- 
leans and to take the actions reflected by the 
minutes of said meetings of said Committee, 
which minutes are attached to this Resolution 
and made a part hereof to the same extent as 
if said minutes were copied herein in extenso, 
and; 


WHEREAS, the business transacted by said 
Committee, as reflected by said minutes and all 
of the work of said Committee was on behalf 
of the Legislature of Louisiana and not in be- 
half of said Committee; 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
each and every action of the Legislative Com- 
mittee created by House Concurrent Resolution 
No. 10 of the Extraordinary Session of 1960 ex- 
cept the retention of Dr. James F. Redmond, 
as Superintendent of the Public School System 
of the Parish of Orleans, or in any other capa- 
city, and except the retention of Samuel I. 
Rosenberg, attorney for the Orleans Parish 
School Board, which ceased to exist by virtue 
of Act 25 of the Extraordinary Session of 1960, 
be and said actions are hereby ratified, con- 
firmed, and adopted by the Legislature of Lou- 
isiana, and said Legislature does hereby make 
each and every such action, with the exceptions 
aforesaid, the action of the entire Legislature to 
the same extent as if the whole Legislature had 
taken such action itself. 


BE IT FURTHER RESOLVED, that each 
and every action taken by said Committee, as 
reflected by said minutes of said meetings, at- 
tached hereto, with the exceptions of the afore- 
said, are now taken by the Legislature of Lou- 
isiana through this Resolution. 


BE IT FURTHER RESOLVED, that the min- 
utes of said Committee, attached hereto, be in- 
cluded in the Journal as a part of this Resolu- 
tion. 


BE IT FURTHER RESOLVED, that Dr. 
James F. Redmond and Samuel I. Rosenberg 
be, and they are hereby relieved of any and 
all duties in connection with the operation of 
Public School System of the Parish of Orleans, 
and they are hereby discharged from their 
respective employments as Superintendent and 
Attorney, respectively. 


- * = 


Minutes 


MINUTES OF A MEETING OF THE LEGISLATIVE 
CoMMITTEE, CREATED BY HousE CONCURRENT 
RESOLUTION No. 10 oF THE EXTRAORDINARY 
SESSION OF THE LOUISIANA LEGISLATURE OF 
1960, HELD AT THE STATE CapitroL, Ciry oF 
Baton Rovuce, aT 1:00 p.m., WEDNESDAY, No- 
VEMBER 9, 1960. 


The Legislative Committee, created by House 
Concurrent Resolution No. 10, of the Extraor- 
dinary Session of the Louisiana Legislature of 
1960, which Resolution became effective on No- 
vember 8, 1960, met at the State Capitol in the 
City of Baton Rouge, Louisiana, at 1:00 P.M. 
on November 9, 1960. The following members 
of the Legislative Committee were present: 


Senator E. W. Gravolet, Jr. 
Senator William J. Cleveland 
Senator Charles E. Deichmann 
Representative Vail Delony 
Representative Risley C. Triche 
Representative Edward F. LeBreton, Jr. 
Representative Parey P. Branton 
Absent, Wellborn Jack 

constituting a quorum present. 


On motion made, seconded and carried, IT 
WAS RESOLVED by the Legislative Commit- 
tee that Senator E. W. Gravolet, Jr., be made 
temporary Chairman and that Representative 
Risley Triche act as Temporary Secretary of 
the meeting. 


RESOLUTION 


- On motion made, seconded and on roll call, 
IT WAS RESOLVED by the Legislative Com- 
mittee that Risley C. Triche be and he is hereby 
elected Chairman, that William J. Cleveland be 
and he is hereby elected Vice-Chairman, and 
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that E. W. Gravolet, Jr., be and he is hereby 
elected Secretary of this Committee. 


The above Resolution was adopted by the 
following votes: 


YEAS 7 
NAYS 0 


RESOLUTION 


On motion made by Mr. Delony, and sec- 
onded by Mr. Diechmann the following Reso- 
lution was offered: 


WHEREAS, the Extraordinary Session of the 
1960 Louisiana Legislature, by adoption of 
House Concurrent Resolution No. 10, which 
became effective November 8, 1960, created a 
Legislative Committee composed of Senators 
W. J. Cleveland, Charles Deichmann and E. W. 
Gravolet, Jr., and Representatives Parey P. 
Branton, Vail Delony, Wellborn Jack, Edward 
LeBreton and Risley Triche, and invested to 
this Committee the power to exercise the 
authority of the Legislature of Louisiana, as pro- 
vided in Act No. 17 of the Extraordinary Ses- 
sion of the Louisiana Legislature of 1960, effec- 
tive November 8, 1960, to make provisions for 
the education of the school children and for 
an educational system which shall include all 
public schools and educational institutions op- 
erated in the parishes referred to therein, 
including the Parish of Orleans, with full author- 
ity over all employees engaged in such educa- 
tional system, as though the Legislature were 
in continual session and operating such schools 
under its constitutional authority and under the 
provisions of said Act. 


NOW THEREFORE BE IT RESOLVED by 
the Legislative Committee that Dr. James F. 
Redmond be retained without prejudice to his 
contract as Superintendent of the Public School 
System of the Parish of Orleans, and that all 
assistant Superintendents, supervisors , stenog- 
raphers and bookkeepers, as may be needed, 
and such attendance officers, medical directors, 
teachers and all other employees employed by 
the Orleans Parish School Board as of Novem- 
ber 8, 1960, at the time of the effective date of 
said Legislation, shall be continued in their re- 
spective offices and employments, all subject to 
the provisions of said House Concurrent Reso- 
lution No. 10 and Act. No. 17 of the Extra- 
ordinary Session of the 1960 Louisiana Legisla- 
ture, certified copies of said Resolution and said 
Act being attached hereto and made a part 
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hereof. The Resolution was adopted by a vote 
of 7 yeas and no nays. 


On motion of Mr. LeBreton, seconded by 
Mr. Cleveland the following Resolution was 
unanimously adopted: 


RESOLUTION 


WHEREAS, the Legislative Committee, 
created by House Concurrent Resolution No. 10 
of the Extraordinary Session of the 1960 Lou- 
isiana Legislature of Louisiana, as provided in 
Act No. 17 thereof both effective November 
8, 1960, to make provisions for the education of 
the school children and for an educational sys- 
tem which shall include all public schools and 
educational institutions operated in the Parish 
of Orleans, with authority in said Legislative 
Committee to designate its representatives to 
draw warrants to defray the costs of the main- 
tenance and operation of said schools or school 
system, including payment of salaries of school 
teachers and other personnel, costs of lunch 
program and all other costs and expenses of 
maintaining and operating said schools or 
school system; 


NOW THEREFORE BE IT RESOLVED by 
the Legislative Committee, created by said 
House Concurrent Resolution No. 10 of the 
Extraordinary Session of the 1960 Louisiana 
Legislature, that for the purposes of defraying 
the costs of the maintenance and operation of 
the public schools or school system of the Par- 
ish of Orleans, including payment of salaries 
of school teachers and other personnel, costs of 
lunch program and all other costs and expenses 
of maintaining and operating said schools or 
school system, Harold T. Porter, Earl O’Neal and 
Walter R. Latapie, or any two of them, be 
authorized and empowered to make deposits 
and draw checks or warrants for the withdrawal 
of any funds on deposit to the credit of the 
Orleans Parish School Board in any bank, 
banks, or other depositories, in the City of New 
Orleans, or elsewhere in the State of Louisiana, 
and that said bank, banks or other depositories, 
shall honor and pay all said checks or warrants 
when drawn and executed as herein provided. 


BE IT FURTHER RESOLVED THAT said 
bank, banks, or other depositories shall at all 
times be protected in recognizing as such agents 
the persons named in this resolution, which 
resolution is certified to by the Chairman and 
Secretary of this Committee. 
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BE IT FURTHER RESOLVED that the State 
Superintendent of Education be and he is 
hereby authorized to draw warrants on the 
State Treasury for funds for the operation of 
public schools in Orleans Parish and to make 
said warrants payable to the Louisiana Legis- 
lature School Account, No. 1. 


RESOLUTION 


On motion of Mr. LeBreton, seconded by 
Mr. Deichmann, the following Resolution was 
unanimously adopted: 


BE IT RESOLVED by the Legislative Com- 
mittee, created by House Concurrent Resolu- 
tion No. 10 of 1960 Extraordinary Session of 
the Louisiana Legislature, that the Chairman 
of this Committee, Representative Risley C. 
Triche be and he is fully authorized to appoint 
and employ legal counsel to carry out the pro- 
visions of Act No. 17 and House Concurrent 
Resolution No. 10 of the 1960 Extraordinary 
Session of the Louisiana Legislature, and to fix 
the compensation of said legal counsel. 


RESOLUTION 


BE IT RESOLVED by the Legislative Com- 
mittee, created by House Concurrent Resolution 
No. 10 of the 1960 Extraordinary Session of the 
Louisiana Legislature, that the same banks, and 
depositories, including the Whitney National 
Bank of New Orleans, Hibernia National Bank 
in New Orleans, National Bank of Commerce 
in New Orleans, National American Bank of New 
Orleans, and Bank of New Orleans, formerly 
Progressive Bank and Trust Company, as were 
acting as fiscal agents, under contract or agree- 
ment with the Parish of Orleans School Board on 
November 8, 1960, be and they are hereby re- 
tained as fiscal agents for this Legislative Com- 
mittee, acting for and in behalf of the Louisiana 
Legislature; and ~ 


FURTHER RESOLVED that all said accounts 
carried under the name of the Parish of Orleans 
School Board shall be changed to, and carried 
under the name, “Louisiana Legislature School 
Account No. 1.” 


RESOLUTION 


BE IT RESOLVED by the Legislative Com- 
mittee, created by House Concurrent Resolu- 
tion No. 10 of the 1960 Extraordinary Session 
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of the Louisiana Legislature that the same news- 
paper published in the Parish of Orleans which 
was acting as Official Journal for the Parish of 
Orleans School Board on November 8, 1960, be 
and it is hereby retained as Official Journal of 
the Legislative Committee, acting for and in 
behalf of the Louisiana Legislature, under the 
same terms and for the same consideration as is 
provided in said Official Journal agreement. 


RESOLUTION 


BE IT RESOLVED by the Legislative Com- 
mittee, created by House Concurrent Resolution 
No. 10 of the Extraordinary Session of the 1960 
Louisiana Legislature that the Budget of 1960- 
1961 as heretofore submitted by the Superin- 
tendent of Education of Orleans Parish Schools 
be and the same is tentatively approved. 


o a * 


Minutes 


MINUTES OF A MEETING OF THE LEGISLATIVE 
COMMITTEE CREATED BY HovusE CONCURRENT 
RESOLUTION No. 10 oF THE EXTRAORDINARY 
SESSION OF THE LOUISIANA LEGISLATURE OF 
1960, HELD AT THE NICHOLAS BAUER BUILDING, 
Ciry or New Oreans, AT 9:50 A.M., THurs- 
DAY, NOVEMBER 10, 1960. 


The Legislative Committee, created by House 
Concurrent Resolution No. 10, of the Extra- 
ordinary Session of the Louisiana Legislature of 
1960, which Resolution became effective on No- 
vember 8, 1960, met at the Nicholas Bauer 
Building in the City of New Orleans, Louisiana, 
at 9:50 A.M. on November 10, 1960. The fol- 
lowing members of the Legislative Committee 
were present: 


Representatives Risley C. Triche, Chairman 

Senator E. W. Gravolet, Jr. 

Senator William J. Cleveland 

Senator Charles E. Deichmann 

Representative Edward F, LeBreton, Jr. 

Representative Parey P. Branton 

Absent, Representative Vail Delony 

Absent, Representative Wellborn Jack 
constituting a quorum present. 


(Representative Vail Delony and Represen- 
tative Wellborn Jack were absent due to illness. ) 


On motion of Senator Gravolet and seconded 
by Senator Cleveland, the following Resolution 
was offered: 
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RESOLUTION 


WHEREAS, Act No. 17 and House Concur- 
rent Resolution No. 10 of the Extraordinary Ses- 
sion of the 1960 Louisiana Legislature provide 
for the operation of the public schools and ed- 
ucational institutions in the Parish of Orleans 
by the Louisiana Legislature, in continual ses- 
sion through the Legislative Committee, created 
by said House Concurrent Resolution No. 10, 
and requires that custody be taken by said Com- 
mittee for the Legislature of all property, books, 
records and papers, pertaining to the operation 
of said public schools and educational institu- 
tions; and, 


WHEREAS, at a meeting of said Legislative 
Committee with Dr. James F. Redmond, Super- 
intendent of the Public School System of the 
Parish of Orleans, all said property, books, rec- 
ords and papers, pertaining to the operation of 
said public schools and educational institutions, 
have been delivered into the custody of the 
Legislative Committee for the Louisiana Legis- 
lature for the purpose of operating all public 
schools and educational institutions of the Parish 
of Orleans, as provided in said Act No. 17 and 
said House Concurrent Resolution No. 10. 


THEREFORE BE IT RESOLVED by the 
Legislative Committee, created by House Con- 
current Resolution No. 10 of the Extraordinary 
Session of the 1960 Louisiana Legislature, that 
possession and custody be and is hereby taken 
of all property, books, records and papers be- 
longing to or used in the Orleans Parish Pub- 
lic School System for the operating of all public 
schools and educational institutions in said 
Parish by the Louisiana Legislature through the 
Legislative Committee. 


The above Resolution was adopted by the 
following votes: 
YEAS 6 
NAYS 0 


On motion by Representative Branton, sec- 
onded by Senator Deichmann, the Committee 
voted unanimously to elect a secretary for the 
Orleans Parish Public School System to function 
from this office with the same responsibilities 
and duties as were heretofore in effect. 


On motion by Senator Deichmann, seconded 
by Representative Branton, and unanimously 
adopted, Miss Freda DePolitte was designated 
as Secretary of the Louisiana Legislature for 
the Orleans Parish Public Schools. 
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On motion of Senator Gravolet and seconded 
by Senator Cleveland, the following resolution 
was offered: 


RESOLUTION 


BE IT RESOLVED that in accordance with 
said House Concurrent Resolution No. 10, this 
Committee shall remain in continual session and 
the Chairman, Vice-Chairman or the Secretary, 
or other members of this Committee who may 
be designated by the Chairman, shall be and 
remain in the offices formerly of the Orleans 
Parish School Board during business hours. 


The above Resolution was adopted by the fol- 
lowing votes: 
YEAS 6 
NAYS 0 


On motion of Senator Deichmann, seconded 
by Senator Cleveland, Miss DePolitte was 
authorized to have prepared a seal identical 
with that used by the State Legislature of Lou- 
isiana for use in lieu of the former school board 
seal. The cost will be borne by the Committee 
through funds made available to it. 


RESOLUTION 


On motion of Mr. Gravolet, seconded by Mr. 
Cleveland the following resolution was adopted: 


BE IT RESOLVED by the Legislative Com- 
mittee created by House Concurrent Resolution 
No. 10 of the 1960 Extraordinary Session of the 
Louisiana Legislature that all and whatever pro- 
ceedings, resolutions or other actions of the 
Orleans Parish School Board which were taken 
in connection with application for transfer, or 
proposed transfers of children to schools in the 
City of New Orleans, Parish of Orleans not con- 
sistent with the Constitution and laws of the 
State of Louisiana and the policy, rules and 
regulations of the State Board of Education, in- 
cluding, but not exclusive of, letter of Septem- 
ber 26, 1960, addressed to the Orleans Parish 
School Board by the Superintendent, the reso- 
lution adopted on motion of Mr. Sutherland on 
October 10, 1960, with reference to applications 
to transfer first grade children from one school 
to another, the resolution adopted on October 
24, 1960, on motion of Mr. Riecke ratifying pro- 
cedure adopted by a poll of board members on 
October 11, 1960, and the letter addressed to 
the Orleans Parish School Board, dated October 
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11, 1960, by the Superintendent recommending 
procedure for assignment and transfer of pupils 
in Orleans Parish public schools, be and the 
same are hereby repealed. 
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The above resolution was adopted by the 
following votes: 
YEAS 6 
NAYS 0 
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House Concurrent Resolution No. 19, approved on November 13, 1960, declares November 
14, the day on which integration was to take place, a school holiday, and directs an augmented 
force of sergeants-at-arms to prevent opening of any school on that day. The sergeant-at-arms 
was also directed to deny school admission to any transferring student who does not have a 
certificate from the legislature itself authorizing his transfer. For judicial comment on this 
resolution, see 5 Race Rel. L. Rep. 1008, supra. 


BE IT RESOLVED by THE LEGISLATURE 
OF LOUISIANA, the House of Representatives 
and the Senate concurring: 


Section 1. In order to implement and enforce 
Acts numbered 2 and 17, and House Concurrent 
Resolution No. 10, all of the Extraordinary Ses- 
sion of 1960, the President of the Senate and 
the Speaker of the House of Representatives, 
be and they are hereby authorized, empowered 
and directed to appoint and employ as many 
assistant Sargeants at Arm as in their judgment 
may be necessary to carry out the provisions of 
said Acts and Resolution, and in the best in- 
terest of the peace, morals, education, and good 
order of the people of the State of Louisiana. 


Section 2. In order to avoid disturbances of 
the peace and all forms of disorder and to ex- 
pedite the orderly operation of the public school 
system of the State of Louisiana, all public 
schools in the State of Louisiana, without ex- 
ception, shall observe the Holiday and said 
schools shall not be: open or operated on Mon- 
day, November 14, 1960, and said assistant Sar- 
geants at Arm shall repair to all public schools 
in the Parish of Orleans where intruders have or- 
dered the unlawful transfer of pupils from one 
school to another school without such persons 
or pupils having secured certificate or transfer 
from the Legislature of Louisiana, which is now 
in complete control of the operation of said 


schools under the provisions of Acts numbered 
2 and 17, and House Concurrent Resolution No. 
10 of the Extraordinary Session of the 1960 Leg- 
islature, and said assistant Sargeants at Arm 
shall prevent the opening and operation of said 
public schools on Monday, November 14, 1960, 
declared and made a public Holiday throughout 
the State of Louisiana by this action of the 
Legislature. 


Section 3. That said assistant Sargeants at 
Arm shall be fully empowered and they are 
hereby directed to be and remain in and about 
all of the public schools in the City of New 
Orleans, which may be affected by unlawful 
transfer of pupils from one school to another 
without having obtained from the LEGISLA- 
TURE OF LOUISIANA a certificate authoriz- 
ing such transfer; and in the event any persons 
or pupils present themselves to be registered 
or admitted to attend such school as a transfer 
pupil from any other school in the City of New 
Orleans. That said assistant Sargeants at Arm 
are directed to deny admission, enrollment, reg- 
istration or attendance of such persons or pupils, 
to take such other steps as may be necessary 
to enforce the provisions of said Acts and of 


‘this Resolution, and to prevent any disturb- 


ance or violation of the law in and about said 
schools, which have been placed under the ex- 
clusive authority, control and jurisdiction of the 
LOUISIANA LEGISLATURE. 
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House Concurrent Resolution No. 20, approved on November 15, 1960, condemns the 
federal court injunction against action of state officials and legislators to prevent school 
integration. (5 Race Rel. L. Rep. 1006, supra). It calls on Louisiana congressmen and sena- 
tors to assist in the drafting of plans to “obtain relief from this complete destruction and 








abuse of our democratic processes.” 


WHEREAS, the United States District Court 
in and for the Eastern District of Louisiana 
New Orleans Division in Civil Action No. 3630 
has issued an order “restraining and enjoining” 
Louisiana's Executive Officials, all Louisiana At- 
torneys, and all private citizens, and the entire 
Legislature of Louisiana, or any other persons 
who might act in conjunction with Louisiana of- 
ficials, citizens, or members of the Legislature 
from “taking any action” relative to or “cir- 
cumventing” the orders of the said court, and 


WHEREAS, this action is unprecedented in 
that it is a dictatorial decree abolishing in effect 
freedom of speech, freedom of assembly, free- 
dom to seek relief from the judiciary, and most 
serious of all this judicial fiat places in jeopardy 
of contempt of court not only all the citizens 
of Louisiana, its executive department, its duly 
licensed attorneys, but it actually places in 
jeopardy of contempt of a federal court the en- 
tire legislative branch of the government of this 
State for the simple performance of its duties as 
the legislative branch of the government of this 
State, and 


WHEREAS, this legislature will proceed in 
its efforts to perform its duties as the elective 
representatives of the peoples of Louisiana by 
using every lawful and peaceful means at its 
command, and 


WHEREAS, the seriousness of the situation 
and the threat of complete violence to all our 
concepts of freedom, liberty, and democracy 
warrants immediate and complete cooperation 
and assistance from Louisiana’s two elected 
United States Senators and Louisiana’s eight 
Representatives in Congress in conferences and 
the drafting of plans to obtain relief from this 
complete destruction and abuse of our demo- 
cratic processes and particularly to seek im- 
mediate positive and conclusive relief from any 


and all limitations and restrictions on the law- 
ful functioning of the Legislature of Louisiana 
by the federal courts. 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and Senate concurring, that the 
Honorable Allen J. Ellender, Russell B. Long, 
and Representatives James H. Morrison, F. Ed- 
ward Hebert, T. Hale Boggs, Edwin E. Willis, 
T. A. Thompson, Harold McSween, Overton 
Brooks and Otto Passman, be and they are 
hereby urgently requested by the Legislature of 
Louisiana in the interest of this and all other 
States of the Nation and in the interest of all 
the free nations of the world to join forces with 
us in bringing to an immediate halt all attempts 
by the federal courts to prevent Louisiana’s law 
making body from meeting and enacting legis- 
lation that is in the best interest of the people 
it represents. 


BE IT FURTHER RESOLVED, that copies 
of this Resolution be forwarded immediately to 
each of the above named officers and to the 
appropriate officials of the other 49 states of the 
nation and particularly the Legislature’s of each 
State. 


BE IT FURTHER RESOLVED, that each of 
the above named Senators and Representatives 
in the Congress of the United States be and they 
are hereby requested to appear and meet in 
joint session with the Legislature of Louisiana 
at ten A.M. Wednesday, November 16th, in the 
House Chamber of the State Capitol. 


BE IT FURTHER RESOLVED, that the 
copies of this Resolution to be forwarded to 
Louisiana’s Congressional Delegation be sent 
immediately by telegram followed by Air Mail 
Letter all addressed to their home addresses in 
Washington, D.C. 
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House Concurrent Resolution No. 21 of the Louisiana legislature, approved on November 15, 
1960, condemns the action of the federal courts in ordering Negro children into specified 
white schools, and calls on other states to invoke the doctrine of interposition in a co- 
ordinated effort. A copy of the resolution was ordered sent to the 49 other states. 


WHEREAS, a decision of the United States 
Supreme Court holding that the continuation of 
the system of public education in the United 
States was unlawful on a basis of the segrega- 
tion of the white and Negro races of necessity 
created a grave and serious problem for many 
areas of the nation and, particularly, in that area 
of the country known as the “Southland” and, 


WHEREAS, the Federal Courts almost im- 
mediately undertook to prescribe rules and reg- 
ulations for changing the system of public edu- 
cation by setting dates and rules and regulations 
for forcing local authorities in various states of 
the nation to admit Negro children to white 
schools, apparently without any legal authority 
or law regulating the date, time, place, or num- 
ber of Negroes to be enrolled in previously all- 
white schools, and 


WHEREAS, after a series of so-called court 
decisions which were nothing more than admin- 
istrative orders prescribing a course of procedure 
governing state operated public schools, the 
United States District.Court in and for the East- 
ern District of Louisiana, in Civil Action No. 
3630 by a legislative fiat ordered a certain des- 
ignated number of children of the Negro race 
enrolled in previously all-white schools, with no 
evident consideration of residence requirements 
or other placement considerations, contrary to 
the declared wishes and the established laws 
and constitutional enactments of the State of 
Louisiana, obviously demonstrating that it is the 
intention of the Federal Courts to continue to 
use their judgment, beliefs, prejudices, or per- 
sonal considerations to determine future place- 
ment of the children of America in public 
schools, and 


WHEREAS, it is felt by the Legislature of 
Louisiana that the further action of this dicta- 
torial order and practice by this and other Fed- 
eral Courts in supplanting the judgment and 
the will of the lawfully established municipal, 
parish, or county authorities and the legislatures 
of the various states, poses a situation fraught 
with danger, violence and catastrophe, and 


WHEREAS, the continued exercise of un- 
limited administrative power and authority over 
the vital subject of public education in this 
country by Federal judges without limitation, 
without abridgment, without legislative guid- 
ance, must result inevitably in the perpetuation 
of a system of government by appointive rep- 
resentatives of the judiciary who will have com- 
plete power and authority to destroy, as they 
have actually done in Louisiana, our reasonable 
concepts of freedom, liberty and democracy, 
and to merge the authority of the legislative, 
executive and the judicial branches of the gov- 
ernment into the hands of appointive federal 
jurists with complete and absolute dictatorial 
powers, and 


WHEREAS, on November 13, 1960 in Civil 
Action No. 3630, the United States District 
Court of the Eastern District of Louisiana took 
the liberty of issuing an order which we regard 
as a dictatorial one abolishing freedom of 
speech, freedom of assembly, prohibiting the 
executive and legislative branches of the state 
government of Louisiana from seeking relief 
from the judiciary and which places in jeopardy 
of contempt of court the Members of the Leg- 
islature of Louisiana for the simple performance 
of its duties as the elected members of the legis- 
lative branch of the government of this sover- 
eign state, and 


WHEREAS, the members of this Legislature 
are aware of the potential dangers that are ever 
present in a government which has strayed so 
far from our recognized concepts of free gov- 
ernment and a free people, and accordingly 
have given every possible consideration to a 
peaceful solution, and 


WHEREAS, the State of Louisiana appears to 
be the State most affected at present, and, there- 
fore, more active in endeavoring to seek this 
solution, we command the attention of the na- 
tion to the fact that the problems facing this 
State today and the decisions made here will 
ultimately confront the people of every state in 
the nation, necessitating a coordinated effort on 
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the part of all those interested in a peaceful 
solution in this matter. 


NOW, THEREFORE, BE IT RESOLVED 
by the House of Representatives, the Senate 
concurring therein, that one of the most suit- 
able, peaceful, and lawful methods of avoiding 
further violence, bloodshed, catastrophe and di- 
vision between races and sections of our nation, 
is the procedure of interposition as proposed by 
Act No. 2 of the First Extraordinary Session of 
the Legislature of Louisiana of 1960, and 


BE IT FURTHER RESOLVED, that further 
unlawful encroachments by the judicial and ex- 
ecutive branches of the Federal government in 
the operation of public schools of this nation, 
which constitute the dangerous exercise of gov- 
ermental powers not granted to the Federal 


courts by the United States Constitution, must 
be stopped immediately to avoid further catas- 
trophe and until such time as the Federal Con- 
stitution can be amended or other relief can 
be obtained, and accordingly we do hereby re- 
quest immediate consideration and prompt ac- 
tion by every state of the nation by joining the 
State of Louisiana or by individually using the 
procedure of interposition substantially as pro- 
vided for and contemplated in Act No. 2 re 
ferred to hereinabove, and 


BE IT FURTHER RESOLVED, that a copy 
of this resolution with a copy of said Act No. 2 
attached thereto, be sent by the Clerk of the 
House of Representatives, to the governors, and 
the presiding officers of the Legislature of the 
other 49 states of the Union, with the request 
that action be taken by said states. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolutions No. 22 of the Louisiana legislature, approved on November 15, 
1960, calls on the State Sovereignty Commission to distribute copies of Resolution No, 21 
(5 Race Rel. L. Rep. 1211 supra) and Act No. 2 (5 Race Rel. L. Rep. 1177, supra). 


WHEREAS, House Concurrent Resolution 
No. 21 has been adopted, calling upon other 
states of the Union to join the State of Lou- 
isiana in the procedure of interposition, and 


WHEREAS, the Louisiana State Sovereignty 
Commission has been created by the Legislature 
of the State of Louisiana to assist in coordinat- 
ing action among the several states in such 
instances, 


NOW, THEREFORE, BE IT RESOLVED 
by the House of Representatives, the Senate 
concurring therein, that the Louisiana State 


Sovereignty Commission is hereby requested 
and directed to follow through in obtaining the 
action sought by House Concurrent Resolution 
No. 21, and 


BE IT FURTHER RESOLVED, that the 
Sovereignty Commission is hereby requested 
and directed to obtain the names and addresses 
of the individual members of the State Legis- 
latures of all the states in the United States, 
and to prepare and transmit copy of House 
Concurrent Resolution No. 21, together with 
copy of Act No. 2 to each individual member 
of the Legislatures of all states of the Union. 
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EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 23 of the Louisiana legislature, approved on Novem- 
ber 15, 1960, addresses out of office members of the Orleans Parish School Board who contin- 
ued to function under federal court order despite Act 17 and Resolutions 10 and 17 
(5 Race Rel. L. Rep. 1191, 1202, and 1203, supra). For judicial comment on this Act see 





5 Rec Rel. L. Rep. 1006, 1008, supra. 


WHEREAS, the First Extraordinary Session 
of the Legislature of Louisiana for the year 
1960, enacted Act No. 17, effective November 
8, 1960, which withdrew, reclaimed, suspended 
and reserved to the Legislature all powers, 
duties and functions previously vested by law in 
parish school boards in parishes having a popu- 
lation of over 300,000 and repealed all laws or 
parts of laws in conflict with said Act No. 17; 
and, 


WHEREAS, the Legislature of Louisiana 
adopted House Concurrent Resolution No. 10 of 
the First Extraordinary Session of the Legisla- 
ture of Louisiana for the year 1960, which House 
Concurrent Resolution was finally adopted on 
November 8, 1960, and which had the effect of 
suspending all powers, duties and functions 
theretofore exercised by parish school boards in 
parishes having a population of more than 300,- 
000; and, 


WHEREAS, House Concurrent Resolution No. 
17, adopted on November 13, 1960, expressly 
provided that said Resolution should in no way 
affect the suspension of such powers, duties and 
functions in such parishes provided by House 
Concurrent Resolution No. 10; and, 


WHEREAS, from and after November 8, 
1960, despite the action of the Legislature of 
Louisiana aforesaid, Lloyd J. Rittiner, Louis J. 
Riecke, Matthew R. Sutherland and Theodore 


H. Shepard, Jr., all residents of the Parish of 
Orleans, State of Louisiana, in diverse ways at- 
tempted to act and function as members of the 
School Board of Orleans Parish, Louisiana, 
which is a parish containing a population of 
more than 300,000, and have consequently 
usurped the powers, duties and functions be- 
longing to the Legislature of the State of Lou- 
isiana in total disregard and in direct disobedi- 
ence of the provisions of the aforesaid Act and 
House Concurrent Resolutions; and, 


WHEREAS, said acts of the above named 
former members of the Orleans Parish School 
Board create a condition adverse to the best 
interests of the people of the State of Lou- 
isiana and the Parish of Orleans, 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, two-thirds of 
the members elected to each House concurring, 
that pursuant to Article IX, Section 3, of the 
Louisiana Constitution, 


Lloyd J. Rittiner 

Louis J. Riecke 

Matthew R. Sutherland, and 

Theodore H. Shepard, Jr. 
former members of the Orleans Parish 
School Board, 


be and they are hereby addressed out of and 
removed from their respective offices, effective 
from and after November 8, 1960. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 1 of the sec ond extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 17, 196 0, commends the action of parents who with- 
drew their children from integrated schools in New Orleans. 


WHEREAS, a Federal District Court in the 
City of New Orleans has ordered the integra- 
tion of schools in that city, and 


WHEREAS, the parents of the children at- 


tending the schools ordered to be integrated in 


Orleans Parish have manifested their indigna- 
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tion at the attempt to integrate their schools by 
removing their children from said schools and 
have shown conclusively thereby their intention 
to assert their rights as citizens of this state 
and have demonstrated their will to support the 
constitution and laws of this state, and 


WHEREAS, many school teachers and 
school employees have cooperated in this fight 
against integration, and 


WHEREAS, the action of these parents and 
their children and school teachers and school 
employees is a courageous step on their part to 
maintain our customs and our traditions and 
our way of life, and 


WHEREAS, positive action of this nature is 
essential by all who desire to preserve our 
democracy from those who seek to destroy it 
and to call attention to the oft neglected demo- 
cratic principle that the will of the majority of 
the people cannot and should not be flouted 
with impunity. 
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THEREFORE, BE IT RESOLVED By the 
House of Representatives of the Legislature of 
the State of Louisiana, the Senate thereof con- 
curring, that the parents who withdrew their 
children from the schools sought to be integrated 
and the children who were withdrawn and the 
teachers and school employees who cooperated 
are commended for their courageous stand 
against the forces of integration and those who 
seek to destroy all that we hold near and dear. 


Be It Further Resolved that this Legislature 
does hereby urge these parents and their chil- 
dren and school teachers and employees to con- 
tinue their courageous stand and refrain from 
attendance at said schools. 


Be It Further Resolved that this Legislature 
does assure these parents and their children 
and school teachers and employees that it is 
standing behind them and will do all in its 
power to assist them in their brave fight, which 
will long be remembered by the Legislature 
and the citizens of this state. 





EDUCATION 


Public Schools—Louisiana 


Senate Concurrent Resolution No. 1 of the second extraordinary 1960 session of the Louisi- 
ana legisl.iure, approved on November 18, 1960, commends parents who withdrew their chil- 


dren from integrated schools in Orleans Parish. 


WHEREAS, a Federal District Court in the 
City of New Orleans has ordered the integra- 
tion of schools in that city, and 


WHEREAS, the parents of the children at- 
tending the schools ordered to be integrated 
manifested their indignation at the attempt to 
integrate their schools by removing their chil- 
dren from said schools and have shown con- 
clusively thereby their intention to assert their 
rights as citizens of this state and have dem- 
onstrated their will to support the constitution 
and laws of this state, and 


WHEREAS, the action of these parents and 
their children is a courageous step on their part 
to maintain our customs and our traditions and 
our way of life, and 


WHEREAS, positive action of this nature is 
essential by all who desire to preserve our 
democracy from those who seek to destroy it 
and to call attention to the oft neglected demo- 
cratic principle that the will of the majority of 


the people cannot and should not be flouted 
with impunity. 

THEREFORE, BE IT RESOLVED by the 
Senate of the Legislature of the State of Lou- 
isiana, the House of Representatives thereof 
concurring, that the parents who withdrew their 
children from the schools sought to be integrated 
and the children who were withdrawn are 
commended for their courageous stand against 
the forces of integration and those who seek to 
destroy all that we hold near and dear. 


Be It Further Resolved that this Legislature 
does hereby urge these parents and their chil- 
dren to continue their courageous stand and 
refrain from attendance at said schools. 


Be It Further Resolved that this Legislature 
does assure these parents and their children 
that it is standing behind them and will do all 
in its power to assist them in their brave fight, 
which will long be remembered by the Legis- 
lature and the citizens of this state. 
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EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No, 2 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 18, 1960, states that actions of the Orleans Parish 
School Board are illegal because of Acts 17 and 18 and Resolution 17 of the first extraordi- 
nary 1960 session of the Louisiana legislature (5 Race Rel. L. Rep. 1191, 1192, 1203, 
supra). Banks and others having financial relations with the board are advised that no authori- 
ty exists for receiving or expending money, signing checks, etc. For judicial comment on this 





resolution, see 5 Race L. Rep. 1023, supra. 


WHEREAS, the Legislature of Louisiana by 
Act No. 17 of the First Extraordinary Session 
of 1960 did withdraw and reserve unto itself all 
administrative authority formerly exercised by 
school boards in parishes having a population 
in excess of 300,000, and 


WHEREAS, the Legislature of Louisiana by 
Act No. 18 of the First Extraordinary Session 
of 1960 did entrust financial matters affecting 
such school boards to a board of trustees, and 


WHEREAS, the Parish of Orleans has a pop- 
ulation in excess of 300,000 persons and so the 
Orleans Parish School Board falls within the 
scope of the legislative acts specified herein- 
above, and 


WHEREAS, the Legislature of Louisiana by 
House Concurrent Resolution No. 17 did consti- 
tute the entire body of the Legislature of Lou- 
isiana the administration authority for the opera- 
tion and administration of schools in parishes 
having a population in excess of 300,000, and 


WHEREAS, the Legislature of Louisiana did, 
on the 14th day of November, 1960, address 
from office, pursuant unto the Constitution of 
Louisiana, Matthew R. Sutherland, Theodore 
H. Shepard, Jr., Louis G. Riecke and Lloyd J. 
Rittiner, former members of the Orleans Parish 
School Board, and 


WHEREAS, acting under guise of temporary 
restraining orders issued against the Legislature 
of Louisiana by a judge of the United States 
District Court for the Eastern District of Lou- 
isiana, New Orleans division, which temporary 
restraining orders violate the constitution and 
laws of the U.S. and the Constitution and laws 
of the State of Louisiana and constitute a grave 
attack upon and insult to the sovereignty of 
the State of Louisiana, the above named for- 
mer members of the Orleans Parish School 
Board, acting in conjunction with Dr. James F. 
Redrnond, formerly superintendent of schools of 


the Parish of Orleans, purport and pretend and 
exercise the administrative authority of the Or- 
leans School Board, and 


WHEREAS, the acts of the said former mem- 
bers and Dr. Redmond in their attempt to ad- 
ministrate the public school system of the Par- 
ish of Orleans are absolutely illegal, null and 
void. 


THEREFORE, BE IT RESOLVED by the 
House of Representatives of the Legislature of 
Louisiana, the Senate thereof concurring, that 
all persons, firms and corporations in the State 
of Louisiana are hereby put on notice that the 
said Matthew R. Sutherland, Theodore H. 
Shepard, Jr., Louis G. Riecke, Lloyd J. Rittiner 
and Dr. James F. Redmond have no authority 
to act for the Orleans Parish School Board or 
the public schools of the Parish of Orleans and 
that any attempted acts by these individuals are 
illegal, null and void. 


Be It Further Resolved that all banks, lend- 
ing institutions, firms, corporations and individ- 
uals are hereby put on notice that the above 
named individuals have no authority whatso- 
ever to receive or expend any money, funds, 
credits or assets of any nature whatsoever for 
or on behalf of the Orleans Parish School Board 
and that the State of Louisiana, through its 
proper officers, agent or political subdivision 
will hold fully responsible any persons, firms or 
corporations who might receive, negotiate, en- 
dorse, honor, cash or handle any checks, cash, 
warrants, evidence of indebtedness or asset of 
any nature whatsoever from or through pur- 
ported authority of Matthew R. Sutherland, 
Theodore H. Shepard, Jr., Louis G. Riecke, 
Lloyd J. Rittiner or Dr. James F. Redmond or 
arly of their agents, employees or representatives. 


Be It Further Resolved that neither the State 
of Louisiana nor any of its political subdivisions, 
including the Orleans Parish School Board, will 
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be liable or responsible for any debts, loans, 
advances or credits granted at the request of 
or on the purported authority of any of the 
above named individuals or their agents, em- 
ployees or representatives. 


Be It Further Resolved that authenticated 
copies of this resolution be served upon all 


banking institutions authorized to do business 
in the City of New Orleans by a Sergeant at 
Arms of the Legislature of Louisiana and that 
copies of this resolution be published on three 
consecutive days in all daily newspapers in the 
City of New Orleans and in the official journal 
of the State of Louisiana. 





EDUCATION 
Public Schools—Louisiana 


House Concurrent Resolution No. 3 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 17, 1960, states that J. Skelly Wright, one of the United 
States district judges sitting in the Orleans Parish school cases (5 Race Rel. L. Rep. 1000, 
supra), is disqualified from sitting in judgment on those cases because he has a per- 
sonal bias and prejudice against the State of Louisiana, its executive department, its leg- 
islature, and its judiciary. See also, House Concurrent Resolution No. 6, 5 Race Rel. L. Rep. 





1217, infra. 


BE IT RESOLVED BY THE LEGISLA- 
TURE OF LOUISIANA, the House of Repre- 
sentatives and the Senate concurring: 


Section 1. That J. Skelly Wright, Judge, 
U.S. District Court for the Eastern District of 
Louisiana, has fully disqualified himself from 
sitting in judgment on any matters pending or 
to be presented in the cases of Bush, et al. v. 
Orleans Parish School Board, et al.; Williams, 
et al. v. Jimmie H. Davis, Governor of the 
State of Louisiana, et al.; Hall, et al. v. St. 
Helena Parish School Board, et al.; Davis, et 
al. v. East Baton Rouge Parish School Board, 
et al.; Allen et al. v. State Board of Education, 
et al.; Angel, et al. v. State Board of Educa- 
tion, et al.; U.S. v. the State of Louisiana, et 
al., and any further cases collaterally connected 
or otherwise with these suits. 


Section 2. That Judge Wright before whom 
these matters are or will be pending has a’ 
personal bias and prejudice against the State 
of Louisiana, its Executive Department, its Leg- 
islature and its Judiciary, all of which is amply 
reflected by the records in the above entitled 
cases, which clearly reflect his unwholesome 
and unfair conduct which has inflicted grave 
and serious abuses of due process of law upon 
the State of Louisiana, its officials and all three 
branches of its State government, and as well 
against its citizens and further that such bias 
and prejudice on the part of J. Skelly Wright, 
Judge, has made it impossible for him to fairly 
and impartially discharge the duties of his office 
in sitting in judgment of these cases which if 
allowed will result in further irreparable in- 
jury and damage to the rights of this State and 
its citizens. 
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EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 5 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 17, 1960, criticizes actions of the federal judiciary in 
the Orleans Parish school case (5 Race Rel. L. Rep. 1000, supra). It calls on the president- 
elect to state his position on legislation limiting federal judicial action involving state legis- 


lators and other state officers and generally restricting the role of the Supreme Court. 


WHEREAS, recent developments in the New 
Orleans crisis, brought about by forced integra- 
tion of the State’s public schools in the Parish 
of Orleans, have been aggravated by the issu- 
ance of arbitrary Federal Court orders without 
notice or hearing directed against the Chief 
Executive and the Legislature of the State of 
Louisiana, attempting to invalidate laws enacted 
by the Louisiana Legislature, and prohibiting 
the Legislature from enacting laws and, in effect, 
dissolving the State Legislature, representing 
over three million American citizens; and, 


WHEREAS, the people and Legislature of 
this State are outraged at such unprecedented 
action, and the Legislature, consisting of 140 
Democrats, and the voters of Louisiana, who 
by large plurality elected presidential electors 
pledged to vote for John F. Kennedy for Presi- 
dent, are entitled to know whether the said 
John F. Kennedy, if elected President, will 
sponsor legislation to correct such Federal judi- 
cial tyranny against the sovereignty of the 
State, including (1) recommendation for enact- 
ment of legislation to prohibit Federal Judges 
from restraining the State Legislature or other 


departments of the state government from act- 
ing in accordance with state laws by the issu- 
ance of temporary restraining orders without 
notice or hearing, and (2) recommendation for 
enactment of legislation to restrict the judicial 
power of the United States Supreme Court in 
accordance with the Constitution to interpret 
provisions of the Constitution and laws enacted 
by Congress in specific cases submitted for its 
adjudication. 


NOW THEREFORE BE IT RESOLVED by 
the Legislature of Louisiana, the House of Rep- 
resentatives and the Senate concurring, that 
Senator John F. Kennedy be advised that the 
Louisiana Legislature, state officials and presi- 
dential electors, all Democrats, are desirous of 
knowing his position or attitude on these vital 
questions, and that a prompt reply will be 
appreciated. 


BE IT FURTHER RESOLVED that a certi- 
fied copy of this Resolution be forwarded per- 
sonally to Senator John F. Kennedy by repre- 
sentatives of the State of Louisiana, and to 
await his immediate reply. 





EDUCATION 
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House Concurrent Resolution No. 6 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 17, 1960, calls on United States District Judge J. Skelly 
Wright to recuse himself in the Orleans Parish school cases. (5 Race Rel. L. Rep. 1000, 
supra. See also, House Concurrent Resolution No. 3 of the second extraordinary 1960 
session, 5 Race Rel. L. Rep. 1216, supra). 


WHEREAS, the public school crisis presently 
existing in the Parish of Orleans and the con- 
ditions and circumstances attendant thereon 


ing and of all persons involved in the contro- 


_ versy can best be served by the assignment 


of another judge not now involved therein. 





have created tension, which has assumed such 
proportions that the best interests of the federal THEREFORE, BE IT RESOLVED by the 
court before which litigation is presently pend- | House of Representatives of the Legislature of 
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the State of Louisiana, the Senate thereof con- 
curring herein, that the attorney general of the 
State of Louisiana is hereby requested to forth- 
with file a motion in the U.S. District Court 
for the Eastern District of Louisiana based 
upon such legal grounds as he deems proper, 
requesting the Honorable J. Skelly Wright, 
Judge, Federal District Court in and for the 
Eastern District of Louisiana, New Orleans Divi- 
sion, to recuse himself from sitting in judgment 
on any matters pending to be presented in the 
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cases of Bush, et al v. Orleans Parish School 
Board, et al; Williams, et al v. Jimmie H. Davis, 
Governor of Louisiana, et al; Hall, et al v. St. 
Helena Parish School Board, et al; Davis, et al v. 
East Baton Rouge Parish School Board, et al; 
Allen, et al v. State Board of Education, et al; 
Angel, et al v. State Board of Education, et al; 
U.S. v. the State of Louisiana, et al, and any 
further cases collaterally connected or otherwise 
with these suits. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 7 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 18, 1960, criticizes the action of a federal judge in de- 
claring unconstitutional acts of the legislature without convening a 3-judge court (5 Race 
Rel. L. Rep. 1006, supra), specifically in allowing the legislatively-deposed Orleans Parish 
School Board to continue operation. The resolution directs an audit of parish board fi- 
nances and sets up a system of daily reports from the board’s headquarters on fiscal opera- 





tions. 


WHEREAS, Matthew R. Sutherland, Theo- 
dore H. Shepard, Jr., Louis G. Riecke and Lloyd 
J. Rittiner and Dr. James F. Redmond have 
usurped the functions of the Orleans School 
Board under color of authority of certain tem- 
porary restraining orders by a Judge of the 
U.S. District Court for the Eastern District of 
Louisiana, New Orleans division, and 


WHEREAS, said temporary restraining orders 
constitute declarations that certain statutes and 
concurrent resolutions of the Legislature of Lou- 
isiana are unconstitutional, which restraining 
orders were issued without notice to any de- 
fendant, without service of process of any na- 
ture prior thereto and are founded solely upon 
unfathomable reasons of a single Federal Judge, 
and 


WHEREAS, Sections 2281, 2282, 2283 and 
2284 of Title 28 of the United States Code 
pertaining to judicial procedure prevent any 
single judge court from determining constitu- 
tionality of the legislative acts of a state and 
require that declaration of unconstitutionality of 
state actions be exercised only by a three Judge 
court, and 


WHEREAS, the declared purpose of the tem- 
porary restraining orders is to turn over to 
Matthew R. Sutherland, Theodore H. Shepard, 
Jr., Louis G. Riecke and Lloyd J. Rittiner all 
assets of the Orleans Parish School Board, 
valued at approximately One Hundred Million 
Dollars without any qualification or restriction, 
except the posting of a bond in the amount of 
$100.00, and 


WHEREAS, the apparent effect of said tem- 
porary restraining orders is to deprive the peo- 
ple of the State of Louisiana and more partic- 
ularly the people of the Parish of Orleans 
and the school children of New Orleans of 
property without due process of law in direct 
violation of Article V of the Constitution of the 
United States and in further violation of the 
laws of the United States specified hereinabove, 
and 


WHEREAS, the constitutionality vel non of 
the acts of the Legislature of Louisiana cannot 
be determined finally or become subject to a 
final judgment until said matters shall have 
been litigated before a district court composed 
of three judges and until any findings, orders 
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or judgments of such court shall have been 
litigated fully through the appellate judiciary 
of the United States, and 


WHEREAS, it is incumbent upon the Legis- 
lature of Louisiana to do everything within its 
power to protect the property of the State of 
Louisiana and its political subdivisions from 
the arbitrary, whimsical and capricious actions 
of a member of the federal judiciary and from 
the illegal, unauthorized and confiscatory actions 
of the impostors named hereinabove. 


THEREFORE, BE IT RESOLVED by the 
House of Representatives of the Legislature of 
the State of Louisiana, the Senate thereof con- 
curring, that the Honorable J. B. Lancaster, 
Supervisor of Public Funds for the State of 
LOUISIANA, is hereby authorized, requested 
and directed to make an itemized audit of the 
finances and other assets of the Orleans Parish 
School Board, showing particularly the amount 
of cash on deposit or on hand in every account, 
safe or depository of any nature belonging to 
the Orleans Parish School Board on the 8th 
day of November 1960 and on the 18th day 
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of November, 1960, together with an itemized 
list of any financial transactions of any nature 
whatsoever occurring between those two dates. 


Be It Further Resolved that the Supervisor 
of Public Funds is hereby authorized, requested 
and directed to supply the above information to 
the Governor of Louisiana, the Legislature of 
Louisiana, the Attorney General of Louisiana 
and the District Attorney for the Parish of Or- 
leans as quickly as it is humanly possible to 
do so. 


Be it Further Resolved that the Supervisor 
of Public Funds is hereby authorized, requested 
and directed to maintain all necessary personnel 
on continuous duty at the Orleans Parish School 
Board and keep the Governor of the State of 
Louisiana, the Legislature of Louisiana, the 
Attorney General of Louisiana and the District 
Attorney for the Parish of Orleans informed on 
a daily basis of all financial or property trans- 
actions affecting the Orleans Parish School 
Board until such time as the illegal and un- 
constitutional intrusion of the federal judiciary 
into domestic affairs of the State of Louisiana 
shall have been terminated. 





EDUCATION 
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House Concurrent Resolution No. 20 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 28, 1960, memorializes the state’s United States sena- 
tors and representatives to seek amendment to the United States Constitution to clarify au- 


thority over Louisiana public schools. 


WHEREAS, the Legislature of Louisiana, by 
the enactment of Act No. 2 of the First Extra- 
ordinary Session of 1960, interposed the sov- 
ereignty of this State to preserve and protect 
the powers reserved to Louisiana and to its 
people by the Tenth Amendment to the Con- 
stitution of the United States against the usur- 
pation asserted by the Supreme Court of the 
United States and the United States District 
Courts of Louisiana pursuant to the decision 
of the former in Brown vs. Topeka Board of 
Education; and, 


WHEREAS, said Act No. 2 of the First Extra- 
ordinary Session of 1960 provides that said Act 





shall remain in effect only until such time as 
the Constitution of the United States may be 
amended by the process set forth therein to 
grant to the Federal government the powers 
usurped by the Supreme Court of the United 
States in the case of Brown vs. Topeka Board 
of Education, decided May 17, 1954, and other 
decisions of the Federal Courts pursuant thereto; 


and, 


WHEREAS, Article V of the Constitution of 
the United States provides that the Congress, 
whenever two-thirds of both Houses shall deem 
it necessary, shall propose amendments to said 
Constitution, which amendments would become 
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a part thereof when ratified as provided in said 
Article V; and, 


WHEREAS, Article V of the Constitution of 
the United States affords an orderly process for 
amendment of said Constitution which, if uti- 
lized, would set at rest the matter of whether 
the Federal government or the State of Lou- 
isiana is entitled to operate the public school 
system in this State, 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
United States Senators Allen J. Ellender and 
Russell B. Long and United States Represen- 
tatives F. Edward Hebert, Hale Boggs, Edwin 
E. Willis, Overton Brooks, Otto E. Passman, 
James H. Morrison, T. A. Thompson and Har- 
old B. McSween, constituting the Louisiana del- 
egation in the Congress of the United States, 
be and they are hereby memorialized and re- 
quested to introduce and sponsor in the Con- 
gress of the United States a proposal to amend 
the Constitution of the United States so as to 
clarify, determine and set at rest finally the 
matter of state or Federal control over the pub- 
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lic school system; and, pending said proceedings 
to amend the Constitution, that the Louisiana 
congressional delegation introduce and sponsor 
in Congress the enactment of a law to enforce 
the provisions of the Fourteenth Amendment as 
required in Section 5 thereof, consistent with all 
prior Federal jurisprudence since the decision 
of the United States Supreme Court in the case 
of Barbier vs. Connelly, in 1837, 113 U.S. 27, 
31, to the effect that neither the Fourteenth 
Amendment nor any other amendment or pro- 
vision of the United States Constitution was in- 
tended or designed to interfere with the police 
power of the various States of the Union to 
prescribe regulations to promote the health, 
peace, morals, education and good order of 
the people. 


BE IT FURTHER RESOLVED that a copy 
of this resolution be forwarded by the Clerk of 
the House of Representatives, together with a 
certified copy of Act No. 2 of the First Extra- 
ordinary Session of 1960, to each and every 
member of the Louisiana delegation in the 
Congress of the United States; and that a copy 
of said Act No. 2 and of this resolution be in- 
— and published in the Congressional Rec- 
ord. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 21 of the second extraordinary 1960 session of the Louisi- 


ana legislature, approved on November 28, 1960, calls for a federal constitutional convention 
to settle jurisdiction over the state’s public schools. 


WHEREAS, Article V of the Constitution of 
the United States provides that upon the appli- 
cation of the Legislatures of two-thirds of the 
several states, the Congress shall call a con- 
vention for proposing amendments to said Con- 
stitution; and, 


WHEREAS, the Legislature of Louisiana, by 
the enactment of Act No. 2 of the First Extra- 
ordinary Session of 1960, interposed the sov- 
ereignty of this State to preserve and protect 
the powers reserved to Louisiana and to its 
people by the Tenth Amendment to the Consti- 
tution of the United States against the usurpa- 


tion asserted by the Supreme Court of the 
United States and the United States District 
Courts of Louisiana pursuant to the decision of 
the former in Brown vs. Topeka Board of Ed- 
ucation; and, 


WHEREAS, said Act No. 2 of the First 
Extraordinary Session of 1960 provides that said 
Act shall remain in effect only until such time 
as the Constitution of the United States may 
be amended by the process set forth therein to 
grant to the Federal government the powers 
usurped by the Supreme Court of the United 
States in the case of Brown vs. Topeka Board 
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of Education, decided May 17, 1954, and other 
decisions of the Federal Courts pursuant 
thereto; 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
by means of this resolution the Legislature of 
Louisiana does make application to the Congress 
to call a convention for the purpose of proposing 
amendments to the Constitution of the United 
States to the end that the determination shall 
be made as to whether the State of Louisiana 
or the Federal government is to control and 
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operate the public school system in this State. 


BE IT FURTHER RESOLVED that a certi- 
fied copy of this resolution be forwarded by 
the Clerk of the House of Representatives to 
the Vice President, in his capacity as President 
of the United States Senate, and to the Speaker 
of the United States House of Representatives 
with the request that they be laid before the 
Congress for appropriate action. 


BE IT FURTHER RESOLVED that copies 
of this resolution be forwarded by the Clerk of 
the House of Representatives to each member 
of the Louisiana congressional delegation. 





EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 23 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on November 29, 1960, reviews previous actions of the legislature 
regarding the fiscal affairs of the Orleans Parish School Board (5 Race Rel. L. Rep. 1202, 
1196, 1193, 1215, 1192, 1203, 1204, supra) and directs all banks and depositories having 
custody of funds credited to the Orleans Parish School Board to transfer them to the legis- 
lature. (For judicial comment on this Act, see 5 Race Rel. L. Rep. 1023, supra). 


WHEREAS, by House Concurrent Resolution 
No. 10 of the First Extraordinary Session of 
1960, effective November 8, 1960, the Legislature 
of the State of Louisiana suspended Sections 
51 through 127 of Title 17 and Sections 570 
and 571 of Title 18, of the 1950 Louisiana Re- 
vised Statutes, insofar as the creation, powers, 
duties, functions and existence of the School 
Board for the Parish of Orleans are concerned; 
and by Act No. 25 of the First Extraordinary 
Session of 1960, effective November 8, 1960, 
further amended said Section 51 of said Title 17 
to provide that the Legislature shall make pro- 
vision for the creation and election of a School 
Board for the Parish of Orleans, and repealed 
Section 121 of Title 17 of the 1950 Louisiana 
Revised Statutes, relative to the existence of a 
School Board for said Parish; and by Act No. 
19 of the First Extraordinary Session of 1960, 
effective November 8, 1960, repealed Section 
123 of Title 17 of the 1950 Louisiana Revised 
Statutes, which provided that the Superin- 
tendent of Schools for the Parish of Orleans be 
exofficio the Treasurer of the Orleans Parish 
School Board; and, 


WHEREAS, by House Concurrent Resolu- 
tion No. 2 of the Second Extraordinary Session 
of 1960, effective November 18, 1960, the Legis- 
lature withdrew and reserved unto itself all 
administrative authority formerly exercised by 
School Boards in parishes having a population in 
excess of 300,000, and by Act No. 18 of the First 
Extraordinary Session of 1960, effective No- 
vember 8, 1960, the Louisiana Legislature en- 
trusted the financial affairs of such School 
Boards, including the Orleans Parish School 
Board, to a Board of Trustees, appointed by 
the Legislature, and said House Concurrent 
Resolution No. 2 further put on notice all per- 
sons, firms and corporations, and particularly 
the banks in the State of Louisiana, that the 
former members of the Orleans Parish School 
Board and the former Superintendent thereof 
have no authority to act for or in the name of 
Orleans Parish School Board or to receive or 
expend any money, funds, credits or assets of 


* any nature of said School Board, and that the 


State of Louisiana, through its proper officers, 
will hold fully responsible such banks, persons, 
firms or corporations who might honor, cash or 
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handle any checks, warrants or evidence of in- 
debtedness from or through the purported 
authority of said former members or Superin- 
tendent of the Orleans Parish School Board, 
and that neither the State of Louisiana nor the 
Orleans Parish School Board will be responsible 
for any debts, loans, advances or credits granted 
on the request or purported authority of said 
former members or Superintendent of the 
Orleans Parish School Board; and, 


WHEREAS, by House Concurrent Resolution 
No. 17 of the First Extraordinary Session of 
1960, effective November 13, 1960, it was pro- 
vided that the Legislature of Louisiana assumes 
and shall have full control of the public school 
system in parishes containing 300,000 or more 
population, including said public school system 
in Orleans Parish, and through its designated 
representatives shall have full authority to draw 
warrants against all banks and depositories hav- 
ing funds on deposit to defray the cost of main- 
tenance and operation of said public school 
system, with authority for the payment of school 
teachers and other personnel, costs of lunch 
programs and all other costs and expenses what- 
soever, of maintaining and operating said school 
system; and, 


WHEREAS, by House Concurrent Resolution 
No. 18 of the First Extraordinary Session of 
1960, effective November 13, 1960, the actions 
and resolutions of the Legislative Committee 
authorized by House Concurrent Resolution No. 
10 of the First Extraordinary Session of 1960, 
as reflected by the minutes of said Committee’s 
meetings, were approved and adopted by the 
Legislature, except with respect to the retention 
of the Superintendent and Attorney for the Or- 
leans Parish School Board, and said Superin- 
tendent and Attorney were discharged from 
their respective employments. 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of Louisiana, the House of Rep- 
resentatives and the Senate concurring, that the 
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appointment of Harold T. Porter, Earl O’Neal 
and Walter R. Latapie, to make deposits and 
draw checks or warrants for the withdrawal of 
funds on deposit to the credit of the Orleans 
Parish School Board or the Louisiana Legisla- 
ture School Account No. 1, be and the same is 
hereby set aside and terminated. 


BE IT FURTHER RESOLVED that in com- 
pliance with House Concurrent Resolution No. 
17 of the First Extraordinary Session of 1960, 
all banks or other depositories having custody of 
any funds credited to or standing in the name 
or account of the Orleans Parish School Board 
for the maintenance and operation of schools or 
school systems, shall transfer said funds to the 
Legislature of Louisiana in the account under 
the name of “Louisiana Legislature School Ac- 
count No. 1” and that no funds shall be drawn 
from said account except upon checks or war- 
rants drawn against said account and signed by 
two representatives of the Louisiana Legisla- 
ture, to be designated by its Concurrent Reso- 
lution, and a certified copy thereof with the sig- 
natures of said representatives served upon and 
furnished to said banks and depositories, and 
that said banks and depositories shall at all 
times be protected in recognizing as such agents 
the persons to be named in said Concurrent 
Resolution. 


BE IT FURTHER RESOLVED that the 
Whitney National Bank of New Orleans, Hi- 
bernia National Bank in New Orleans, National 
Bank of Commerce in New Orleans, National 
American Bank of New Orleans, and Bank of 
New Orleans, formerly Progressive Bank and 
Trust Company, and all other depositories hav- 
ing funds on deposit to the credit of the Orleans 
Parish School Board of Louisiana Legislature 
School Account No. 1, be furnished with a 
certified copy of this resolution as special notice 
to said banks and depositories of the provisions 
hereof, and of all other Acts and resolutions 
of the Legislature of Louisiana above referred to. 
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EDUCATION 


Public Schools—Louisiana 


House Concurrent Resolution No. 26 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 3, 1960, condemns the 3-judge district court opinion 
of November 30, 1960 (5 Race Rel. L. Rep. 1008, supra), as “palpably dangerous and 

. a threat to the survival, not only of state governments everywhere, but also to the sur- 
vival of the Constitution of the United States.” The resolution repeats the interposition 
implementation procedure of House Concurrent Resolution No. 21 of the first extraordi- 
nary 1960 session (5 Race Rel. L. Rep. 1211, supra), as authorized by Act No. 2 of the first 


extraordinary 1960 session (5 Race Rel. L. Rep. 1177, supra.) 


WHEREAS, the Three-Judge United States 
District Court, Eastern District of Louisiana, 
has on this 30th day of November, 1960, de- 
clared that all Acts and Resolutions of the Lou- 
isiana Legislature, bearing upon segregation of 
the races in the public school system, are un- 
constitutional, NOT because any of said Acts 
and Resolutions violate any provision of the 
United States Constitution, but simply because 
they require segregation in the public school 
system; and, 


WHEREAS, the effect of said decision of said 
Three-Judge Court is that INTEGRATION is 
the supreme law of the land instead of the 
United States Constitution; and, 


WHEREAS, said decision is palpably dan- 
gerous and constitutes a threat to the survival, 
not only of state governments everywhere, but 


also to the survival of the Constitution of the 
United States; and, 


WHEREAS, such decision points up more 
than ever the desperate necessity for INTER- 
POSITION as declared by Act No. 2 of the 
First Extraordinary Session of 1960 of the 
Louisiana Legislature, 


NOW, THEREFORE, BE IT RESOLVED 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
the public policy of the State of Louisiana, as 
expressed and declared in Act No. 2 of the 
First Extraordinary Session of 1960, and in all 
other Acts and Resolutions declaring, establish- 
ing and implementing the public policy of this 
State in respect to interposition and segregation 
of the races in the public school system, be and 
said public policy is hereby REAFFIRMED and 
again declared to be the public policy of the 
State of Louisiana. 





EDUCATION 


Public Schools—Louisiana 


Act No. 2 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 3, 1960, revives and reenacts statutes creating the Orleans Parish 
school board which had been repealed by Acts 17 and 25 of the first extraordinary 1960 





session (5 Race Rel. L. Rep. 1191, 1196, supra). For judicial comment on the repeal, see 


5 Race Rel. L. Rep. 1023, supra. 


AN ACT TO revive, amend and reenact Sec- 
tion 121 of Title 17 of the Louisiana 
Revised Statutes of 1950, which was re- 
pealed by Section 2 of Act No. 25 of the 
first Extra Session of 1960, approved No- 
vember 8, 1960, so as to create the School 
Board of the Parish of Orleans, provide 


for the interim appointment of its mem- 
bers and for the election of their successors 
at the congressional elections in the Parish 
of Orleans, to fix their terms, to prescribe 
the powers and authority of the School 
Board of the Parish of Orleans, to reserve 
certain powers to the Legislature relative 








1224 


to the public schools, the effect upon this 
Act of the suspension of R.S. 17:121 by 
House Concurrent Resolution No. 10, as 
amended by House Concurrent Resolution 
No. 17, of the first Extra Session of 1960, 
and to repeal all laws or parts of law in 
conflict with this act to the extent only of 
such conflict. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That Section 121 of Title 17 of the 
Louisiana Revised Statutes of 1950, which was 
specifically repealed by Act No. 25 of the first 
Extra Session of 1960, approved November 8, 
1960, and, also repealed, insofar as said R.S. 
17:121 is in conflict therewith, by Act No. 17 of 
the first Extra Session of 1960, approved No- 
vember 8, 1960, and which RS. 17:121 was 
suspended by Section 6 of House Concurrent 
Resolution No. 10 of the first Extra Session of 
1960, as amended by House Concurrent Reso- 
lution No. 17 of said Extra Session, Section 6 
of which latter resolution specifically preserved 
the suspension by said Section 6 of House Con- 
current Resolution No. 10, be revived, amended 
and re-enacted, so as to read as follows: 


“Section 121 A. There is hereby created 
a school board for the Parish of Orleans, to 
be known and designated ‘School Board of 
the Parish of Orleans’ to consist of five mem- 
bers, to be elected at large from the Parish 
of Orleans, at the congressional elections in 
the City of New Orleans in accordance 
with law. The members to serve in the 
interim from the time this act takes effect 
until the next congressional election in the 
Parish of Orleans shall be appointed by the 
Governor, and thereafter their successors 
shall be elected as provided in the primary 
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and general election laws for other parish 
school boards. The first members elected 
shall draw lots for two terms of two 
years, two terms of four years, and one 
term of six years, and their successors shall 
be elected for terms of six years. 


“The School Board of the Parish of Or- 
leans shall have power and authority to 
borrow, receive and disburse money. It may 
levy, collect and receive school taxes as now 
authorized by the Constitution and laws of 
the State of Louisiana. It shall deposit all 
funds received by it in a bank or banks 
approved as fiscal agents of the state. 

“B. The Legislature of Louisiana re- 
serves to itself all powers vested in it by 
law, relative to the public schools of the 
Parish of Orleans, and particularly by Act 
No. 17 and any other act or resolution 
passed at the first or second Extra Session 
of 1960, except as to the powers and author- 
ity herein specifically granted to School 
Board of the Parish of Orleans.” 


Section 2. The suspension of laws by Act No. 
17 of the first Extra Session of 1960 and the 
suspension of R.S. 17:51 by House Concurrent 
Resolution No. 10 of the said Extra Session, as 
amended, only insofar as said suspensions are in 
conflict with this act, are hereby terminated. 


Section 3. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 4. The necessity for the immediate 
passage of this Act having been certified by 
the Governor to the Legislature while in ses- 
sion, in accordance with Section 27 of Article 
III of the Constitution of Louisiana, this Act 
shall become effective immediately upon ap- 
proval by the Governor. 





EDUCATION 


Public Schools—Louisiana (Tuition Grants) 


Act No. 3 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 4, 1960, sets up a program of tuition grants for children attend- 
ing non-profit, non-sectarian, non-public schools. Similar earlier legislation is repealed, spe- 
cifically Act 258 of 1958 (3 Race Rel. L. Rep. 1062). 


AN ACT To provide for a system of educa- 
tion expense grants for school children at- 
tending non-profit, non-sectarian, non-public 


schools; to provide the manner of pzyment 
of such grants; to provide the conditions 
of eligibility for such grants; to authorize 
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the State Board of Education to approve 
private schools at which such grants may be 
expended and to prescribe certain rules 
and regulations in connection with the ap- 
plications for such grants; to provide for 
judicial review of the denial or disapproval 
of applications for such grants; to provide 
criminal penalties for the violation of this 
Act; and to repeal all laws or parts of laws 
in conflict herewith and particularly Act 
258 of 1958 and Sections 391.1 through 
391.16 of Title 17 of the Louisiana Revised 
Statutes of 1950, as amended. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That the Legislature of Louisiana 
recognizes and hereby affirms that knowledge, 
morality, and adherence to fundamental princi- 
ples of individual freedom and responsibility are 
necessary to good government and the happi- 
ness of mankind; and further affirms that schools 
and the means of education ought forever to be 
encouraged. The value and importance of our 
public schools are known and acknowledged by 
our people. It is the purpose of the State of 
Louisiana to make available, under the condi- 
tions and qualifications set out in this Act, 
education expense grants for the private educa- 
tion of any child residing in this State. Such 
grants as are provided herein are made to and 
for the child, and not to the institution furnish- 
ing the educational facilities. In so doing it is 
the hope of the Legislatiure of Louisiana that 
all people within our state shall respect deeply- 
felt convictions, and that our public school sys- 
tem shall be continually strengthened and im- 
proved, and sustained by the support of all our 
citizens. 


Section 2. That every child residing in this 
State is entitled to apply for an education ex- 
pense grant from the state and local funds ap- 
propriated for that purpose. Such grants shall 
be available only for education in a private, 
non-profit, non-sectarian school. For purposes 
of this Article, a non-sectarian school is defined 
as a school whose operation is not controlled 
directly or indirectly by any church or sectarian 
body or by any individual or individuals acting 
on behalf of a church or sectarian body. 


Section 3. That it shall be the policy of the 
State to make an education expense grant avail- 
able to each eligible child, as provided under 
this Act, which is equal to the per-day, per- 
student amount of state and local funds ex- 
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pended on public schools throughout the State 
during the preceding school year, but in no 
event, shall a grant for any child exceed the 
amount actually expended for the private edu- 
cation of such child. The governing authority 
for each parish or local school system shall de- 
termine the maximum amount of the grant to 
be made available to each child, and in so doing, 
shall take into account the total expenditures 
for all current expenses. 


Section 4, That application for an education 
expense grant shall be made to the governing 
authority of the school system of the parish or 
city in which the child resides. Such applica- 
tion shall be on standard form prescribed by 
the State Board of Education for that purpose 
and shall be signed under oath or affirmation 
by the parent or guardian of or the person 
standing in loco parentis to the child for whom 
application is made. 


Section 5. That application for an education 
expense grant shall be approved if the govern- 
ing authority of the parish or local school sys- 
tem to whom application is made finds that: 


(a) The child for whom application is made 
resides within the parish or city; and 


(b) Such child is enrolled in or has been ac- 
cepted for enrollment in a private non-sectarian 
school, recognized and approved by the Lou- 
isiana State Board of Education. 


Section 6. Each application for an education 
expense grant shall specify the number of school 
days for which the grant is requested, but in no 
event shall any one application be for more than 
one school year or the equivalent of one hundred 
eighty (180) school days. If the conditions of 
Section 5 of this Act continue to be met, ap- 
plication may be filed on behalf of a child, who 
has received benefits under a previous applica- 
tion, for another school year or part thereof. 


Section 7. That upon approving the applica- 
tion for an education expense grant from state 
and local funds, the governing authority of each 
parish or local school system shall give notice in 
writing to the parent or guardian or person 
standing in loco parentis to the child concerned 
of an education grant commitment for a specified 
number of school days and for a specified 
amount for each school day, but no one com- 
mitment shall exceed one hundred eighty (180) 
school days. So long as the requirements set out 
in paragraphs (a) and (b) of Section 5 of this 
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Act are met during the period of the education 
grant commitment, the governing authority of 
each parish or local school system, unless re- 
quested otherwise by the parent or guardian or 
person standing in loco parentis, shall continue 
payments under such commitments. 


Section 8. That upon disapproval of an ap- 
plication for an education expense grant, payable 
from state and local funds, the governing au- 
thority of each parish or local school system 
shall give notice to the applicant by registered 
mail, and any applicant may within ten (10) 
days after receipt of such notice apply to such 
governing authority for a hearing, and shall be 
given a prompt and fair hearing on the question 
of entitlement to an education expense grant. 
The governing authority shall render prompt 
decision upon such hearing, and if the governing 
authority shall affirm its previous action of dis- 
approval of the application, notice shall be given 
to the applicant by registered mail, and any 
applicant aggrieved by the action of the govern- 
ing authority may, within ten (10) days after 
receipt of such notice, file a petition in the 
District Court of the parish in which the govern- 
ing authority of the parish or local school system 
sits for a hearing in the matter on all questions 
of fact and of law. Notice of the petition shall 
be properly served upon the governing authority 
of the parish or local school system. Said 
governing authority shall have fifteen (15) 
days after receipt of notice of the petition within 
which to prepare and furnish to the petitioner 
or his attorney a certified transcript of the 
record in the case for filing in the District Court, 
which record shall include a copy of the ap- 
plication and any official orders and rulings of 
the governing authority in the case. Additional 
time for preparation of the record may be 
granted to the governing authority of the parish 
or local school system, for good cause, upon 
motion before the clerk of the District Court. 
The petition in the District Court may be heard 
by the resident judge of the district or by the 
judge presiding at a term of court in that district, 
and such judge shall have authority to take 
testimony and examine into the facts of the case, 
and to determine all questions of fact and of 
law, and enter judgment thereon. From the 
judgment of the District Court an appeal may 
be taken by the petitioner or the governing 
authority of the parish or local school system, in 
the same manner as other appeals are taken 
from judgments of such court in civil actions. 
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Section 9, That payments of education expense 
grants shall be made by check upon receipt of 
satisfactory evidence that the child for whom 
payment is made actually attended a private 
non-sectarian school, recognized and approved 
by the Louisiana State Board of Education. The 
school attended shall furnish, upon forms pre- 
scribed by the State Board of Education, a 
sworn certificate signed by the director or other 
appropriate official of the school, showing the 
number of school days actually attended by the 
child for whom payment is made. A child is 
deemed to be in attendance, within the mean- 
ing of this Section, although temporarily absent 
due to illness or other good cause, so long as 
such child is enrolled in the school as a bona 
fide student. Checks in payment of education 
expense grants shall be made payable jointly 
to the parent or guardian or the person stand- 
ing in loco parentis to the child and the school 
which the child attended, and shall be mailed 
to the parent or guardian or person standing in 
loco parentis to the child or the school, as mu- 
tually agreed upon for endorsement; provided, 
that if the school attended shall indicate in its 
certificate that the tuition and expenses for such 
child have already been paid, the check shall 
be made payable to the parent or guardian or 
person standing in loco parentis alone and 
mailed to such individual. 


Section 10. That payments of education ex- 
pense grants shall be made by the governing 
authority of each parish or local school system 
monthly, bimonthly or quarterly in accordance 
with uniform regulations adopted and promul- 
gated by the State Board of Education. The 
State Board of Education is authorized and di- 
rected to prescribe standard forms for applica- 
tion for grants, for notice of education grant 
commitment, for certificates of attendance, and 
such other forms as may be necessary or desir- 
able in the administration of the provisions of 
this Act. The State Board of Education shall 
have general supervison and administration of 
the funds provided by the Legislature for edu- 
cation expense grants, and it is intended that 
such funds shall be managed and allotted by 
the State Board of Education. 


Section 11. That payments of individual ed- 
ucation expense grants from state and local 
funds shall be made only by vouchers author- 
ized by the governing authority of each parish 
or local school system. The fiscal procedures 
prescribed in other Acts of this State, unless in 
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conflict with some specific provision in this Act, 
shall apply to the handling and management 
of state and local funds appropriated for ed- 
ucation expense grants. 


Section 12. That no education expense grant 
shall be paid for any child except for atten- 
dance at a private non-sectarian school as ap- 
proved by the Louisiana State Board of Educa- 
tion. It shall be the duty of the State Board of 
Education to maintain a current list of all such 
approved schools and to furnish such informa- 
tion from time to time to the governing author- 
ity of each parish and local school system. 
Payment of education expense grants for or on 
behalf of any child attending such a school shall 
not vest in the State of Louisiana, the State 
Board of Education or any agency or political 
subdivision of the State any supervision or con- 
trol whatever over such non-public schools or 
any responsibility whatever for their conduct and 
operation. 


Section 13. That the governing authority of 
each parish or local school system may appro- 
priate amounts from any local tax or non- 
tax funds and state funds for an education 
expense grant. In no event shall the total of 
grants for any one child, from state and local 
funds, exceed the amount of actual expenses 
incurred in the private education of such child. 


Section 14, That any person who shall know- 
ingly make any false affidavit or shall knowingly 
swear or affirm falsely to any matter or thing 
required by the terms of this Act to be sworn 
or affirmed to, shall be guilty of perjury, and 


upon conviction shall be punished by a fine 
and imprisonment as other persons committing 
perjury are punishable. 


Section 15, That it shall be unlawful for any 
parent or guardian or the person standing loco 
parentis to a child to accept any payment 
authorized by this Act knowing that the child 
for whose benefit the payment is received did 
not actually attend, or was not actually a bona 
fide student at a private non-sectarian school 
during the period for which payment is received. 
Any person violating this Section shall be guilty 
of a felony and upon conviction shall be pun- 
ished by imprisonment in the State Penitentiary 
for not more than five (5) years or by a fine 


_of not more than Five Thousand Dollars ($5,- 


000.00) or by both such fine and imprisonment. 


Section 16. That it shall be unlawful for any 
official or employee of any school, acting wil- 
fully or corruptly, to receive any payment of a 
grant authorized by this Act, knowing that said 
school is not entitled to such payment. Any 
person violating this Section shall be guilty of a 
felony and upon conviction shall be punished by 
imprisonment in the State Penitentiary for not 
more than five (5) years or by a fine of not 
more than Five Thousand Dollars ($5,000.00) 
or by both such fine and imprisonment. 


Section 17. All laws or parts of laws in con- 
flict herewith be and the same are hereby re- 
ed. Act 258 of 1958 and Sections 391.1 
through 391.16 of Title 17 of the Louisiana Re- 
vised Statutes of 1950, be and the same are 
hereby repealed. 
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House Concurrent Resolution No. 27 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 4, 1960, allows the Orleans Parish School Board cre- 
ated by Act No. 2 of the second extraordinary ‘session (5 Race Rel. L. Rep. 1223) to 
borrow, receive, and disburse funds for the operation of the parish schools, 


WHEREAS, by the specific provisions of Act 
No. 2 of the Second Extraordinary Session of 
1960 of the Louisiana Legislature, which be- 
came effective upon approval by the Governor 
on December 3, 1960, the School Board of 


the Parish of Orleans shall have power to bor- 
row, receive and disburse money, and to levy, 
collect, and receive school taxes as now author- 
ized by the Constitution and Laws of the State 
of Louisiana; and, 
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WHEREAS, in order to keep the public 
schools of Orleans Parish open and operating, 
in accordance and consistent with the oft re- 
peated intent of this Legislature, to achieve 
that purpose, it has become necessary to secure 
funds for the purpose of meeting the day to 
day usual, ordinary, and necessary expense of 
operation of said school system; and, 


WHEREAS, such funds can be borrowed 
upon the security of the pledge and/or assign- 
ment of taxes collected and to be collected 
for and received by the School Board of the 
Parish of Orleans, as created by Act 2 afore- 
mentioned, and upon the full faith and credit 
of the State of Louisiana, subject to approval 
by the State Bond and Tax Board; and, 


WHEREAS, the estimated financial needs and 
requirements of said board for such purposes 
will not exceed the sum of Twelve Million and 
no/100 Dollars ($12,000,000.00) for the period 
ending June 30, 1961; 


NOW, THEREFORE, BE IT RESOLVED by 
the Legislature of Louisiana, the House of Rep- 
resentatives and the Senate concurring, that the 
School Board of the Parish of Orleans, created 
by Act 2 of the Second Extraordinary Session 
of 1960, empowered as therein provided, be and 
said Board is fully hereby authorized, em- 
powered, and directed to borrow such sum or 
sums of money as in the sole and uncontrolled 
discretion of a majority of the membership 
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thereof said majority may deem necessary for 
the proper operation of the public schools of 
the Parish of Orleans; and, 


BE IT FURTHER RESOLVED that the 
School Board of the Parish of Orleans, as created 
by the aforementioned Act No. 2, be and it is 
hereby specifically authorized and empowered 
to secure said loan or loans and to guarantee 
the repayment thereof by the pledge and/or 
assignment of the proceeds of taxes collected 
and to be collected by and on behalf of said 
Board; and, 


BE IT FURTHER RESOLVED that any loans 
made or money borrowed by the aforesaid 
School Board of the Parish of Orleans, pursuant 
to the authority of this Resolution, and of Act No. 
2 of the Second Extraordinary Session of 1960, 
shall be further secured and repayment guar- 
antted by the full faith and credit of the State 
of Louisiana, which full faith of credit is hereby 
pledged for such guarantee and repayment; and, 


BE IT FURTHER RESOLVED that the 
Bond and Tax Board of the State of Louisiana 
be and it is hereby requested to promptly con- 
sider and approve all applications by the afore- 
said School Board of the Parish of Orleans for 
authority to borrow any sum or sums of money 
not in excess of the total sum and amount of 
Twelve Million and no/100 Dollars ($12,000,- 
000.00), for the period ending June 30, 1961. 
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House Concurrent Resolution No. 28 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 4, 1960, advises banks holding funds belonging to the 
“defunct Orleans Parish School Board” to release them, any order of any federal court not- 


withstanding. 


WHEREAS, sums of money in excess of 
Seven Hundred Thousand and no/100 Dollars 
($700,000.00) are presently illegally on deposit 
in cértain banks in the City of New Orleans, 
Louisiana, to the account of the now defunct 
Orleans Parish School Board; and, 


WHEREAS, the now defunct Orleans Parish 
School Board has assumed authority to institute 


legal proceedings against said Banks seeking to 
compel recognition of the validity of certain 
orders of payment issued by said defunct Board 
against said accounts for the purpose of forcing 
payment of such orders; and, 


WHEREAS, the release of subject sums 
would be detrimental to the best interest of the 
public school system of the Parish of Orleans, 
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and would be in violation and disregard of 
Acts and Resolutions previously adopted by the 
Legislature of the State of Louisiana; and, 


WHEREAS, said now defunct School Board 
has instituted its illegal proceedings in a Federal 
Court which has no authority whatsoever over 
State funds belonging to the Legislature of the 
State of Louisiana dedicated for the purpose of 
discharging financial obligations incurred in 
the operation of the Orleans Parish School sys- 
tem; and, 


WHEREAS, this Legislature fully recognizes 
its obligation to provide payment of all sums 
which in its judgment are properly due the for- 
mer employees and legitimate creditors of the 
now defunct Orleans Parish School Board, and 
in order to discharge such obligation, must have 
the aforementioned deposited sums; and, 


WHEREAS, the release of such funds to any 
party other than the State of Louisiana would 
be inimical to compliance with or satisfaction 
of such obligation; and, 


WHEREAS, for the reasons assigned, any 
payment made by any Bank for the purpose 
of honoring any checks heretofore or hereafter 
issued for any purpose by the said now de- 
funct School Board, orders of the Federal 
Court now or hereafter to be rendered not- 
withstanding, would be in violation, derogation 
and disregard of the oft stated policy and the 
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direct order of the Legislature of the State of 
Louisiana, and would constitute serious injury, 
damage and monetary loss to the State of Lou- 
isiana; 


NOW, THEREFORE, BE IT RESOLVED, 
by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
any and all banks in the City of New Orleans, 
Louisiana, in which funds are on deposit to 
the account of the now defunct Orleans Parish 
School Board, be and said bank or banks are 
hereby directed to refuse and deny payment 
of all checks and other orders of payment 
heretofore or hereafter issued by said now de- 
funct Orleans Parish School Board, any order 
of any Federal Court to the contrary notwith- 
standing. 


BE IT FURTHER RESOLVED, that any and. 
all such banks are hereby warned and further 
notified that the Legislature of Louisiana will 
hold them to a strict accounting and will de- 
mand full and immediate indemnification in 
event of any violation, disregard or failure of 
compliance with this Resolution. 


BE IT FURTHER RESOLVED, that copies 
of this Resolution be delivered to such banks in 
the City of New Orleans, Louisiana, as may 
be deemed necessary by the Speaker of the 
House of Representatives and by the President 
of the Senate. 
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Act No. 4 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 5, 1960, requires the officers of Educational Co-operative Corpora- 
tions organized under Act 257 of 1958 (3 Race Rel. L. Rep. 768) to furnish bond as a con- 


dition to receiving tuition grants. 


AN ACT To require all officers of Educa- 
tional Cooperative Corporations organized 
under the provisions of Act No. 257 of 1958 
(Chapter 15 of Title 17 of the Louisiana 
Revised Statutes of 1950, as amended) hav- 
ing custody or control of funds, to furnish 
bond in favor of the Educational Cooper- 
ative Corpration as a condition of receiving 
grant-in-aid payments and fixing the amount 


of such bond; and to provide for an audit 
of the funds of Educational Cooperative 
Corporations. 


Be it enacted by the Legislature of Louisiana: 


Section 1. That no Educational Cooperative 
Corporation organized under the provisions of 
Act No. 257 of 1958 (Chapter 15 of Title 17 
of the Louisiana Revised Statutes of 1950, as 


° 
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amended) shall receive any payments of funds 
as grants-in-aid for pupils attending non-sectar- 
ian private schools, until all officers and em- 
ployees of any such Educational Cooperative 
Corporation, having custody and control of 
funds, shall have furnished bond in favor of the 
Educational Cooperative Corporations, in a 
sum fixed by said Corporation, which bond shall 
not be for less than one-fourth over and above 
any amount that may come into the possession 
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of said Corporation, and which shall be in- 
creased or diminished accordingly. The pre- 
mium on such bond shall be paid by the Cor- 
poration. ; 


Section 2. Audits shall be made by any Ed- 
ucational Cooperative Corporation of its ac- 
counts by a certified public accountant at least 
annually. Copies of the reports of such audits 
shall be furnished to the members of the Ed- 
ucational Cooperative Corporation. 
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House Concurrent Resolution No. 29 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 11, 1960, restates the legislature’s support of the sep- 
arate-but-equal concept, and assures Negro citizens that its program of resisting integration 
“is not based upon any animosity or ill will toward the Negro race but is based solely upon its 
determination to defeat subversive attempts by the disloyal persons and organizations to drive 





a wedge between our races and bring trouble, anxiety, and heartbreak to our Negro 


citizens.” 


WHEREAS, the State of Louisiana has striven 
to the utmost of its ability to assist the poor, the 
helpless, and the downtrodden, regardless of 
race, creed, or color, in every governmental 
activity, particularly in education, health, and 
welfare, and desires to continue these policies 
in the future, and 


WHEREAS, the segregation of the races in 
the State of Louisiana under the separate but 
equal doctrine of the 14th Amendment to the 
Constitution of the United States of America 
has proven throughout the ages to be the only 
formula by which large numbers of people of 
various races can live and work in peace and 


harmony, and 


WHEREAS, the separate but equal constitu- 
tional doctrine has made possible the continual 
advancement of the members of the Negro Race 
in education, industry, home life, self-determi- 
nation and independence of action and has re- 
sulted in the reduction and elimination of 
much of the fear, conflict, and animosity which 
formerly plagued both races as a result of the 
“reconstruction” and 


WHEREAS, certain individuals and groups in 
our nation are attempting to use the members 
of the Negro race as a political, social, and eco- 
nomic block for their own clandestine purposes 
which individuals and groups are vehemently 
opposed to anything conducive to peaceful re- 
lations between the races, and 


WHEREAS, these individuals and groups 
realize full well that forced integration of the 
races will convert every personal argument into 
a racial conflict and will destroy the good-will, 
friendship and respect which now exists to be 
replaced with bitterness and hatred, and 


WHEREAS, the majority of people advo- 
cating integration are sincere and conscientious, 
but do not understand fully the issues involved 
or the hidden motives of the individuals and 
groups mentioned above, and 


WHEREAS, the Legislature of Louisiana 
wishes to assure its Negro citizens that its de- 
termination to destroy forced integration in the 
State is not based upon any animosity or ill- 
will toward the Negro race, but is based solely 
upon its determination to defeat subversive at- 
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tempts by the disloyal persons and organizations 
to drive a wedge between our races and bring 
trouble, anxiety, and heartbreak to our Negro 
citizens, 


NOW, THEREFORE, BE IT RESOLVED, 
by the House of Representatives of the Legis- 
lature of Louisiana, the Senate thereof concur- 
ring, that the Negro citizens of our State be 
reassured that the Legislature of Louisiana 
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values- and appreciates deeply the sincere 
friendship, cooperation and understanding of 
the vast majority of our Negro citizens and is 
looking forward to the continued improvement 
in racial relations in our State in the future, 
and that the Legislature directs its wrath, in- 
dignation and opposition only to those who 
would, for their own selfish and disloyal pur- 
pose, bring suffering and tribulation upon the 
Negroes of our State. 
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Public Schools—Louisiana 


House Concurrent Resolution No. 34 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 11, 1960, expresses the intention to pay teachers and 
others who are away from their employment when such absence is occasioned by compliance 
with the constitution and laws of Louisiana and the policies, rules and regulations of the State 
Board of Education. The intention is also expressed not to pay employees who fail to comply 
with the constitution and laws of Louisiana or the policies, rules, and regulations of the State 
Board of Education. The attorney general is authorized to provide counsel for school 
employees involved in legal proceedings because of compliance with Louisiana law. 


WHEREAS, it is the policy of the State of 
Louisiana to preserve, protect and maintain 
salaries and other emoluments of all school em- 
ployees during time necessarily spent by such 
employees away from their normal duties when 
such absence is necessary to comply with the 
Constitution and laws of the State of Louisiana 
and the policies, rules and regulations of the 
State Board of Education; and, 


WHEREAS, it is not the policy of the State 
of Louisiana to preserve, protect and maintain 
salaries and other emoluments of school em- 
ployees who fail to comply with the Constitu- 
tion and laws of :the State of Louisiana and 
the policies, rules and regulations of the State 
Board of Education; and, 


WHEREAS, compliance with the Constitution 
and laws of the State of Louisiana and the 
policies, rules and regulations of the State Board 
of Education may result in one or more school 
employees becoming involved in legal pro- 
ceedings in which representation of such em- 
ployee or employees by counsel would be 
necessary. 


NOW, THEREFORE, BE IT RESOLVED 


by the Legislature of Louisiana, the House of 
Representatives and the Senate concurring, that 
this Legislature go on record as committing it- 
self to the payment of all salaries and other 
emoluments of school employees during the 
time such employees are away from their nor- 
mal duties when such absence is occasioned by 
and necessary to compliance with the Constitu- 
tion and laws of the State of Louisiana and 
the policies, rules and regulations of the State 
Board of Education. 


BE IT FURTHER RESOLVED that no sal- 
aries or other emoluments of school employees 
shall be paid in any case where any such em- 
ployee fails to comply with the Constitution 
and laws of the State of Louisiana and the 
policies, rules and regulations of the State 
Board of Education. 


BE IT FURTHER RESOLVED that the At- 
torney General be and he is hereby authorized 
to provide legal counsel for any and all school 
employees who become involved in any legal 
proceeding as a result of compliance with the 
Constitution and laws of Louisiana and the 
policies, rules and regulations of the State Board 
of Education. 
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Public Schools—Louisiana 


House Concurrent Resolution No. 35 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 11, 1960, authorizes use of school auditoriums and 
other facilities by parents of school children for meetings held in connection with matters per- 


taining to education. 


BE IT RESOLVED by the Legislature of 
Louisiana, the House of Representatives and 
the Senate concurring, that parents of school 
children of the State of Louisiana be and they 


are hereby authorized to utilize auditorium and 
other school facilities for meetings held in con- 
nection with any and all matters pertaining to 
education in this State. 
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Public Schools—Louisiana 


Act No. 5 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 15, 1960, repeals legislation permitting the Orleans Parish 
School Board, or its successor, to select its own attorney and to fix and pay his salary. 


AN ACT TO amend and re-enact Section 261 
of Title 42 of the Louisiana Revised Sta- 
tutes of 1950, as amended by Act No. 264 
of 1952, relative to representation by the 
district attorneys and the Attorney General 
of certain parish, state and city boards and 
commissions, so as to repeal the provision 
permitting the Orleans Parish School Board, 
or its successor, to select its own attorney 
and to fix and pay his salary. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 261 of Title 42 of the Lou- 
isiana Revised Statutes of 1950 is hereby 
amended and reenacted to read as follows: 


§ 261. Attorney General to be counsel 
for boards and commissions 


A. The Attorney General in the Parish 
of Orleans and the district attorneys of 
the several judicial districts, other than 
the parish of Orleans, shall exofficio and 
without extra compensation, general or 
special, be the regular attorneys and coun- 
sel for the parish governing authorities, 
parish school boards, and city school boards 
within their respective districts and of 
every state board or commission domiciled 
therein, the members of which, in whole 


or in part, are elected by the people, or ap- 
pointed by the Governor or other prescribed 
authority, except the state boards and com- 
missions domiciled at the city of Baton 
Rouge, and all boards in charge or in con- 
trol of state institutions. 


B. All legal services for parish governing 
authorities, parish school boards, city school 
boards and all state boards and commis- 
sions, including levee boards, hospital and 
asylum boards, educational boards and 
dock boards, the members of which in 
whole or in part, are elected by the peo- 
ple or are appointed by the Governor, or 
other prescribed authority, in reference to 
the issuance of bonds, notes or other evi- 
dences of indebtedness, whether in the origi- 
nal instance, or for refunding purposes, 
shall be under the supervision, control and 
authority of the Attorney General. 


C. It shall be unlawful for any parish 
governing authority, school board, or state 
board or commission to retain or employ, 
for any compensation whatever, any at- 
torney or counsel to represent it generally, 
or, except as provided in R.S. 42:263, to re- 
tain or employ any special attorney or coun- 
sel, for any compensation whatever, to rep- 
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resent it in any special matter, or pay any 
compensation for any legal services what- 
ever; provided, that the Board of Commis- 
sions of the Port of New Orleans shall 
select its own attorney, who shall also be 
the attorney for the Orleans Levee Board, 
without additional compensation from the 
levee board. 


The provisions of this Part shall not apply 
to the board of assessors of the Parish of 
Orleans, the salary of whose attorney is 
paid by the city of New Orleans, nor shall 
it apply to the Board of Liquidation of 
the City Debt, created by Act 110 of 1890. 


D. Any party who shall file suit against 
any duly elected or appointed public off- 
cials of the State of Louisiana or any of 
its agencies or political subdivisions for any 
matter arising out of the performance of 
the duties of his office other than matters 
pertaining to the collection and payment of 
taxes and those cases where the plaintiff 
is seeking to compel the defendant to 
comply with and apply the laws of the 
State of Louisiana relative to the registra- 
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tion of voters, and who shall be unsuccess- 
ful in his demands shall be liable to said 
public official for all attorneys’ fees in- 
curred by said public official in the defense 
of said lawsuit or lawsuits, which said at- 
torneys’ fees shall be fixed by the court, 


The defendant public official shall have 
the right by rule to require the plaintiff to 
furnish bond, as in the case of bond for 
costs, to cover such attorneys’ fees before 
proceeding with the trial of said cause. 


Section 2. All laws or parts of law in con- 
flict herewith are hereby repealed and particul- 
arly the provisions of the Section C of Section 
261 of Title 42 of the Revised Statutes of 1950 
which provides that the Orleans Parish School 
Board is authorized to select its own attorney, 


whose salary shall be fixed and paid by the 
board. 


Section 3. The necessity for the immediate 
passage of this act was certified by the Gov- 
ernor to the Legislature while it was in session. 
This act shall, therefore, take effect immediately 
upon its approval by the Governor. 
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Act No. 6 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 15, 1960, makes it a misdemeanor to obstruct court orders or 
judicial process. The Act specifies that no injunctive relief shall be denied against such conduct 


on the ground that it is a crime. 


AN ACT making it a misdemeanor to ob- 
struct court orders or judicial process and 
providing penalties therefor. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Whoever, by threats or force, or 
wilfully prevents, obstructs, impedes, or inter- 
feres with, or wilfully attempts to prevent, ob- 
struct, impede, or interfere with, the due exer- 
cise of rights or the performance of duties 
under any order, judgment, or decree of a court 
of the State of Louisiana, shall be fined not 
more than $1,000 or imprisoned not more than 
one year, or both. 


No injunctive or other civil relief against the 
conduct made criminal by this Section shall be 
denied on the ground that such conduct is a 
crime. 


Section 2. All laws or parts of laws in con- 
flict herewith are hereby repealed. 


Section 3. The necessity for the immediate 
passage of this Act, having been certified by 
the Governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the Governor. 


Section 4. Provided, however, that nothing 
contained herein shall apply to a bona fide 
legitimate labor organization or to any of its 
legal activities such as lawful picketing, lawful 
assembly, or concerted activity in the interest of 
its members for the purpose of accomplishing 
or securing more favorable wage standards, 
hours of employment, or working conditions. 
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Public Schools—Louisiana 


Act No. 7 of the second extraordinary 1960 session of the Louisiana legislature, approved by 
the governor on December 15, 1960, authorizes the transfer of real and personal school 
property when the school in which such property was used has been indefinitely closed under 


authority of state law. 


AN ACT To authorize the alienation, by sale, 
lease or otherwise, of any real or personal 
school property by any parish or city school 
board, for cash or on terms of credit, used 
in the operation of any school or schools 
within its jurisdiction which has been in- 
definitely closed under the authority of any 
law of this state. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Any parish or city school board 
or other agency authorized by law may sell, 
lease or otherwise dispose of, at public or pri- 
vate sale, for cash or on terms of credit, any 
real or personal property used in connection 
with the operation of any school or schools 
within its jurisdiction which has been indefin- 
itely closed under the authority of any law of 
this state, to any private agency, group or per- 
sons, corporation, non-profit corporation, edu- 
cational cooperative corporation, or cooperative, 
bona fide engaged in the operation of a private 
nonsectarian school, when in the opinion of 
such board or agency the best interest of the 


school system would be served by such action. 
Any such sale, lease or disposal of such school 
property shall be on such terms and conditions 
and for such consideration as in the judgment 
of the School Board or such agency shall be to 
the best interest of the people and the education 
of the children of the parish or city. 


Section 2. If any provision or item of this 
Act or the application thereof is held invalid, 
such invalidity shall not affect other provisions, 
items or applications of this Act which can 
be given effect without the invalid provisions, 
items or application and to this end the provi- 
sions of this Act are hereby declared severable. 


Section 3. All laws or parts of law in con- 
flict herewith are hereby repealed. 


Section 4.The necessity for the immediate 
passage of this Act having been certified by 
the governor to the Legislature while in session, 
in accordance with Section 27 of Article III of 
the Constitution of Louisiana, this Act shall be- 
come effective immediately upon approval by 
the governor. 
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House Concurrent Resolution No. 36 of the second extraordinary 1960 session of the Louisi- 
ana legislature, approved on December 15, 1960, condemns the letter of a professor of English 
at Louisiana State University relating to the integration crisis and the legislature’s role. 
The Joint Legislative Committee on un-American Activities was directed to make an investi- 
gation and submit recommendations. 


WHEREAS, this Legislature has been ap- 
prised of a letter written by a full professor of 
English in the Department of English, Col- 


professor under his signature as Professor of 
English to the Honorable Wendell P. Harris, 
Senator from the Thirteenth Senatorial Dis- 





lege of Arts and Sciences, Louisiana State Uni- _ trict, said letter being dated November 14, 1960, 
versity and addressed and forwarded by said and 
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WHEREAS, the letter herein referred to con- 
tains emphatic statements which can only be 
interpreted to be intended as statements of fact 
but which in fact are not substantiated by cita- 
tion of recognized legal authority and which 
further cannot be so substantiated with cer- 
tainty, and 


WHEREAS, this said letter further contains 
statements which can only be intended to con- 
vey a contemptuous attitude toward the mem- 
bers of this Legislature as the legally elected 
representatives of the people of this State, and 


WHEREAS, the specific statements made in 
this letter go far beyond the expression of that 
personal opinion which constitutes the exercise 
of a fundamental right of every citizen fully 
recognized and protected by the members of 
this. Legislature, both individually and as the 
legislative branch of the state government, for 
the general tenor of this letter shows studied 
and intentional discourtesy, disrespect and con- 
tempt of a kind which, even if such blatant and 
unwarranted contempt of the Legislature of this 
or any other state could be disregarded when 
committed by a citizen in his personal capacity, 
cannot be overlooked when the statements con- 
stituting the contempt are made in such man- 
ner as to indicate irresponsibility and lack of 
respect for law and order on the part of a full 
professor in one of the most important educa- 
tional institutions in this state and in the 
United States, and 


WHEREAS, this letter not only was written 
and sent by a person charged with the responsi- 
bility of instructing students who, by his acts 
and attitudes plays an important part in the 
molding of the minds and characters of our 
young people, but also was done in such a man- 
ner, that is, the use of official stationery of the 
state university, as to hold himself out as an 
authorjzed representative of the University, with 
authority to express the views of the Depart- 
ment of English, the College of Arts and 


Sciences and, in fact, of our state university, 
and 


WHEREAS, this letter was brought to the 
attention of the proper authorities of the Uni- 
versity but to the best of our knowledge and 
belief no proper, positive action has been taken 
either by the President and administrative off- 
cers or by the Board of Supervisors of Lou- 
isiana State University either with regard to 
the specific letter to which reference herein is 
made or to the professor who wrote it or with 
regard to the positive preservation of the laws 
of this state and the efforts which are being 
made at great personal sacrifice by the mem- 
bers of the Legislature to maintain law and 
order and the way of life held sacred by the 
great majority of the citizens of this state whom 
these members have sworn to represent to the 


best of their ability. 


THEREFORE, BE IT RESOLVED by the 
House of Representatives of the Legislature of 
the State of Louisiana, the Senate thereof con- 
curring herein, that the Legislature does hereby 
go on record as condemning the actions of the 
professor of English on the faculty of the Lou- 
isiana State University who made scurrilous, un- 
warranted and unproven statements in his capa- 
city as a professor at the University which 
statements constitute an attack upon the char- 
acter, integrity and good intentions of the Leg- 
islature, and 


Be It Further Resolved that the Joint Legis- 
lative Committee on Un-American Activities is 
hereby directed to make an immediate and full 
scale study and investigation into the specific 
matter herein condemned and of such other 
related matters as may arise out of such in- 
vestigation and shall report its findings and 
recommendations with respect thereto im- 
mediately upon the completion of its study and 
investigation, said report to be made to the 
Governor of Louisiana, the Legislature of Lou- 
isiana and to such other persons as it deems 
necessary or desirable. 
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Public Schools—Arkansas 
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The Arkansas Legislature on March 16, 1959, approved a referendum on a proposed con- 
stitutional amendment which would have authorized local school districts to close their 
schools and substitute a system of financial aid to individual students. In the November 8, 
1960, general election, the voters of Arkansas rejected the amendment by a margin of 307,- 


251 to 100,145. 


BE IT RESOLVED by the Senate of the State 
of Arkansas and by the House of Representa- 
tives of the State of Arkansas, a majority of 
all members elected to each House agreeing 
thereto: 


That the following is hereby proposed as an 
amendment to the Constitution of the State of 
Arkansas, and upon being submitted to the 
electors of the State for approval or rejection 
at the next general election for Representatives 
and Senators, if a majority of the electors voting 
thereon, at such an election, adopt such amend- 
ment, the same shall become a part of the Con- 
stitution of the State of Arkansas, to wit: 


SECTION 1. Intelligence and virtue being 
the safeguards of liberty and bulwark of a free 
and good government, it is hereby declared to 
be the public policy that Arkansas shall ever 
provide financial aid whereby all residents of 
this State between the ages of six and eighteen 
years may, as desired by them or their parents 
or guardians, receive gratuitous instruction; and, 
that the manner of administering such aid can 
best be determined at the local level. 


SECTION 2. Financial aid to carry out the 
aforesaid declared policy of the people of this 
State shall be raised at both the State and local 
levels through taxation now or hereafter author- 
ized by law. Financial aid at the State level shall 
be provided in such amounts, and distributed to 
school districts under such formula, or formulas, 
as the General Assembly shall, from time to 
time, determine; and, financial aid at the local 
level shall be provided in such amounts as shall, 
from time to time be determined by the qualified 
electors of the respective school districts. 


SECTION 3. The qualified electors of each 
school district shall have the right to determine 
by their vote at a special election called for the 
purpose, the manner of applying the financial 
aid available for the instruction of residents of 
the district between the ages of six and eighteen 
years; and such instruction may be provided 
either: (a) through a system of free public 


schools whereof the district will provide the 
physical plant, employ instructors, and do any 
and all things necessary to maintain a general, 
suitable and efficient system of free schools to 
be operated by the district; or (b) through stu- 
dent education financial aid whereof the district 
will apply all available funds for the equal 
benefit of all such residents for the periods of 
time during which they respectively receive in- 
struction in this State. 


SECTION 4. Subject to such limitations as 
may be imposed by law, exclusive jurisdiction 
for the government of each school district shall 
be vested in a board of directors. 


SECTION 5. There is hereby levied and 
there shall be collected an annual per capita tax 
of one dollar from each resident of this State 
over the age of twenty-one years, and the pro- 
ceeds thereof shall be used for educational pur- 
poses in such manner as is now or as hereafter 
may be provided by law. 


SECTION 6. Not less than fifteen days next 
preceding each annual school election, the board 
of directors of each school district shall pre- 
pare, approve and make public a proposed bud- 
get of expenditures in which there shall be set 
forth the amount of funds determined by the 
board as being necessary to provide, during the 
next following fiscal year, gratuitous instruction 
for residents of the district between the ages of 
six and eighteen years. The proposed budget 
shall set forth the estimated amounts, respec- 
tively, of funds necessary: (a) to meet the debt 
service requirements of the district’s issued and 
outstanding bonds; (b) to meet its other con- 
tractural obligations; (c) to pay insurance 
premiums on, and cost of maintenance or cus- 
todial care of, buildings and other property 
owned by the district; and (d), in such detail 
as the board shall determine, the estimated 
amount of funds required for other educational 
purposes. From the total of the aforementioned 
requirements for the fiscal year shall be de- 
ducted the estimated amount of funds to be 
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available to the district from State aid and from 
all other sources other than the local property 
tax, and the remainder as so determined shall 
be designated and known as the budget deficit. 
Based upon the assessed valuation of all taxable 
property within the territorial bounds of the 
district for the then current year, the board of 
directors shall determine the rate of tax levy 
necessary to provide, when applied to the 
amount of said assessed valuation, funds of 
sufficient amount to meet the aforesaid budget 
deficit; and the rate of tax levy as so determined 
shall be submitted for the approval or disap- 
proval of the qualified electors of the district 
at the next following annual school election. 
Whenever, at any annual school election, a ma- 
jority of the qualified electors of the district 
voting on the proposition shall approve the rate 
of tax levy proposed by the board of directors, 
then taxes shall be collected at the rate so ap- 
proved. In the event the rate shall not be ap- 
proved at any such election, then taxes shall 
be collected at the rate of thirty (30) mills on 
each dollar of assessed valuation, or at the rate 
approved at the next preceding annual school 
election, whichever rate shall be the lower fig- 
ure. Provided, that no rate of tax levy shall ever 
be less than the aggregate of the rates of any 
continuing levies theretofore approved for the 
purpose of meeting the debt service require- 
ments of the district’s issued and outstanding 
bonds unless funds for the payment thereof 
shall have otherwise been specifically provided 
for. 


SECTION 7. With respect to each school 
district, proposals for the issuance of bonds and 
for the collection of taxes at a continuing rate 
of levy for the payment thereof may be sub- 
mitted by the board of directors for the approval 
or disapproval of the qualified electors voting 
on the proposition.at any annual school election; 
and, upon petition of not less than ten per cent 
of the qualified electors of the district, or by 
resolution of the board of directors, such pro- 
posals may be submitted for the approval or 
disapproval of the qualified electors voting on 
any such proposition at a special election called 
for the purpose by the County Judge. No school 
district may issue bonds unless a majority of 
the qualified electors voting on any such proposi- 
tion at a school election shall approve the same; 
and no bonds or other evidences of debt here- 
after issued by any school district shall be 
secured by a lien on the property of the district, 
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and no district may pledge any of its revenues 
for the payment of said bonds or other evidences 
of debt except revenues to be derived from the 
collection of taxes upon taxable property within 
the district under a continuing rate of levy 
approved by a majority of the qualified electors 
voting on the proposition at a school election. 
The principal amount of any proposed bond 
issue may include the estimated amount of inter- 
est to be due on such bonds during the first 
year. 


SECTION 8. The manner of applying fi- 
nancial aid for the instruction of residents of 
any school district between the ages of six and 
eighteen years shall be changed, effective im- 
mediately, from the then existing manner to any 
other manner authorized by Section 3 hereof, 
whenever the proposition of making such change 
shall be approved by a majority vote of the 
qualified electors of the district voting on the 
proposition at a special school election called 
for that purpose by the County Judge of the 
county in which all or the major portion of 
the land area within the territorial bounds of 
any such district is located. The County Judge 
shall call such special election within thirty 
days after the receipt by him: (a) of a peti- 
tion containing the signatures of not less than 
a majority of the board of directors of the 
district; or (b) of petitions containing the sig- 
natures of not less than ten per cent of the qual- 
ified electors of the district. Provided, that not 
less than twelve months shall elapse after any 
such special election before another special elec- 
tion may be called for the purpose of again vot- 
ing on the proposition of changing the manner 
applying financial aid. 


In each instance in which the manner of 
applying financial aid for the instruction of resi- 
dents of the district between the ages of six 
and eighteen years shall be through student edu- 
cation financial aid, then all funds of the district, 
save only such funds as are necessary to meet 
the debt service requirements of the district's 
issued and outstanding bonds, to meet its other 
contractual obligations, and to pay insurance 
premiums on, and cost of maintenance or cus- 
.todial care of, buildings and other property 
owned by the district, shall be used for student 
education financial aid, and shall be applied 
equally for the benefit of all such residents for 
the periods of time during which they respec- 
tively receive instruction in this State. 
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SECTION 9. Either branch of the General 
Assembly at a regular or special session thereof 
may propose amendments to this measure, and, 
if any such proposal be agreed to by a majority 
of all the members elected to each house, such 
proposal shall be submitted to the electors of 
the State for approval or rejection at a special 
election called for the purpose by the Governor; 
and if a majority of the qualified electors voting 
at such special election adopt such amendment 
the same shall be operative on and after the 
30th day after the election at which it is ap- 
proved, unless otherwise specified in the amend- 
ment. Nothing in this section contained shall 
be construed to limit the power of the General 
Assembly to submit proposed amendments to 
this mesaure as provided by section 22 of Article 
19 of the Constitution of this State. 
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SECTION 10. The provisions of this measure 
are hereby declared to be severable. 


SECTION 11. Article 14 and Amendments 
Nos. 11 and 40 to the Constitution of this State 
are hereby repealed. 


SECTION 12. This amendment shall be self- 
executing, and its provisions shall be treated as 
mandatory, but laws shall be enacted by the 
General Assembly to facilitate its operation. 


SECTION 13. This amendment shall take 
effect and be in full force on and after the date 
of its approval at the November, 1960, General 
Election. Approved: March 16, 1959. 


C. G. “Crip” Hall 
Secretary of State 





CIVIL RIGHTS 
State Action—New Jersey 


Chapter 59 of the New Jersey Public Laws of 1960, approved June 21, 1960, amends the 
state’s law against discrimination [see also 2 Race Rel. L. Rep. 1032 (1957)] to change the 
name of its enforcing agency in the Department of Education from “Division Against Dis- 
crimination” to “Division on Civil Rights”; to require the Commissioner of Education to 
appoint a panel of hearing commissioners, any one of whom he may designate to conduct 
hearings and recommend findings of fact and conclusions of law; and to authorize the Com- 
missioner of Education to file complaints on his own initiative. Material in the amendatory act 





printed in italics is new, and material included within brackets is to be omitted. 


BE 1T ENACTED by the Senate and General As- 
sembly of the State of New Jersey: 


1. Section 8 of the act of which this act is 
amendatory is amended to read as follows: 


8. The commissioner shall 


a. Exercise all powers of the division not vested 
in the commission. 


b. Administer the work of the division. 


c. Organize the division into 2 sections, one of 
which shall receive, investigate, and act upon 
complaints alleging discrimination in employ- 
ment against persons because of race, creed, 
color, national origin or ancestry or because of 
their liability for service in the Armed Forces 
of the United States, and the other of which 


shall receive, investigate, and act upon complaints 
alleging other unlawful acts of discrimination 
against persons because of race, creed, color, 
national origin or ancestry; prescribe the organi- 
zation of said sections and the duties of his sub- 
ordinates and assistants. 


d. Subject to the approval of the commission 
and the Governor, appoint an assistant Commis- 
sioner of Education, who shall act for the com- 
missioner, in his place and with his powers, and 
such other directors, field representatives and 
assistants as may be necessary for the proper 
administration of the division and fix their com- 
pensation within the limits of available appro- 
priations. The assistant commissioner, directors, 
field representatives, and assistants shall not be 
subject to the Civil Service Act and shall be re- 
movable by the commissioner at will. 
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e. Appoint such clerical force and employees 
as he may deem necessary and fix their duties, 
all of whom shall be subject to the Civil Service 
Act. 


f. Maintain liaison with local and State officials 
and agencies concerned with matters related to 
the work of the division. 


g. Subject to the approval of the commission 
adopt, promulgate, amend, and rescind suitable 
rules and regulations to carry out the provisions 
of this act. 


h. Receive, investigate, and pass upon com- 
plaints alleging acts in violation of the provisions 
of this act. 


i. Hold hearings, subpoena witnesses, compel 
their attendance, administer oaths, take the testi- 
mony of any person, under oath, and, in con- 
nection there with, require the production for ex- 
amination of any books or papers relating to any 
subject matter under investigation or in question 
before the commissioner. The commissioner may 
make rules as to the issuance of subpoenas by 
the assistant commissioner. 


j. Issue such publications and such results of 
investigations and research tending to promote 
good will and to minimize or eliminate discrimi- 
nation because of race, creed, color, national 
origin or ancestry, as the commission shall direct. 


k, Render each year to the Governor and 
Legislature a full written report of all the activi- 
ties of the division. 


l, Appoint, subject to the approval of the com- 
mission, a panel of not more than 5 hearing 
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examiners, each to serve for a term of 1 year and 
until his successor is appointed, any one of whom 
the commissioner may designate in his place to 
conduct any hearing and recommend findings of 
fact and conclusions of law. The hearing ex- 
aminers shall receive such compensation as may 
be determined by the commissioner, subject to 
available appropriations. 


2. Section 12 of the act of which this act is 
amendatory is amended to read as follows: 


12. Any person claiming to be aggrieved by 
an unlawful employment practice or an unlaw- 
ful discrimination may, by himself, or his attor- 
ney-at-law, make, sign and file with the commis- 
sioner a verified complaint in writing which shall 
state the name and address of the person, em- 
ployer, labor organization, employment agency, 
owner, lessee, proprietory, manager, superinten- 
dent, or agent alleged to have committed the un- 
lawful employment practice or unlawful dis- 
crimination complained of and which shall set 
forth the particulars thereof and shall contain 
such other information as may be required by 
the commissioner. The Commissioner of Labor 
and Industry, [or] the Attorney General, or the 
Commissioner of Education may, in like man- 
ner, make, sign and file such complaint. Any 
employer whose employees, or some of them, 
refuse or threaten to refuse to co-operate with 
the provisions of this act, may file with the com- 
missioner a verified complaint asking for assist- 
ance by conciliation or other remedial action. 


3. The Division Against Discrimination shall 
be known as the “Division on Civil Rights.” 


4, This act shall take effect immediately. 





CONSTITUTIONAL AMENDMENTS 


Federal Judiciary—Louisiana 


[See House Concurrent Resolutions Nos. 20 and 21 of the second extraordinary 1960 session 
of the Louisiana legislature, 5 Race Rel. L. Rep. 1219, 1220, supra.] 





CONSTITUTIONAL LAW 


Interposition Resolution—Louisiana 


[See Act No. 2 and House Concurrent Resolutions No. 9 and 21 of the first extraordinary 


session of the Louisiana legislature, 5 Race Rel. L. Rep. 1201, and 1210, supra.] 
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CRIMINAL LAW 
Obstructing Court Orders—Louisiana 


[See Act No. 6 of the second extraordinary 1960 session of the Louisiana legislature, 5 Race 
Rel. L. Rep. 1233, supra. | 





CRIMINAL LAW 


Police Power—Louisiana 


[See Act No. 16 of the first extraordinary 1960 session of the Louisiana legislature, 5 Race 
Rel. L. Rep. 1190, supra.]. 





CRIMINAL LAW 
Trespass—Virginia 
The Petersburg, Virginia, City Council on March 1, 1960, adopted an ordinance which makes 


it a misdemeanor for any person without lawful authority to go or remain upon city property 
after having been forbidden to do so by the city manager, a police officer, a person in charge 





thereof, a person authorized by the city manager, or by a sign posted thereon. 


An Orpivance TO AMEND CHAPTER 21 OF 
THE 1951 CODE OF THE CITY OF 
PETERSBURG BY ADDING THERETO A 
NEW SECTION TO BE KNOWN AS SEC- 
TION 21-7 (a-l1) RELATING TO TRES- 
PASSING ON CITY-OWNED PROPERTY. 


BE IT ORDAINED BY THE CITY COUN- 
CIL OF THE CITY OF PETERSBURG, That 
Chapter 21 of the 1951 Code of the City of 
Petersburg be amended by adding thereto a new 
section, which shall read as follows: 


Section 21-7 (a-1) 


If any person shall, without authority of law, 
go upon, or remain upon, the lands, buildings or 


premises belonging to the City, or any part, ‘por- 
tion or area thereof, after having been forbidden 
to do so, either orally or in writing by the City 
Manager, a police officer, the custodian or other 
person lawfully in charge thereof, or any other 
person thereunto duly authorized by the City 
Manager, or, after having been forbidden to do 
so by a sign or signs posted on such lands, build- 
ings, premises, or part, portion or area thereof, 
at a place where it or they may be reasonably 
seen, he shall be guilty of a misdemeanor, and, 
upon conviction, punished by a fine of not more 
than $1,000.00, or by confinement in jail not 
exceeding twelve months, or both. 


This ordinance shall be in force from its pas- 
sage. 
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EMPLOYMENT 
Fair Employment Practices—Maryland 


Ordinance 409 of the City Council of Baltimore, Maryland, approved July 6, 1960, amends 
that city’s 1956 ordinance prohibiting discrimination in employment [1 Race Rel. L, Rep. 
1113 (1956)] so as: (1) to give the administering agency, the Baltimore Equal Employment 
Opportunity Commission, power to administer oaths, to issue subpoenas to compel attend- 
ance of witnesses and production of books, papers, records, and documents relevant to its 
investigations and proceedings, and, in case of disobedience to subpoenas, to apply to a mu- 
nicipal court for an order requiring such attendance and production, failure to comply with 
which would constitute a contempt of court; (2) to give the Commission authority, after a 
respondent refuses to comply with a cease and desist order of the Commission, to certify the 
matter to the city law department, which is required to invoke court aid to secure compliance 
with the Commission’s order; and (3) to raise from five to fifteen the number of employees 
an employer must have to be subject to the ordinance. New provisions and provisions of the 
previous ordinance which have been materially revised are printed below. [See 5 Race Rel. 








L. Rep. 1271, infra, for action implementing the original ordinance]. 


The term “employer”, as used in this ordinance 
shall include every person, as hereinabove de- 
fined, who employs fifteen or more employees, 
exclusive of parents, spouse or children of such 
person. The term, however, shall not include 
fraternal, sectarian, charitable, religious or pri- 
vate educational organizations, but shall include 
any government unit, agency or employee as 
to which the City has the power to legislate. 


* a * 


(g) Have power to administer oaths and issue 
subpoenas to compel the attendance and testi- 
mony of witnesses and the production of books, 
papers, records and documents relevant or neces- 
sary for its investigations and proceedings, the 
same to be served by the Sheriff of Baltimore 
City or any of his deputies. In case of disobedi- 
ence to a subpoena, the Commission may apply 
to the Court of Appropriate Jurisdiction of Balti- 
more City for an order requiring the attendance 
and testimony of witnesses and the production 
of books, papers, records and documents. The 
Court of Appropriate Jurisdiction of Baltimore 
City may, in case of contumacy or refusal to 
obey a subpoena’ for the attendance and testi- 
mony of a witness, or the production of books, 
papers, records and documents, after notice to 
the person subpoenaed as a witness or directed 
to produce books, papers, records and docu- 
ments and, upon finding that the attendance and 
testimony of such witness, or the production of 
such books, papers, records and documents, as 
the case may be, is relevant or necessary for the 
investigations and proceedings of the Commis- 
sion, issue an order requiring the attendance and 
testimony of such witness and the production 





of such books, papers, records and docu- 
ments, and any failure to obey such order of 
the Court of Appropriate Jurisdiction of Ballti- 
more City may be punished by such Court as a 
contempt thereof. 


13. Complaints. 


(a) Any person claiming to be aggrieved by 
an alleged unfair practice may, by himself or 
his attorney, make, sign, and file with the Com- 
mission a complaint in writing under oath. The 
complaint shall state the name and address of 
the person alleged to have committed the unfair 
practice and the particulars thereof, and contain 
such other information as may be required by 
the Commission. 


(b) Whenever it has reason to believe that 
any person has been engaged or is engaging in 
any unfair practice, the Commission may issue 
a complaint. 


(c) Any employer or principal whose em- 
ployees, or agents, or any of them, refuse or 
threaten to refuse to comply with the provisions 
of this sub-title, may file with the Commission a 
written complaint under oath asking for assist- 
ance by conciliation or other remedial action. 


14. Investigations. 


'‘ (a) After the filing of any complaint the Com- 
mission shall consider such complaint and where 
the Commission by majority vote shall deem it 


_ necessary it will refer the complaint, in its dis- 


cretion, to the appropriate section of the Com- 
mission’s staff for prompt investigation and as- 
certainment of the facts. The results of the 
investigation shall be reduced to written find- 
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ings of fact. A copy of said findings shall be 
furnished to the complainant and to the person 
named in such complaint, hereinafter referred to 
as the respondent. 

(b) If the finding is made that there is rea- 
sonable cause for believing that an unfair prac- 
tice has been or is being committed, the Com- 
mission’s staff shall immediately endeavor to 
eliminate the unfair practice by conference, con- 
ciliation and persuasion. 

(c) If an agreement is reached for the elimi- 
nation of such unfair practice as a result of such 
conference, conciliation and persuasion, the 
agreement shall be reduced to writing and 
signed by the respondent, and an order shall be 
entered by the Commission setting forth the 
terms of said agreement. No order shall be en- 
tered by the Commission at this stage of the 
proceedings except upon such written agree- 
ment. If no such agreement can be reached, a 
finding to that effect shall be made and reduced 
to writing, with a copy thereof furnished to the 
complainant and the respondent. 


(d) Neither the Commission nor its staff shall 
disclose what has transpired during the course 
of any investigation; nor shall any publicity be 
given to any negotiations or to the fact that a 
complaint has been filed. 


15. Hearings. 


(a) In case of failure to reach an agreement 
for the elimination of such unfair practice, and 
upon the entry of findings to that effect, the 
entire file, including the complaint and any and 
all findings made, shall be certified to the Chair- 
man of the Commission. The Chairman of the 
Commission shall thereupon appoint a hearing 
tribunal of three or more persons, who shall be 
members of the Commission, acting in the name 
of the Commission, to hear the complaint and 
shall cause to be issued and served in the name 
of the Commission a written notice, together 
with a copy of the complaint, as the same may 
have been amended, requiring the respondent to 
answer the charges of the complaint at a public 
hearing before such tribunal, at a time and place 
to be specified in such notice. 


(b) The respondent may file a written answer 
to the complaint and appear at the hearing in 
person or otherwise, with or without counsel, 
and submit testimony and be fully heard and 
otherwise examine and cross examine witnesses. 


(c) The tribunal conducting any hearing may 
permit reasonable amendment to any complaint 
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or answer. Testimony taken at the hearing shall 
be under oath and recorded. 

(d) If, upon all the evidence, the tribunal 
finds that the respondent has engaged in any 
unfair practice, it shall state its findings and 
recommendations thereto and certify the same to 
the Commission. The Commission shall issue and 
cause to be served on such respondent an order 
requiring such respondent to cease and desist 
from such unfair practice and to take such 
affirmative action as will effectuate the purpose 
of this sub-title. 

(e) If, upon all the evidence, the tribunal 
finds that the respondent has not engaged in any 
alleged unfair practice, it shall state its findings 
of fact and shall similarly issue and file an order 
dismissing the complaint. 


16. Enforcement. 


(a) In the event any respondent refuses to 
comply with an order of the Commission (as to 
any matter other than those covered by Section 
12 (g) of this sub-title), the Commission may 
certify the matter to the City Law Department. 


(b) The City Law Department shall proceed, 
in the name of the City, no less than 20 days 
and no more than 40 days thereafter, to in- 
voke the aid of an appropriate court to secure 
compliance with the Commission’s order and 
with the provisions of this sub-title. The Court 
shall have power to grant such temporary relief 
or restraining order as it deems just and proper 
and to make and enter an order enforcing, mod- 
ifying, and enforcing, as so modified, or setting 
aside in whole or in part the order of the Com- 
mission. 

17. Severability. The provisions of this ordi- 
nance are severable, and if any provision, sent- 
ence, clause, section or part thereof shall be held 
illegal, invalid or unconstitutional or inappli- 
cable to any person or circumstance, such illegal- 
ity, invalidity, unconstitutionality or inappli- 
cability shall not affect or impair any of the 
remaining provisions, sentences, clauses, sec- 
tions or parts of the ordinance or their applica- 
tion to other persons or circumstances. It is 
hereby declared to be the legislative intent 
that this ordinance would have been adopted if 
such illegal, invalid or unconstitutional provi- 
sion, sentence, clause, section, or part had not 
been included therein and if the person or cir- 
cumstances to which the ordinance or any part 
thereof is inapplicable had been specifically 
exempted theretrom. 
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HOUSING 
Discrimination—Oregon 


Chapter 584 (Senate Bill No. 249), Oregon Laws 1959, approved May 25, 1959, effective 
August 5, 1959, and codified as Ore. Rev. Stat. §§ 659.031, 659.033, amends the state statutes 
on Enforcement of Civil Rights (1) to make it unlawful for any “person engaged in the busi- 
ness of selling real property” to discriminate in certain ways against a “purchaser” of real 
property because of race, color, religion, or national origin, or to refer to race, color, re- 
ligion, or national origin in advertisements relative to selling or renting real property; 
(2) to prohibit real estate brokers from listing real estate with an understanding that a 
purchaser may be discriminated against because of race, color, religion or national origin; 
and (3) to forbid any one to assist, induce, or coerce another to violate these provisions. 
Chapter 584 also repeals Ore. Rev. Stat. §§ 659.032, 659.034, which since 1957 had forbid- 
den any owner of a housing unit benefiting from public aid to discriminate in certain ways 
against an occupant or prospective occupant thereof because of race, color, religion, or na- 
tional origin, Chapter 585 (Senate Bill No. 250), Oregon Laws 1959, approved May 25, 1959, 
effective August 5, 1959, amends Ore. Rev. Stat. § 696.300 to authorize the state Real Estate 
Commissioner to suspend or revoke the license of any real estate broker or salesman deemed 
guilty of violating Ore. Rev. Stat. § 659.033. Chapter 584 and excerpts from Chapter 585 are 
reprinted below with new provisions in italics and deleted provisions in brackets, [Note: 
Chapters 547 and 689, Oregon Laws 1959, declare a state public policy against discrimina- 
tion in employment because of age, and make such discrimination on the part of private 





employers and public employers an unfair employment practice]. 


Section 1. Section 2 of this Act is added to and 
made a part of ORS 659.010 to 659.110. 


Section 2. As used in ORS 659.033, unless the 
context requires otherwise: 

(1) “Person engaged in the business of selling 
real property” includes: 

(a) A person who, as a business enterprise, 
sells, leases or rents real property. 

(b) A person who sells, leases or rents real 
property in connection with or as an incident to 
his business enterprise. 

(2) “Purchaser” includes an occupant, pros- 
pective occupant, lessee, prospective lessee, 
buyer or prospective buyer. 


Section 3. ORS 659.033 is amended to read as 
follows: 

659.033 (1) No [owner of a housing unit shall, 
solely] person engaged in the business of selling 
real property shall, solely because of race, color, 
religion or national origin of [the occupant or 
prospective occupant] any person: 

(a) Refuse to sell, lease or rent [the housing 
unit to a prospective occupant.] any real property 
to a purchaser. 

(b) Expel [an occupant from the housing 
unit.] a purchaser from any real property. 

(c) Make any distinction, discrimination or 
restriction against [an occupant or prospective 


occupant] a purchaser in the price, terms, con- 
ditions or privileges relating to the sale, rental, 
lease or occupancy of [the housing unit] real 
property or in the furnishing of any facilities or 
services in connection therewith. 

(d) Attempt to discourage the sale, rental or 
lease of [the housing unit to the occupant or 
prospective occupant.] any real property to a 
purchaser. ; 

[(e)] (2) No person shall publish, circulate, 
issue or display, or cause to be published, cir- 
culated, issued or displayed, any communication, 
notice, advertisement or sign of any kind relating 
to the sale, rental or leasing of [the housing unit] 
real property which indicates any preference, 
limitation, specification or discrimination based 
on race, color, religion or national origin. 

(3) No real estate broker or salesman shall ac- 
cept or retain a listing of real property for sale, 
lease or rental with an understanding that pur- 
chaser may be discriminated against with respect 
to the sale, rental or lease thereof solely because 
of race, color, religion or national origin. 

[(2)] (4) No person shall assist, induce, incite 
or coerce [an owner of a housing unit to violate 


’ any provision of subsection (1) of] another per- 


son to commit an act or engage in a practice that 
violates this section. 


Section 4. ORS 659.032 and 659.034 are re- 
pealed. 
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Section 1. ORS 696.300 is amended to read as 
follows: 

696.300 (1) The commissioner may, upon his 
own motion, and shall upon the verified com- 
plaint in writing of any person, provided such 
complaint, or such complaint together with evi- 
dence, documentary or otherwise, presented in 
connection therewith, shall make a prima facie 
case, investigate the actions of any real estate 
broker or real estate salesman, or any unlicensed 
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person who assumes to act in either such capacity 
within this state, and has the power to suspend 
or revoke any license issued under this chapter 
at any time where the licensee has by false or 
fradulent representation obtained a license, or 
where the licensee, in performing or attempting 
to perform any of the acts mentioned in this 
chapter is deemed to be guilty of: 


(v) Violating ORS 659.033. 





PUBLIC ACCOMMODATIONS 


Licensed Trades, Businesses, Occupations—British Columbia, Canada 


By-Law No. 3846 of the Council of the City of Vancouver, British Columbia, Canada, adopted 
May 31, 1960, prohibits all persons holding or required to hold a license for the carrying on 
of any trade, business, or occupation from refusing to sell goods or furnish services to a 
person solely because of race, creed, or color. Penalties for violation of the by-law are also 


provided. 


BY-LAW NO. 3846. 
A By-Law to Prohibit 
Racial Discrimination 


THE COUNCIL OF THE CITY OF VAN- 
COUVER in open meeting assembled, enacts as 
follows: 


1. No person holding or required to hold a 
license for the carrying on of any trade, business 
or occupation under the provisions of any by-law 
of the City of Vancouver shall refuse to sell any 
goods or furnish any service to a person by 
reason only of such person’s race, creed or color. 
reason only of such person’s race, creed or colour. 


2. Every person who offends against any of 
the provisions of this by-law, or who suffers or 
permits any act or thing to be done in contra- 
vention or in violation of any of the provisions 
of this by-law, or who neglects to do or refrains 
from doing anything required to be done by any 
of the provisions of this by-law, or who does 
any act or thing which violates any of the pro- 
visions of this by-law, shall be deemed to be 


guilty of an infraction of this by-law, and shall 
be liable to the penalties hereby imposed. 


3. Every person who commits an offense 
against this by-law is liable to a fine and penalty 
not exceeding One Hundred ($100.00) Dollars 
and costs, or in default of payment thereof, or in 
the alternative, to imprisonment with or without 
hard labour for any period not exceeding two 
months. 


4, This by-law shall come into force and take 
effect on and after the date of the final passing 
hereof. 


DONE AND PASSED in open Council this 
3lst day of May, 1960. 


(Sgd) A. T. Alsbury 
Mayor 


City Clerk 


(Sgd) R. Thompson 


This By-law received: 
Ist reading—May 31, 1960 
2nd reading—May 31, 1960 
3rd reading—May 31, 1960 
(Sgd) R. Thompson 
City Clerk. 
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EDUCATION 


Public Schools—Tennessee 


The Knox County, Tennessee, Board of Education on August 26, 1960, unanimously adopted 
a motion permitting Negro children entering the first grade of county schools in August, 
1960, (registration to be held on August 30) to attend the elementary school nearest his 
residence. It also provided that such permission will apply to an additional grade each year 
for the next twelve years. 


Any negro student entering the first grade dence. The grade in such a school which a 
in August, 1960, may, if he desires, attend negro student may attend will be increased by 
the elementary school nearest to his resi- one each school year for the next twelve years. 





EMPLOYMENT 


Discrimination—Pennsylvania 
Fair Employment Law 


Paul FOSTER v. The WARWICK HOTEL, Paul J. McNamara, General Manager, Henry Sidoli, 
Executive Chef, and Walter Walters, a/k/a Walter Westerhoff, Head Waiter. 


Philadelphia Commission on Human Relations, September 1, 1960, No. 11-23-1847(59). 


SUMMARY: Complainant, a Negro, twice sought employment as a waiter in response to ad- 
vertisements of respondent hotel. On the first occasion he was told by respondent’s executive 
chef that the place had been filled, but when he responded to the second advertisement he 
was told by the respondent’s head waiter that it was the hotel’s policy not to hire colored 
persons, Complainant filed a petition in the Philadelphia Commission on Human Relations, 
charging violation of the Philadelphia Fair Employment Practice ordinance. The hotel con- 
tended that only the executive chef had authority to hire waiters, and that he had not been 
guilty of discrimination. However, the Commission found that in this instance the authority 
had been delegated to the head waiter and that he had violated the fair employment ordi- 
nance while acting within the scope of his authority. The commission set a later hearing to 
investigate further respondent’s allegations that they had learned from third parties that 
complainant was not a reliable or qualified person. 5 Race Rel. L. Rep. 538 (1960). 
However, on September 1, 1960, respondents and the commission agreed on an order direct- 
ing respondents to cease refusing to interview or hire because of race or color, or otherwise 
discriminating on that basis in the employment of waiters. Respondents were also directed 
to pay complainant $150, and to make available to the commission all waiter employment 
records for the next two years. 
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AND NOW, to wit, the. day of SEPTEM- 
BER, A.D., 1960, upon motion of YALE B. 
BERNSTEIN, Assistant City Solicitor, attorney 
for the COMMISSION ON HUMAN  RELA- 
TIONS, and SAMUEL D. GOODIS, attorney for 
the RESPONDENTS, and pursuant to the stip- 
ulation entered into between the parties hereto, 
it is hereby: 





ORDERED AND DECREED 


That the WARWICK HOTEL, and WALTER 
WATERS, a/k/a WALTER WESTERHOFF, 
shall, in order to effectuate the purposes of 
Section 9-104 of the Philadelphia Code, and the 
regulations promulgated thereunder: 


1. CEASE AND DESIST FROM: 


a) Refusing to interview, hire or otherwise 
discriminate against any person or persons with 
respect to employment as a_ waiter at 
RESPONDENT HOTEL on account of race or 
color: 

b) Announcing or following a policy of 
refusing to hire or maintain a racially mixed 
waiter force at RESPONDENT HOTEL. 


2. CARRY OUT THE FOLLOWING AF- 

FIRMATIVE ACTS: 

a) Interview or hire all applicants for 
employment on the basis of qualifications, 
without reference to the applicant’s race or color; 

b) Establish such hiring or interviewing 
practices as will effectuate the purposes of this 


ORDER AND DECREE; 


c) Pay to the Complainant, PAUL FOS- 
TER the sum of One Hundred and Fifty 
($150.00) Dollars, which amount it is agreed is 
equal to the amount PAUL FOSTER would 
have earned during a period of three (3) weeks 
if he had not been refused employment by 
Respondents. 


3) Maintain and make available upon re- 
quest to the COMMISSION ON HUMAN 
RELATIONS, for a period of two (2) years from 
the effective date hereof, a list of all applicants 
for employment for the position of waiter at 
RESPONDENT HOTEL, and a list of all 
persons so employed, such lists to include, inter 
alia, the name and address of such persons, the 
position applied for, their qualifications, the date 
of application, any recommendations made by 
the interviewer, the method of recruitment, and 
the date and position of employment by 
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RESPONDENT HOTEL, if such person is so 
employed. The said application list shall also 
include all persons considered to be applicants 
by RESPONDENT HOTEL as of the effective 
date of this ORDER and DECREE. 


4) Furnish satisfactory evidence to the 
COMMISSION ON HUMAN RELATIONS, by 
affidavit or affidavits of compliance with this 
ORDER and DECREE within twenty (20) days 
from the effective date hereof. 


THE COMMISSION ON HUMAN 
RELATIONS 

By NATHAN L. EDELSTEIN, 
CHAIRMAN 


* & * 


STIPULATION 


WHEREAS, on April 22, 1960, the 
COMMISSION ON HUMAN RELATIONS OF 
THE CITY OF PHILADELPHIA (herein called . 
the “COMMISSION” ), made certain Findings of 
Fact, and Conclusions of Law in the above 
captioned matter; and 


WHEREAS, on that date, the COMMISSION 
ordered that an additional hearing be held for 
the purpose of ascertaining the extent and nature 
of an ORDER and DECREE to be set forth by 
the COMMISSION in this matter; and 


WHEREAS, the Respondents, subsequently 
filed certain EXCEPTIONS to the aforemen- 
tioned Findings and Conclusions; and 


WHEREAS, the parties hereto, in order to 
facilitate the final adjudication of this matter, 
and eliminate the time and expense of additional 
hearings; and 


WHEREAS, the said parties believe it to be in 
the best interests of the parties concerned to 
stipulate the ORDER and DECREE to be set 
forth by the COMMISSION: 


NOW THEREFORE, this day of SEPTEM- 
BER, A.D., 1960, YALE B. BERNSTEIN, 
Esquire, Assistant City Solicitor, attorney for the 
COMMISSION, and SAMUEL D. GOODIS, Es- 
quire, attorney for the RESPONDENTS, hereby 
agree and stipulate that the attached ORDER 
AND DECREE shall be the ORDER and 
DECREE issued in the above captioned matter 
by your Honorable COMMISSION, subject to its 
approval. 
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EMPLOYMENT 
Fair Employment Practices—Michigan 


Mrs. Mary Ruth ROSS, Complanant v. SCHOOL BOARD OF THE TOWNSHIP OF TAYLOR, 
Respondent, Claim No. 951. 


Mrs. Jessie SIMMONS, Complainant v, SCHOOL BOARD OF THE TOWNSHIP OF TAYLOR, 
Respondent, Claim No. 952. 


Michigan Fair Employment Practices Commission, November 9, 1960. 


SUMMARY: Two Negro women filed complaints of racial discrimination with the Michigan 
Fair Employment Practices Commission (FEPC), based on a failure of the Taylor Township 
Board of Education (employing 452 white teachers but never having employed any one of 
aumerous Negro applicants) to employ them as elementary school teachers. After an in- 
vestigation and public hearings, the FEPC hearing commissioner found as fact that the 
school superintendent stated that his selections were based on specified subjective factors 
cather than on requirements as to degrees and state certificates; that there were at least 100 
teaching vacancies in the system in 1959 when complainants were applying for positions; 
that the school board declined to employ eight Negro applicants, including complainants, 
all of whom are degree teachers and possess certificates; that for the 1959-60 year the board 
employed 62 non-degree teachers (including 10 new teachers), the superintendent request- 
ing special certificates from the state department of public instruction upon the averment 
that no regularly certified teachers were available; that applications of complainants and 
other Negroes were racially designated; and that complainants were better qualified to teach 
in the system than were some of those employed, but that the superintendent, failing objec- 
tively and fairly to evaluate their qualifications, denied them employment because of their 
race. The commissioner therefore concluded as a matter of law that the respondent school 
board had violated the state Fair Employment Practices Act by denying complainants em- 
ployment because of their race persuant to a pattern and policy of discrimination against 
Negro teacher applicants. Denying a motion of respondent to dismiss the complaint, the 
commissioner ruled that even though the superintendent has statutory authority to deter- 
mine teacher qualifications, the Fair Employment Practices Act forbids racial discrimina- 
tion by him in employment matters concerning teachers as well as secretaries and clerks. He 
also noted that an order of back pay under authority of the Act would not be punitive but 
would simply correct and compensate for a serious inequity. Pursuant to the commissioner’s 
recommendations, the FEPC ordered the respondent to cease and desist from its unfair 
employment practices against complainants and all other applicants for employment or em- 
ployees because of race, color, religion, national origin, or ancestry; to offer the complaints 
teaching employment for the 1961-62 school year; to pay back pay at the normal rate to 
complainants beginning with September, 1959, until teaching employment is offered, less earn- 
ings received from other employment, and to provide fringe benefits to complainants for the 
same period; and to submit to the FEPC by December 10, 1960, a compliance report. (The 
Hearing Commissioner’s separate Narratives relating to each claim are printed below; but 
since his Findings of Fact, Conclusions of Law, considerations of Memorandum in Support of 
Respondent’s Position, and Recommendations, and the commission’s Orders are nearly iden- 
tical as to the two claims, only one copy is printed, with the few variances being indicated 
in brackets). 


Mrs. Mary Ruth Ross 


Narrative residing at 3880 Frederick Court, Inkster, Michi- 

ZAUN. Commissioner: gan, alleges in her complaint to the Michigan 
ae ; Fair Employment Practices Commission, dated 
The Claimant, Mrs. Mary Ruth Ross, a Negro, | September 1, 1959, that she had been applying 
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since March 1957 for a position as an elementary 
school teacher with the Taylor Township Board 
of Education. 


The Respondent is a consolidated school dist- 
rict which has absorbed several pre-existing 
school districts. The system contains nineteen 
schools servicing an area of twenty-seven square 
miles. It is located in an area inhabited pre- 
dominantly by white people. Adjacent to this 
school district is the area of the Village of 
Inkster and its immediate suburb, Annapolis 
Park, both of which contain a majority of 
Negroes. 


The Taylor Township School District, there- 
fore, covers part of an area containing Negro 
residents. One of the schools is predominantly 
Negro, and Negro students in a small number 
attend the Junior High and the High School in 
this district. There are not now nor have there 
ever been any Negro teachers in the Taylor 
Township School system which employs 452 
white teachers. There have been approximately 
fifteen Negro applicants (Hearing Transcript, 
Case 952—pp. 41f). 

The Complainant alleges that she heard noth- 
ing in the year of 1957 from Mr. Orville Jones, 
Superintendent of Schools. She further states 
that she contacted him on several occasions in 
1958 and each time he told her that her applica- 
tion was still on file. On April 3, 1959 she visited 
his office and was then told by the office secre- 
tary that her application had been mislaid, and 
she was given another application form to fill out. 
She filled out this second application form. She 
further states that she contacted Mr. Jones at 
least six times from April, 1959 through July, 
1959, as this was the customary hiring period. 
On or about July 30, 1959 she again contacted 
Mr. Jones, and hearing nothing further from 
him, she filed her complaint of racial discrimina- 
tion on September 1, 1959. 

After numerous investigatory: conferences and 
efforts at conciliation with the Respondent which 
failed to effect a satisfactory mutual adjustment, 
the Commission cited this case for Public Hear- 
ing. Seven Hearings were held before this Com- 
missioner on June 30, July 1, 7, 8, 28, 29, and 
October 3, 1960. Assistant Attorney General 
Gerald D. White represented the Complainant, 
and Attorney Harry F. Vellmure represented the 
Respondent. 


It was stipulated by agreement between 
counsel for the Complainant and counsel for the 
Respondent (see 951—pp. 2f of the Transcript) 
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“the Exhibits One through Seven, heretofore 
introduced which apply and pertain to Claim 
No. 952 should be applied equally to Claim No. 
951. It is further agreed between the parties 
that the testimony of the witnesses and of Super- 
intendent Jones shall apply equally to 952 and 
951, subject to the Respondent's attorney’s right 
of cross-examination.” (See 951—p. 231). 


ISSUES 


The Hearing Commissioner herewith sets forth 
these seven Issues which he considers to be a 
fair representation of the principal areas in which 
testimony was presented. 


1. WHAT ARE THE QUALIFICATIONS OF 
THE COMPLAINANT? 


Mrs. Mary Ruth Ross affirms in her sworn 
statement of September 1959 that she has a 
Degree in Education from the Alabama State 
Teacher's College, Montgomery, Alabama, 
granted in August, 1953, and that she has eight- 
een hours of graduate work toward a Master's 
Degree at Eastern Michigan University (see 951 
—pages 14 and 15). She had a Provisional Cer- 
tificate which expired in 1958 and then obtained 
a Special Certificate. She did not renew the 
Provisional Certificate, because in 1960 she be- 
came eligible for a Permanent Certificate. 


From 1955 to 1957 she was a substitute teacher 
in the Village of Inkster, and from 1957 to the 
present date she has been employed as a regular 
Elementary School teacher in the Sumpter Town- 
ship School District in Belleville, Michigan. 


Superintendent Jones rated her application as 
“Fair” on the basis of a brief interview with her, 
and noted on the reverse side of the applica- 
tion form, “Don’t like to take teachers from other 
districts.” Yet he did hire Celeste Paes Gomes, 
who had been teaching in the Sumpter School 
District, the same district in which the Com- 
plainant has been teaching. 

In spite of the fact that the Complainant and 
seven other Negro applicants were regularly 
certificated, Superintendent Jones affirmed to 
the Michigan State Superintendent of Public In- 
struction (951—p. 138) that he had no regularly 
certificated applicants available (952—p. 93) and 
was therefore applying for Special Certificates 
for a number of teachers, sixty-two of whom 
were non-degree teachers (951—p. 141). 

In all candor, the Commissioner feels that 
Superintendent Jones’s testimony tended on this 
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matter of qualifications to be evasive, vague, and 
contradictory. In several instances he says he 
had “good Negro applicants” (including the 
Complainant), and then he changes his testimony 
to say that their applications were good (951— 
p. 70), and that what he meant to say was that 
there were no good applicants, but only that 
they had made good applications in the sense 
that they were complete (951—pp. 218f). 

At no time, either in the investigation con- 
ferences or in the Hearing, did the Respondent 
indicate any deficiencies of the Complainant, or 
in ways in which she failed to measure up to 
teaching qualifications. This matter of his qualifi- 
cations which he required will be developed in 
the next Issue. 


Superintendent Jones testified (951—p. 220) 
that he spent only fifteen minutes interviewing 
the Complainant. It seems to the Commissioner 
hardly possible that a fair and objective evalua- 
tion could be made in such a short time. 

It is the opinion of the Commissioner that the 
Complainant does possess the qualifications of 
an Elementary School teacher in the State of 
Michigan in terms of her academic preparation, 
experience, and general suitability. As further 
evidence of her favorable personality attributes, 
the Commissioner was impressed by the Com- 
plainant’s demeanor on the witness stand. She 
was neatly dressed, calm, composed, and articu- 
late. She answered questions without evasion and 
was courteous and cooperative even in the face 
of hostile questions. 


II. WHAT ARE THE TEACHING REQUIRE- 
MENTS OF THE RESPONDENT? 


There are no definite requirements or listing 
of qualifications in writing for teacher candidates 
in the Taylor Township school system. (See 952 
—pp. 36, 92). Upon being questioned, Board 
members stated they left all such matters in the 
hands of the chief personnel officer, Superinten- 
dent Jones; “that’s what we hire him for.” (See 
951—pp. 274, 282, 312, 333, 379, 386, and 392). 

The Superintendent took into account the ap- 
pearance of the candidate, the general way in 
which the candidate impressed him, the interest 
the candidate shows in the teaching profession, 
the concern the candidate has for children, the 
absence of interest in money, the absence of 
interest in extra duties, and the degree of humility 
shown by the candidate (95l—p. 245). There 
were very loose and flexible requirements with 


regard-to the type of Certificates acceptable, as 
will be developed in the discussion of Issue IV 
(952—p. 37). 

Superintendent Jones stated (951—p. 227) 
that he has never had any qualified Negro ap- 
plicants “who meet the standards of our School 
District.” Yet these standards appear to be only 
in the mind of Superintendent Jones (951—pp. 
194, 195, 228, 242; 952—pp. 79), are non-existent 
in writing (before being transcribed from the 
testimony offered in this Claim), and are not 
known to any of the members of the Taylor 
Township Board of Education. 

Mrs. Dorothy E. DeLisle, who was a member 
and the Secretary of the Taylor Township Board 
of Education from July 1, 1957 to July 1, 1959, 
and who certifies the accuracy of the Minutes, 
testified (95l—p. 284) that to the best of her 
knowledge no standards of teacher qualifications 
are recorded in any of the Board Minutes. 
Conceivably, she would be in a position to know. 

The Commissioner (952—p. 91) asked Super- 
intendent Jones: “Is there in existence a manual 
of qualifications for teachers in the Taylor 
Township District?” On page 92 he replied, “No.” 
Nor is there in existence any personal manual 
(p. 92). 

The Hearing Commissioner (951—p. 229) asks 
Superintendent Jones: “Is there not the danger 
of undue subjectivism in your estimate of the 
qualifications of a teacher?” Answer: “That is a 
possibility.” It is the opinion of the Commissioner 
that Superintendent Jones and the Taylor 
Township Board of Education have failed to 
formulate and to apply any objective standards 
in their evaluation of teacher qualifications. 


III. DID VACANCIES EXIST AT THE TIME 
THE COMPLAINANT MADE APPLICA- 
TION (MARCH 1957) AND SUBSE- 
QUENTLY THROUGH AUGUST 1959? 


The Complainant testified under oath (951— 
pp. 6, 10) that Superintendent Jones told her in 
June, 1957 that he had at least three vacancies. 
There were other interviews in August, 1957, 
April 3, 1959, and July 1959 (see 951—pp. 10-13) 
at which times he stated, according to her 
testimony, there were “no suitable vacancies.” 

On October 8, 1959, the Staff investigator, Mr. 
Walter R. Greene, interviewed Superintendent 
Jones. His personnel survey indicated that in the 
last annual group of three hundred applicants 
reviewed since March, 1959, eighty-five new 
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teachers were employed. There were eight Negro 
applicants, but none were hired. Superintendent 
Jones in his testimony (952—p. 76) confirmed the 
accuracy of this. This number of eighty-five 
ultimately became one hundred and four (952— 
p. 46). 

On October 29, 1959, in conference with the 
Staff investigator, Mr. Walter R. Greene, 
Superintendent Jones very cooperatively pro- 
duced one hundred and four application forms 
of teachers who were hired by his school system 
during the then current school year of 1959-60— 
while the Complainant’s application was still on 
file. These were not renewals, but new hires. 
Three hundred and forty-eight other teachers 
continued on a renewal basis, making the total of 
four hundred and fifty-two (mentioned else- 
where) in the entire school system. At (951—p. 
74) another time Superintendent Jones testified 
that on May 5, 1959 he “needed for the school 
year 1959-60 about one hundred teachers.” 


It appears from the sworn testimony taken in 
the Hearing (952—pp. 76, 123) that the Re- 
spondent had approximately sixty elementary 
teaching vacancies—which is the area of the 
Complainant’s qualification and for which she 
applied—from March through July of 1959. Also, 
there were forty-five new elementary teaching 
positions available between March and May of 
1959 (952—p. 75). For the 1958-59 school year, 
forty-two non-degree teachers were hired, and 
ten of these were new (95l—p. 147). For the 
1959-60 school year, sixty-two non-degree teach- 
ers were hired. Ten of this group also were 
new teachers (951—p. 142). 


It would appear, then, from the foregoing 
survey, that there were abundant vacancies at 
the time the Complainant made application and 
subsequently through August 1959. 


IV. WHAT WERE THE QUALIFICATIONS 
OF SOME CANDIDATES WHO WERE 
HIRED? 


It was established by an examination of the 
applications of some of the teachers who were 
hired between March 1957 and September 1, 
1959, that some candidates had average and be- 
low average undergraduate grades. Teachers 
were employed who had many different kinds 
of State Certificates, including Special, State 
Limited, Elementary Provisional Secondary Pro- 
visional, or no Certificate shown on the applica- 
tion blanks. 
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At least one non-degree teacher who was hired 
had only sixty hours of college training in Aug- 
ust 1959, compared to the one hundred and 
twenty hours normally required. Another teach- 
er had only ninety-six hours (952—p. 125), and 
still another had only ninety-nine hours. 

As has been previously noted, candidates 
without degrees were hired, while the Complain- 
ant was denied employment. For the 1958-59 
school year, forty-two non-degree teachers were 
hired. The Complainant possesses a degree. Ten 
of the 1958-59 hires were new (95l—p. 147). 
And for the 1959-60 school year sixty-two non- 
degree teachers were hired. Ten of this group 
also were new teachers (951-142; 952—p. 54). 

Exhibit Six was introduced (952-pp. 123-170), 
consisting of forty personnel files of teachers 
hired for the 1959-60 school year. Ten were dis- 
cussed anonymously in the Hearing. There was 
a variety of qualifications, most of them under 
one hundred and twenty hours, thus deficient 
academically. Some had methods courses; others 
did not. 

It is the opinion of the Commissioner, after 
extensive examination of the records and con- 
sideration of the testimony, that in the school 
year of 1959-60 the Taylor Township Board of 
Education hired teachers who possessed inferior 
qualifications to those of the Complainant. The 
reply of the Respondent’s chief personnel officer 
is that he hired these applicants because of some 
particular insight which he had gained into their 
ability. The Commissioner’s position is that Su- 
perintendent Jones had applied only vague, sub- 
jective standards, which permitted racial dis- 
crimination gradually to become operative. It 
was not done deliberately or consciously by 
Superintendent Jones according to his statement, 
but it was nevertheless by this means of subjec- 
tive discretion which he exercised that the pat- 
tern of racial discrimination took shape. 


V. WAS THERE RACIAL DESIGNATION OF 
THE APPLICATIONS OF THE CLAIM- 
ANT AND OTHER NEGRO APPLICANTS? 


Testimony given at the Public Hearing clearly 
shows that there were racial designations of the 
application of the Complainant and of other 
Negro applicants. 

The Minutes of the May 5, 1959 Taylor Town- 
ship Board of Education meeting (95l—p. 62) 
contain this statement: 

“Mr. Jones, Board of Education. That he 
would need a supply of new teachers for new 
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buildings which would be completed. He pre- 
sented to the Board of Education a list of sev- 
eral teacher applicants which included degree, 
non-degree, white, Negro, and other races. At 
this time the Superintendent suggested the 
Board of Education study the list to see if the 
applicants, or the majority of them, met the 
standards of the Taylor Township School Dis- 
trict.” 

Superintendent Jones admits (951—p. 66) that 
despite the fact that he was aware that “the des- 
ignating of race” of the applicants was a violation 
of the Fair Employment Practices Act, yet he 
still deemed it his duty to so inform the Board 
of the Complainant’s race along with that of the 
other Negro applicants. 


Testimony by Superintendent Jones (951—pp. 
96f, 158) indicates that he informed the School 
Board at the aforementioned meeting of May 5, 
1959 that there were Negro applicants in the list 
being submitted. He defends his designation of 
the race of the applicants at this meeting because 
(951—p. 98) the hiring of Negro teachers has 
“never happened in Taylor Township.” It is 
“something new.” He indicated that this newness 
might be a “handicap.” 


The Commissioner asked Superintendent Jones 
(951—p. 125): “Why did you feel it was impor- 
tant to mention the factor of race at all in sub- 
mitting the list of applicants to the Board, since 
academic and other qualifications were the real 
issue?” His answer was: These applications were 
marked ‘Fair’ and that was something that was 
brand new to our school system, and anything 
that comes new to Taylor Township School Dis- 
trict, they should be informed.” Attorney White 
then asked: “What is that something?” Answer, 
from Superintendent Jones: “Negro teachers.” 


It is significant to note (951—p. 127) that at 
this same May 5, 1959 School Board meeting, 
applications of non-Negroes were discussed in- 
dividually, but the Negro applications were dis- 
cussed as a group and designated as Negroes. 
There were, apparently, four Negro applicants 
at that time (951—p. 161). 


Superintendent Jones stated (95l—p. 132) 
that although the Complainant first applied in 
April 1957, her name was not submitted to the 
School Board until May 5, 1959. This also was 
true with regard to the application of Mrs. Jessie 
Simmons (Claim No. 952, the companion case). 
Likewise (95l—p. 133), there were no other 
Negro applicants considered until] that time. 


Staff Investigator Walter R. Greene (951—p. 
248) testified that in his first interview with 
Superintendent Jones when he asked to review 
applications, Mr. Jones first handed him a large 
group of applications of non-Negroes, and then 
separately he handed Mr. Greene a folder of ap- 
plications of six Negro candidates. Mr. Greene 
further testified that in the subsequent investi- 
gation conference on October 29, 1959, Super- 
intendent Jones still had the Negro candidates’ 
applications in a separate folder. No explanation 
was asked by Mr. Greene nor was any offered 
(see also 952—pp. 45f). 


It is of more than passing interest that, in ob- 
serving the pattern of discrimination that was 
taking shape in the Taylor Township school sys- 
tem, photographs of applicants were attached to 
applications. Thus Negro applicants could 
quickly, in most cases, be identified. This is in 
clear violation of Act 251, Public Acts of 1955, 
Sec. 3, (d) (1)—known as the “Fair Employment 
Practices Act,” although the Respondent is not 
being charged with this violation. It is offered 
here only to point out another element in the 
pattern of discrimination. 

Mrs. Dorothy DeLisle (who has been quoted 
before), member and Secretary of the Board of 
Education, testified (951—p. 280) that the hiring 
of two Negro teachers was discussed unofficially 
after a special Board meeting in the Spring of 
1958 (see also 951—p. 296 for a corroboration of 
this). She further stated (951—p. 281) that at 
the May 5, 1959 meeting Superintendent Jones 
said that there were Negroes on the list. 

Mr. Henry Black, another member of the 
Board of Education testified (951—p. 344) that 
on May 5, 1958 (note that there were two May 
5th meetings—one in 1958 and the other in 1959) 
there was a discussion after the meeting about 
the hiring of Negroes. Now, whether this racial 
designation of Negroes occurred in a meeting, 
or after a meeting, the fact is established by cited 
testimony that such discussion did occur among 
Board members and Superintendent Jones. 

In questioning Mr. Henry Black, the Attorney 
for the Complainant Mr. Gerald D. White, 
brought out the fact (95l—pp. 350-352) that 
“Teacher Employment” was on the mimeo- 


. graphed Agenda distributed for and used at the 


May 5, 1958 meeting, but it did not appear in 
the Minutes. Mr. Black stated that there was 
only one meeting (this one) in which the hiring 
of Negro teachers was discussed. But when he 
was recalled to the stand and his memory was 
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refreshed by the Commissioner and Attorney 
White, he recalled (as the Roll Call on the Min- 
utes showed) that he was not only present at a 
subsequent meeting of August 8, 1958, but was 
the mover of a “non-discrimination” resolution 
which was adopted (95l—pp. 166, 356). As a 
matter of fact, under persistent questioning Mr. 
Black’s memory was so further refreshed that it 
was established that he was present at another 
meeting (May 5, 1959) when Negro applicants 
were mentioned (951—157, 359). This was in 
spite of the fact that there had been previous 
extensive questioning by Attorney White as to 
whether he had ever heard discussion at Board 
meetings about Negro teacher applicants. 

In this matter of racial designation, testimony 
was offered by Mr. David Marshall (951—pp. 
401ff), not a member of the School Board, but 
a resident of the Taylor Township with children 
in the school system. This Commissioner was im- 
pressed with the impartiality, openness, and 
forthrightness of Mr. Marshall, in contrast to the 
testimony of most of the School Board members 
who tended to be evasive and dilatory, and who 
repeatedly resorted to the “I do not recall” de- 
vice when it was obvious to the Commissioner 
that they did not wish to answer. 

Mr. Marshall (951—p. 403) testified that he 
attended the meeting of the Board on May 5, 
1958 and made this notation on his copy of the 
Agenda (introduced as Exhibit 8): “Discussion 
of two Negro teachers, both M.A.’s, wanting to 
enter the school system.” He further testified 
(951—403) that Item 2: “Teacher employment; 
Supt. to explain” was put at the end of the eve- 
ning’s business. Mr. Marshall further testified 
(951—406) that “He (Supt. Jones) stated spe- 
cifically that the two applicants were Negroes.” 
Superintendent Jones admitted (952—p. 190) 
that such a discussion was “a possibility.” 


Mr. Marshall further testified (951—p. 407) 
that at this same meeting of May 5, 1958 Super- 
intendent Jones said that these two Negroes 
“were fully qualified and very fine people and 
that the Board should make the decision.” There 
is no record that the Board made a decision, 
whether it referred the matter to its Superinten- 
dent who, as testified elsewhere, “did all the 
hiring,” or whether it decided not to recommend 
their hiring. This is purely speculative. But the 
fact is established that there was discussion of 
Negro applicants as Negroes and that there was 
racial designation. To the Commissioner this 
conclusion appears inescapable. 
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Further, Attorney White for the Complainant 
(951-387) is questioning Mr. Richard J. Trolley, 
another member of the Taylor Township School 
Board. Question: “Do you recall ever attending 
a meeting or discussion in which you instructed 
the Board that they should not be discussing the 
hiring of Negroes as such because it constitutes 
a violation of the Fair Employment Practices 
Act?” Answer: “I don’t recall such a meeting.” 

But Mr. David Marshall testified (951-413) 
that at the May 5, 1958 meeting Mr. Trolley did 
ask the Board, “Should we even be discussing 
this point at this meeting? Isn’t it against the 
law because of F.E.P.C.?” In the light of Mr. 
Trolley’s general evasiveness on the stand and 
consistent failure to “recall,” the Commissioner 
tends to credit the testimony of Mr. Marshall. 

Again, in the light of the foregoing testimony, 
the conclusion appears to be unavoidable that 
there was discussion of Negroes as such and that 
there was racial designation. 


VI. DID SUPERINTENDENT ORVILLE 
JONES EVALUATE FAIRLY AND OB- 
JECTIVELY THE QUALIFICATIONS OF 
THE COMPLAINANT? 


Throughout the testimony there were state- 
ments that the hiring of Negro teachers might be 
“a problem,” that it would “cause confusion,” 
and that there were “mixed feelings” on the 
Board and in the Community about this matter. 
The Commissioner feels that for these reasons the 
Superintendent failed to recommend the hiring 
of the Complainant, and he proceeds to substan- 
tiate this opinion by various citations from the 
testimony. 

Superintendent Jones testified (951—p. 54) 
that there were “mixed opinions” among mem- 
bers of the School Board expressed at the August 
8, 1958 meeting with regard to the hiring of 
Negro teachers. At 951—p. 56 he amends “mixed 
opinions” to “mixed feelings.” At 951—p. 58 he 
states it “must have been” the meeting of May 
5, 1959 (referred to at 95l1—p. 57) at which 
“mixed opinions” were expressed. This is re- 
peated at 95l—pp. 95, 96, 199-201, and 208. 


At 951—p. 61 Attorney White asked, “are you 
saying that some (Board members) believe it 
would be fine to hire Negroes, and some believe 
it would not be fine?” Answer: “That’s correct.” 
At 951—p. 210 Attorney White asks Superinten- 
dent Jones: “In your recruiting for the year 1959- 
60 did you interpret the direction of the Board 
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of Education to mean that you should not hire 
Negroes at that time because it might cause 
confusion?” Answer: “That’s correct.” 

At 951—p. 212 Superintendent Jones stated that 
Board members discussed the “confusion” which 
the hiring of Negroes would cause. Questioning 
Superintendent Jones at 95l—pp. 220-222, At- 
torney White asks, “Is there something which a 
Negro can do to overcome this (potential for 
confusion ).” Answer: “I don’t know” (951—p. 
291), 

This reply of Superintendent Jones amazes the 
Commissioner, for surely as a responsible edu- 
cator the Superintendent might have offered 
some suggestions such as better academic train- 
ing, improved motivation, personality qualifica- 
tions, etc. One is almost led to the implied des- 
perate conclusion that the only thing a Negro 
could do to overcome this potential for “con- 
fusion” would be to cease to be a Negro. This, 
fortunately, the Superintendent did not suggest. 
It does lead the Commissioner to feel, however, 
that in the mind of Superintendent Jones the 
Negro is in a very limited area as far as equality 
of opportunity is concerned, and that he had no 
helpful suggestions to offer. 

At 951—p. 229 the Commissioner asked Super- 
intendent Jones, “would feelings in the com- 
munity about the racial identity of any applicant 
enter into your total evaluation of the suitability 
of the personnel along with other qualifications?” 
Answer: “It would. That is part of the evalua- 
tion.” At 951—p. 230 Attorney White asked the 
Superintendent: “Did you evaluate the mixed 
feelings regarding the Negroes when you proc- 
essed applications?” Answer: “That probably 
entered into it, yes sir.” This gives us an insight 
into part of the reason that the application form 
of the Complainant and those of seven other 
Negro applicants were marked “Fair,” and why 
for three consecutive hiring seasons there was no 
active consideration of their applications. 

Now, as far as Official expressions concerning 
non-discrimination is concerned, the School 
Board adopted two most commendable resolu- 
tions. The first was on August 8, 1958, and in 
part stated the purpose of the Board “to con- 
tinue the policy that the Board now has of 
being non-discriminatory in the selection of ap- 
plicants in the Taylor Township regarding teach- 
ers and consider each application on its merits.” 
This was adopted after “Mr. Clyde Floyd, Presi- 
dent of the Carver Community Club was present 
to discuss the hiring of Negro teachers in the 


Taylor .Township School District,” and was 
adopted “after a lengthy discussion” (951—p. 
166). 

The second resolution was adopted on May 5, 
1959, and spread on the Minutes (951—p. 105): 
“The Board of Education unanimously agreed 
and explained to the Superintendent that very 
careful screening should be made of all appli- 
cants, and that he should consider applicants 
academically, according to qualifications, accord- 
ing to their ability to teach children, and teach 
children in particular situations that would best 
fit the needs of children, always thinking in terms 
of the best interests of the children in the School 
District.” 


Now then, in spite of these two “non-discrimi- 
nation” resolutions, Superintendent Jones states 
(951—p. 178) that he feels that the Complainant 
should not be hired because the hiring of 
Negroes might be “a problem.” At 951—p. 208 
he again states that because of “confusion” he 
felt he should not hire Negroes. Attorney White 
asks him (951—p. 210) whether he interpreted 
the Board’s resolution on non-discrimination to 
mean that he should not hire Negroes because 
of this confusion (cited earlier). Answer: “That 
is correct.” This reply mystifies the Commissioner. 


At 951—p. 307 Attorney White establishes the 
point that in the light of the School Board’s “non- 
discrimination” resolutions, Superintendent Jones 
acted contrary to Board wishes by refusing to 
hire Negroes “because they might cause con- 
fusion.” It is clearly established (951—p. 310) 
that the Board gave him no instructions to hesi- 
tate. 


Mr. David Marshall in his testimony (951—p. 
407) stated that Mr. Henry Black, a member of 
the Board of Education, said that “this would 
cause a bit of confusion and make it unpleasant 
in the Taylor School District if the two Negro 
teachers were hired for our school system.” At 
951—p. 341 Mr. Black denies that he ever said 
this; and again at 951—p. 463 and 464 he denies 
it. But Mr. Marshall affirms (95l—p. 412) that 
this earlier statement of Mr. Black “was cor- 
roborated by Mr. Dale Iverson” (another mem- 
ber of the Board of Education). He stated fur- 
ther that he (Mr. Iverson) and Mr. Black “were 
the only two gentlemen who said anything on 
this point.” At 951—p. 371 earlier in the Hearing, 
Mr. Iverson answered “No” to the question, 
“Have you ever stated in a meeting of the Board 
that hiring of Negro teachers would be a prob- 
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lem?” On balance, the Commissioner tends to 
credit the testimony of Mr. Marshall. 


In his testimony on this matter (951—p.°335) 
Dr. Raymond B. Dow, another member of the 
Board of Education, admits that he feels that 
the hiring of Negro teachers “possibly” might 
cause confusion. 


The Commissioner can only conclude that 
Superintendent Jones, as the chief ‘personnel 
officer of the Taylor Township Board of Educa- 
tion, did not fairly and objectively evaluate the 
qualifications of the Complainant, but permitted 
his concern about what he felt were “mixed 
feelings” on the School Board and in the com- 
munity, and his fears that the hiring of Negro 
teachers might be “a problem” and cause “con- 
fusion”, to cause him to fail to hire the Com- 
plainant. 


To be sure, whether it was his responsibility 
or the Board’s is immaterial because he was 
nevertheless the Board’s chief personnel officer. 
For all intents and purposes the decisions were 
his, and they were ratified by the Board. Granted 
that he had the full right of discretionary power 
in hiring, but it is at this point that he pursued, 
even though perhaps unwittingly, his policy and 
pattern of racial discrimination. 


It was well-nigh impossible for him to consider 
the Negro teacher applicants objectively and 
equitably because of his concern about Negroes’ 
potentiality for “confusion” and because of 
“mixed feelings” on his Board and in the com- 
munity. He appears to have been a well-inten- 
tioned victim of faint-heartedness and lack of 
courage at this point. He might have been 
amazed and pleased by the objective non-dis- 
criminatory attitudes which he probably would 
have encountered among many citizens of all 
races of the Taylor Township School District. 


VII. WAS THE COMPLAINANT DENIED 
EMPLOYMENT BECAUSE OF HER 
RACE? 


If it be asserted, as was done on several oc- 
casions in the Hearing, “She has never been 
‘denied’ employment,” the Commissioner re- 
plies: “For three consecutive school years her 
application was held in abeyance. At any rate, 
there was a failure to hire, which here amounted 
to the same thing as denial of employment. At 
no time, either in investigation or efforts at 
adjustment was there ever an offer from ‘the 
Respondent to hire. This offer, had it been made, 
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would have been acceptable to the Commission 
in order to avoid recourse to a Public Hearing.” 


The Complainant's application was not acted 
on with dispatch. From March 1957 when she 
made her first application, through three school 
years—1957-58, 1958-59, and 1959-60—she re- 
ceived no encouraging response. Two years after 
her first application, namelyon April 3, 1959, 
she was told by the Office Secretary that her ap- 
plication had been mislaid. This was in spite of 
the fact that she contacted Superintendent Jones 
on several occasions during 1958. Yet on April 3, 
1959 her application could not be found. Super- 
intendent Jones testified (95l—p. 132) that he 
did not submit her application to the School 
Board until May 5, 1959. 

On the basis of a fifteen minute interview he 
marked her application form “Fair” (as he did 
the application forms of seven other Negro ap- 
plicants), and in spite of the fact that the Com- 
plainant contacted him at least six times from 
April 1959 through July 1959 (the customary hir- 
ing period), he gave her no opportunity to im- 
prove her rating of “Fair,” if, indeed, she had 
ever known about it. 

We have discussed earlier in this Opinion the 
nebulous, non-objective character of the educa- 
tional, motivational, and personality require- 
ments for teachers in the School District. This 
easily provided the matrix for subjective, “dis- 
cretionary” prerogatives in hiring which led to 
a pattern of discrimination against the Complain- 
ant because of her race. 

The matter of possible vacancies in the Re- 
spondent’s elementary school teaching category 
has been discussed and established. For the 
1958-59 school year forty-two non-degree teach- 
ers were hired (95l—p. 147), and for the 1959- 
60 school year sixty-two non-degree teachers 
were hired (951—p. 142). The Complainant pos- 
sessed a degree, plus eighteen hours of graduate 
work; yet Superintendent Jones affirmed to the 
State Department of Public Instruction that he 
had no qualified degree teachers available, and 
on hundred and four non-degree teachers in these 
therefore requested Special Certificates for these 
one hundred and four non-degree teachers in 
these two yars. This appears to this Commis- 
sioner to be discriminatory. 

Superintendent Jones answers, in effect, “The 
Complainant, although she possesses a degree, 
is not qualified for other reasons.” The Commis- 
sioner replies, in effect, “How and in what ways 
did you give her an opportunity to demonstrate 
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her qualifications? Your requirements are nebu- 
lous, and a fifteen minute interview is insuffi- 
cient to evaluate her qualifications. You have ex- 
ceeded the normal and reasonable limits of the 
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exercise of prerogative to the point of becom- 
ing—even though you may not consciously have 
intended it—subjective, capricious, arbitrary, 
and discriminatory.” 


Mrs. Jessie Simmons 


Narrative 
ZAUN, Commissioner: 


The Complainant, Mrs. Jessie Simmons, a 
Negro, residing at 27200 Colgate, Inkster, Mich- 
igan, alleges in her complaint to the Michigan 
Fair Employment Practices Commission, dated 
September 1, 1959, that she had been applying 
since April, 1958 for a position as an elementary 
school teacher with the Taylor Township Board 
of Education. 


The Respondent is a consolidated school dis- 
trict which has absorbed several pre-existing 
school districts. The system contains nineteen 
schools servicing an area of twenty-seven square 
miles. It is located in an area inhabited pre- 
dominantly by white people. Adjacent to this 
school district is the area of the Village of Ink- 
ster and its immediate suburb, Annapolis Park, 
both of which contain a majority of Negroes. 

The Taylor Township School District, there- 
fore, covers part of an area containing Negro 
residents. One of the schools is predominantly 
Negro, and Negro students in a small number 
attend the Junior High and the High School in 
this district. There are not now nor have there 
ever been any Negro teachers in the Taylor 
Township School system which employs 452 
white teachers. There have been approximately 
fifteen Negro applicants (Hearing Transcript, 
Case 952—pp. 41f). 


The Complainant states that she was inter- 
viewed by Superintendent Orville Jones who 
said, according to her, that “I was well qualified 
for an elementary school teaching position, but 
that there were no vacancies.” She applied again 
in March and in May of 1959. He told her at this 
time, she alleges, that his contracts were out and 
he suggested that she contact him in about ten 
days. This she did by phone and he said, accord- 
ing to her, that he had no definite information 
to give her. She states, in her sworn affirmation, 
“I knew at this time there was a vacancy, because 
a teacher who was retiring had so advised me. 
When I talked to Mr. Jones in 1958, he told me 
there would be vacancies in 1959. When I talked 


to him in March, 1959, Mr. Jones told me there 
would be two or three vacancies. I contacted him 
again in July, 1959, and he told me there were 
no vacancies.” At this point, feeling that her 
application for employment had not been given 
proper consideration because of her race, she 
filed her complaint of racial discrimination on 
September 1, 1959. 

After numerous investigatory conferences and 
efforts at conciliation with the Respondent which 
failed to effect a satisfactory mutual adjustment, 
the Commission cited this case for Public Hear- 
ing. Seven Hearings were held before this Com- 
missioner on June 30, July 1, 7, 8, 28, 29, and 
October 3, 1960. Assistant Attorney General 
Gerald D. White represented the Complainant, 
and Attorney Harry F. Vellmure represented 
the Respondent. 

It was stipulated by agreement between coun- 
sel for the Complainant and counsel for the 
Respondent (see 951-pp. 2f of the Transcript) 
“that Exhibits One through Seven, heretofore 
introduced which apply and pertain to Claim 
No. 952 should be applied equally to Claim No. 
951. It is further agreed between the parties 
that the testimony of the witnesses and of Super- 
intendent Jones shall apply equally to 952 and 
951, subject to the Respondent's attorney’s right 
of cross-examination.” (See 951—p. 231). 


ISSUES 


The Hearing Commissioner herewith sets forth 
these seven Issues which he considers to be a 
fair representation of the principal areas in 
which testimony was presented. 


I. WHAT ARE THE QUALIFICATIONS OF 
THE COMPLAINANT? 


In her sworn statement of September 1, 1959, 
Mrs. Jessie Simmons affirms (and repeated in her 
testimony at the Hearing, 952—pp. 11ff) that she 
received her degree in Education at Grambling 
College, in Grambling, Louisiana in 1953. She 
had a total of nine hours practice teaching, and 
ten semester hours of graduate work in the: field 
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a 
of elementary education at the University of 
Eastern Michigan (952—p. 12). 


Exhibit 1 was introduced into evidence by 
Attorney White and accepted by the Commis- 
sioner (952—p. 14), which is the Elementary 
Provisional Certificate of the State of Michigan 
granted to Mrs. Simmons and authorizing her 
to teach in grades 9 through 12 from June 22, 
1958 through June 30, 1962. 


She has had six and one half years of teaching 
experience (952—p. 15) and this last school year 
(1959-60) has done regular substitute teaching 
in Inkster and Sumpter and at the Martinville 
School until February of 1960. 

At 952—p. 24 the Complainant testified: “he 
(Superintendent Jones) stated that it wasn’t 
necessary to send in my transcript to prove that 
I was qualified. And he did mention that I was 
well qualified and had nothing to worry about 
as far as qualifications were concerned.” 

Mr. Walter R. Greene, Staff Investigator for 
the Commission, testified (952—p. 58) that Su- 
perintendent Jones told him that he “was very 
well impressed with her personality.” Superin- 
tendent Jones, according to Mr. Greene (952— 
p. 59) said that he had received a report from 
the principal of the Federal School “that Mrs. 
Simmons had been active in the P.T.A. and was 
highly regarded as one of the best parents in the 
area.” 

In spite of the fact that the Complainant and 
seven other Negro applicants were regularly 
certificated, Superintendent Jones affirmed to 
the Michigan State Superintendent of Public 
Instruction (951—p. 138) that he had no regu- 
larly certificated applicants available (952-p. 93), 
and was therefore applying for Special Certifi- 
cates for a number of teachers, sixty-two of 
whom were non-degree teachers (95l—p. 141). 


In all candor, the Commissioner feels that 
Superintendent Jones’s testimony tended on this 
matter of qualifications to be evasive, vague, and 
contradictory. In several instances he says he had 
“good Negro applicants” (including the Com- 
plainant), and then he changes his testimony 
to say that their applications were good (951—p. 
70), and that what he meant to say was that 
there were no good applicants, but only that they 
had made good applications in the sense that 
they were complete (951—pp. 218f). 


At no time, either in the investigation con- 
ferences or in the Hearing, did the Respondent 
indicate any deficiencies of the Complainant or 
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ways in which she failed to measure up to his 
teaching requirements. (This matter of his re- 
quirements will be discussed in the next Issue). 
At 952—p. 99, Attorney White asks Superinten- 
dent Jones, “Will you tell me which of the 
standard qualifications Mrs. Simmons did not 
meet?” Answer: “I don’t think I want to answer 
that question.” Again at 952—p. 103, Attorney 
White asks: “What qualifications didn’t she meet 
with your specially certified teachers?” Answer: 
“That's a pretty hard question to answer.” 

Superintendent Jones testified (952—p. 87) 
that he spent only fifteen minutes interviewing 
the Complainant. It seems to the Commissioner 
hardly possible that a fair and objective evalua- 
tion could be made in such a short time. 

It is the opinion of the Commissioner that the 
Complainant does possess the qualifications of 
an Elementary School teacher in the State of 
Michigan in terms of her academic preparation, 
experience, and general suitability. The Com- 
missioner was favorably impressed with the de- 
meanor of the Complainant on the witness stand. 
She was neat, composed, never belligerent, and 
always cooperative in seeking to answer all ques- 
tions to the best of her ability. 


II. WHAT ARE THE TEACHING REQUIRE- 
MENTS OF THE RESPONDENT? 


There are no definite requirements or listing 
of qualifications in writing for teacher candi- 
dates in the Taylor Township school system. 
(See 952—pp. 36. 92). Upon being questioned, 
Board members stated they left all such matters 
in the hands of the chief personnel officer, Su- 
perintendent Jones; “that’s what we hire him for.” 
(See 951—pp. 274, 282, 312, 333, 379, 386, and 
392). 

The Superintendent took into account the ap- 
pearance of the candidate, the general way in 
which the candidate impressed him, the interest 
the candidate shows in the teaching profession, 
the concern the candidate has for children, the 
absence of interest in money, the absence of in- 
terest in extra duties, and the degree of humility 
shown by the candidate (95l—p. 245). There 
were very loose and flexible requirements with 
regard to the type of Certificates acceptable, as 
will be developed in the discussion of Issue IV 
(952—p. 37). 

Superintendent Jones stated (951—p. 227) that 
he has never had any qualified Negro applicants 
“who meet the standards of our School District.” 
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Yet these standards appear to be only in the 
mind of Superintendent Jones (951—pp. 194, 195, 
228, 242; 952—pp. 79), are non-existent in writ- 
ing (before being transcribed from the testimony 
offered in this claim), and are not known to any 
of the members of the Taylor Township Board 
of Education. 

Mrs. Dorothy E. DeLisle, who was a member 
and the Secretary of the Taylor Township Board 
of Education from July 1, 1957 to July 1, 1959, 
and who certifies the accuracy of the Minutes, 
testified (95l—p. 284) that to the best of her 
knowledge no standards of teacher qualifications 
are recorded in any of the Board Minutes. Con- 
ceivably, she would be in a position to know. 

The Commissioner (952—p. 91) asked Super- 
intendent Jones: “Is there in existence a manual 
of qualifications for teachers in the Taylor Town- 
ship District?” On page 92 he replied, “No.” Nor 
is there in existence any personnel manual (p. 
92). 

The Hearing Commissioner (951—p. 229) 
asks Superintendent Jones: “Is there not the 
danger of undue subjectivism in your estimate 
of the qualifications of a teacher?” Answer: 
“That is a possibility.” It is the opinion of the 
Commissioner that Superintendent Jones and 
the Taylor Township Board of Education have 
failed to formulate and to apply any objective 
standards in their evaluation of teacher qualifica- 
tions. 


III. DID VACANCIES EXIST AT THE TIME 
THE COMPLAINANT MADE APPLICA- 
TION (APRIL 1958) AND _ SUBSE- 
QUENTLY THROUGH AUGUST 1959? 


At 952—p. 69 Superintendent Orville Jones 
testified that seven vacancies occurred in 1958 
for the 1959-60 school year. 

On October 8, 1959, the Staff Investigator, Mr. 
Walter R. Greene, interviewed Superintendent 
Jones. His personnel survey indicated that in the 
last annual group of three hundred applicants 
reviewed since March, 1959, eighty-five new 
teachers were employed. There were eight Negro 
applicants, but none were hired. Superintendent 
Jones in his testimony (652—p. 76) confirmed the 
accuracy of this. This number of eighty-five ul- 
timately became one hundred and four (952—p. 
46). 

On October 29, 1959, in conference with the 
Staff Investigator, Mr. Walter R. Greene, Super- 
intendent Jones very cooperatively produced 


one hundred and four application forms of 
teachers who were hired by his school system 
during the then current school year of 1959-60— 
while the Complainant's application was still on 
file. These were not renewals, but new hires. 
Three hundred and forty-eight other teachers 
continued on renewal basis, making the total 
of four hundred and fifty-two (mentioned else- 
where) in the entire school system. At (951—p. 
74) another time Superintendent Jones testified 
that on May 5, 1959 he “needed for the school 
year 1959-60 about one hundred teachers.” 


It appears from the sworn testimony taken in 
the Hearing (952—pp. 76, 123) that the Re- 
spondent had approximately sixty elementary 
teaching vacancies—which is the area of the 
Complainant’s qualification and for which she 
applied—from March through July of 1959. Also, 
there were forty-five new elementary teaching 
positions available between March and May of 
1959 (952—p. 75). For the 1958-59 school year, 
forty-two non-degree teachers were hired, and 
ten of these were new (95l—p. 147). For the 
1959-60 school year, sixty-two non-degree teach- 
ers were hired. Ten of this group also were new 
teachers (951—p. 142). 


It would appear, then, from the foregoing sur- 
vey, that there were abundant vacancies at the 
time the Complainant made application and 
subsequently through August 1959. 


IV. WHAT WERE THE QUALIFICATIONS 
OF SOME CANDIDATES WHO WERE 
HIRED? 


It was established by an examination of the 
applications of some of the teachers who were 
hired between March 1957 and September 1, 
1959, that some candidates had average and 
below average undergraduate grades. Teachers 
were employed who had many different kinds 
of State Certificates, including Special, State 
Limited, Elementary Provisional, Secondary Pro- 
visional, or no Certificate shown on the applica- 
tion blanks, 


At least one non-degree teacher who was 
hired had only sixty hours of college training in 
August 1959, compared to the one hundred and 
twenty hours normally required. Another teacher 
had only ninety-six hours (952—p. 125), and still 
another had only ninety-nine hours. 

As has been previously noted, candidates 


without degrees were hired, while the Complain- 
ant was denied employment. For the 1958-59 
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school year, forty-two non-degree teachers were 
hired. The Complainant possesses a degree. Ten 
of the 1958-59 hires were new (95l—p. 147). 
And for the 1959-60 school year sixty-two non- 
degree teachers were hired. Ten of this group 
also were new teachers (951—142; 952—p. 54). 

Exhibit Six was introduced (952—pp. 123-170), 
consisting of forty personnel files of teachers 
hired for the 1959-60 school year. Ten were dis- 
cussed anonymously in the Hearing. There was 
a variety of qualifications, most of them under 
one hundred and twenty hours, thus deficient 
academically. Some had methods courses; others 
did not. 

It is the opinion of the Commissioner, after 
extensive examination of the records and con- 
sideration of the testimony, that in the school 
year of 1959-60 the Taylor Township Board of 
Education hired teachers who possessed inferior 
qualifications to those of the Complainant. The 
reply of the Respondent’s chief personnel officer 
is that he hired these applicants because of some 
particular insight which he had gained into their 
ability. The Commissioner’s position is that 
Superintendent Jones had applied only vague, 
subjective standards, which permitted racial dis- 
crimination gradually to become operative. It 
was not done deliberately or consciously by 
Superintendent Jones according to his statement, 
but it was nevertheless by this means of subjec- 
tive discretion which he exercised that the pat- 
tern of racial discrimination took shape. 


V. WAS THERE RACIAL DESIGNATION OF 
THE APPLICATIONS OF THE COM- 
PLAINANT AND OTHER NEGRO APPLI- 
CANTS? 


Testimony given at the Public Hearing clearly 
shows that there were racial designations of the 
application of the Complainant and of other 
Negro applicants. 

The Minutes of the May 5, 1959 Taylor Town- 

ship Board of Education meeting (951—p. 62) 
contain this statement: 
“Mr. Jones, Board of Education. That he would 
need a supply of new teachers for new buildings 
which would be completed. He presented to the 
Board of Education a list of several teacher ap- 
plicants which included degree, non-degree, 
white, Negro, and other races. At this time the 
Superintendent suggested the Board of Educa- 
tion study the list to see if the applicants, or the 
majority of them, met the standards of the Tay- 
lor Township School District.” 


Superintendent Jones admits (951—p. 66) that 
despite the fact that he was aware that “the 
designating of race” of the applicants was a vio- 
lation of the Fair Employment Practices Act, 
yet he still deemed it his duty to so inform the 
Board of the Complainant's race along with that 
of the other Negro applicants. 

Testimony by Superintendent Jones (951—pp. 
96f, 158) indicates that he informed the School 
Board at the aforementioned meeting of May 5, 
1959 that there were Negro applicants in the list 
being submitted. He defends his designation of 
the race of the applicants at this meeting because 
(951—p. 98) the hiring of Negro teachers has 
“never happened in Taylor Township.” It is 
“something new.” He indicated that this newness 
might be a “handicap.” 

The Commissioner asked Superintendent 
Jones (951—p. 125): “Why did you feel it was 
important to mention the factor of race at all 
in submitting the list of applicants to the Board, 
since academic and other qualifications were the 
real issue?” His answer was: “These applications 
were marked ‘Fair’ and that was something that 
was brand new to our school system, and any- 
thing that comes new to Taylor Township School 
District, they should be informed.” Attorney 
White then asked: “What is that something?” 
Answer, from Superintendent Jones: “Negro 
teachers.” 


It is significant to note (951—p. 127) that at 
this same May 5, 1959 School Board meeting, 
applications of non-Negroes were discussed in- 
dividually, but the Negro applications were dis- 
cussed as a group and designated as Negroes. 
There were, apparently, four Negro applicants 
at that time (951—p. 161). 

Superintendent Jones did not submit the Com- 
plainant’s name to the School Board until May 5, 
1959 (951—p. 132), although she had applied 
in April of 1958. Likewise (951—p. 133), there 
were no other Negro applicants considered until 
that time. 


Staff Investigator Walter R. Greene (951—p. 
248) testified that in his first interview with 
Superintendent Jones when he asked to review 
applications, Mr. Jones first handed him a large 
group of applications of non-Negroes, and then 
separately he handed Mr. Greene a folder of ap- 
plications of six Negro candidates. Mr. Greene 
further testified that in the subsequent investi- 
gation conference on October 29, 1959, Super- 
intendent Jones still had the Negro candidates’ 
applications in a separate folder. No explanation 
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was asked by Mr. Greene nor was any offered 
(see also 952—pp. 45f). 


It is of more than passing interest that, in ob- 
serving the pattern of discrimination that was 
taking shape in the Taylor Township school sys- 
tem, photographs of applicants were attached to 
applications. Thus Negro applicants could 
quickly, in most cases, be identified. This is in 
clear violation of Act 251, Public Acts of 1955, 
Sec. 3, (d) (1)—known as the “Fair Employment 
Practices Act,” although the Respondent is not 
being charged with this violation. It is offered 
here only to point out another element in the 
pattern of discrimination. 


Mrs. Dorothy DeLisle (who has been quoted 
before), member and Secretary of the Board of 
Education, testified (951—p. 280) that the hiring 
of two Negro teachers was discussed unofficially 
after a special Board meeting in the Spring of 
1958 (see also 951—p. 296 for a corroboration of 
this). She further stated (951—p. 281) that at the 
May 5, 1959 meeting Superintendent Jones said 
that there were Negroes on the list. 

Mr. Henry Black, another member of the 
Board of Education testified (951—p. 344) that 
on May 5, 1958 (note that there were two May 
5th meetings—one in 1958 and the other in 1959) 
there was a discussion after the meeting about 
the hiring of Negroes. Now, whether this racial 
designation of Negroes occurred in a meeting, 
or after a meeting, the fact is established by 
cited testimony that such discussion did occur 
among Board members and Superintendent 
Jones. 


In questioning Mr. Henry Black, the Attorney 
for the Complainant, Mr. Gerald D. White, 
brought out the fact (951—pp. 350-352) that 
“Teacher Employment” was on the. mimeo- 
graphed Agenda distributed for and used at the 
May 5, 1958 meeting, but it did not appear in 
the Minutes. Mr. Black stated that there was 
only one meeting (this one) in which the hiring 
of Negro teachers was discussed. But when he 
was recalled to the stand and his memory was 
refreshed by the Commissioner and Attorney 
White, he recalled (as the Roll Call on the Min- 
utes showed) that he was not only present at a 
subsequent meeting of August 8, 1958, but was 
the mover of a “non-discrimination” resolution 
which was adopted (95l—pp. 166, 356). As a 
matter of fact, under persistent questioning Mr. 
Black’s memory was so further refreshed that it 
was established that he was present at another 
meeting (May 5, 1959) when Negro applicants 
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were mentioned (951-157, 359). This was in 
spite of the fact that there had been previous 
extensive questioning by Attorney White as to 
whether he had ever heard discussion at Board 
meetings about Negro teacher applicants. 


In this matter of racial designation, testimony 
was offered by Mr. David Marshall (951—pp. 
401ff), not a member of the School Board, but 
a resident of the Taylor Township with children 
in the school system. This Commissioner was 
impressed with the impartiality, openness, and 
forthrightness of Mr. Marshall, in contrast to the 
testimony of most of the School Board members 
who tended to be evasive and dilatory, and who 
repeatedly resorted to the “I do not recall” de- 
vice when it was obvious to the Commissioner 
that they did not wish to answer. 


Mr. Marshall (951—p. 403) testified that he 
attended the meeting of the Board on May 5, 
1958 and made this notation on his copy of the 
Agenda (introduced as Exhibit 8): “Discussion 
of two Negro teachers, both M.A.’s, wanting to 
enter the school system.” He further testified 
(951—403) that Item 2: “Teacher employemnt; 
Supt. to explain” was put at the end of the eve- 
ning’s business. Mr. Marshall further testified 
(951-406) that “He (Supt. Jones) stated spe- 
cifically that the two applicants were Negroes.” 
Superintendent Jones admitted (952—p. 190) 
that such a discussion was “a possibility.” 


Mr. Marshall further testified (951—p. 407) 
that at this same meeting of May 5, 1958 Super- 
intendent Jones said that these two Negroes 
“were fully qualified and very fine people and 
that the Board should make the decision.” There 
is no record that the Board made a decision, 
whether it referred the matter to its Superin- 
tendent who, as testified elsewhere, “did all the 
hiring,” or whether it decided not to recommend 
their hiring. This is purely speculative. But the 
fact is established that there was discussion of 
Negro applicants as Negroes and that there was 
racial designation. To the Commissioner this 
conclusion appears inescapable. 


Further, Attorney White for the Complainant 
(951—387) is questioning Mr. Richard J. Trolley, 
another member of the Taylor Township School 
Board. Question: “Do you recall ever attending 
a, meeting or discussion in which you instructed 
the Board that they should not be discussing the 
hiring of Negroes as such because it constitutes a 
violation of the Fair Employment Practices Act?” 
Answer: “I don’t recall such a meeting.” 
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But Mr. David Marshall testified (951—413) 
that at the May 5, 1958 meeting Mr. Trolley did 
ask the Board, “Should we even be discussing 
this point at this meeting? Isn’t it against the law 
because of F.E.P.C.?” In the light of Mr. Trolley’s 
general evasiveness on the stand and consistent 
failure to “recall,” the Commissioner tends to 
credit the testimony of Mr. Marshall. 


Again, in the light of the foregoing testimony, 
the conclusion appears to be unavoidable that 
there was discussion of Negroes as such and that 
there was racial designation. 


VI. DID SUPERINTENDENT ORVILLE 
JONES EVALUATE FAIRLY AND OB- 
JECTIVELY THE QUALIFICATIONS OF 
THE COMPLAINANT? 


After a very brief interview of 15 minutes, as 
Superintendent Jones himself testified (952—p. 
107), he marked the Complainant’s application 
form “Fair,” (952—p. 87) and made no further 
inquiries as to her qualifications. Likewise he so 
marked and took no further action with the 
other applications from Negroes (952—p. 89). 
As a matter of fact, so perfunctory and cursory 
was the interview that he didn’t even recall on 
the stand (952—pp. 180f) whether he had dis- 
cussed with her the courses she had taken, and 
he did recall that he had not asked her for a 
transcript of her courses and grades (952—p. 
181). 

Throughout the testimony there were state- 
ments that the hiring of Negro teachers might 
be “a problem,” that it would “cause confusion,” 
and that there were “mixed feelings” on the 
Board and in the community about this matter. 
The Commissioner feels that for these reasons 
the Superintendent failed to recommend the 
hiring of the Complainant, and he proceeds to 
substantiate this opinion by various citations 
from the testimony. 


Superintendent Jones testified (95l—p. 54) 
that there were “mixed opinions” among mem- 
bers of the School Board expressed at the August 
8, 1958 meeting with regard to the hiring of 
Negro teachers. At 951—p. 56 he amends “mixed 
opinions” to “mixed feelings.” At 95l—p. 58 he 
states it “must have been” the meeting of May 
5, 1959 (referred to at 951—p. 57) at which 
“mixed opinions” were expressed. This is re- 
peated at 951—pp. 95, 96, 199-201, and 208. 


At 951—p. 61 Aitorney White asked, “Are you 
saying that some (Board members) believe it 
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would be fine to hire Negroes, and some believe 
it would not be fine?” Answer: “That’s correct.” 
At 951—p. 210 Attorney White asks Superinten- 
dent Jones: “In your recruiting for the year 
1959-60 did you interpret the direction of the 
Board of Education to mean that you should not 
hire Negroes at that time because it might cause 
confusion?” Answer: “That’s correct.” 

At 95l—p. 212 Superintendent Jones stated 
that Board members discussed the “confusion” 
which the hiring of Negroes would cause. Ques- 
tioning Superintendent Jones at 951—pp, 220-222, 
Attorney White asks, “Is there something which 
a Negro can do to overcome this (potential for 
confusion)?” Answer: “I don’t know” (951—p. 
221). 


This reply of Superintendent Jones amazes 
the Commissioner, for surely as a responsible 
educator the Superintendent might have offered 
some suggestions such as better academic train- 
ing, improved motivation, personality qualifica- 
tions, etc. One is almost led to the implied des- 
perate conclusion that the only thing a Negro 
could do to overcome this potential for “confu- 
sion” would be to cease to be a Negro. This, 
fortunately, the Superintendent did not suggest. 
It does lead the Commissioner to feel, however, 
that in the mind of Superintendent Jones the 
Negro is in a very limited area as far as equality 
of opportunity is concerned, and that he had no 
helpful suggestions to offer. 

At 951—p. 229 the Commissioner asked Super- 
intendent Jones, “Would feelings in the Com- 
munity about the racial identity of any appli- 
cant enter into your total evaluation of the 
suitability of the personnel along with other 
qualifications?” Answer: “It would. That is part 
of the evaluation.” At 951—p. 230 Attorney White 
asked the Superintendent: “Did you evaluate the 
mixed feelings regarding the Negroes when you 
processed applications?” Answer: “That prob- 
ably entered into it, yes sir.” This gives us an 
insight into part of the reason that the applica- 
tion form of the Complainant and those of seven 
other Negro applicants were marked “Fair,” and 
why for three consecutive hiring seasons there 
was no active consideration of their applications. 


Now, as far as official expressions concerning 
non-discrimination is concerned, the School 
Board adopted two most commendable resolu- 
tions. The first was on August 8, 1958, and in 
part stated the purpose of the Board “to continue 
the policy that the Board now has of being non- 
discriminatory in the selection of applicants in 
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the Taylor Township regarding teachers and 
consider each application on its merits.” This 
was adopted after “Mr. Clyde Floyd, President 
of the Carver Community Club was present to 
discuss the hiring of Negro teachers in the Tay- 
lor Township School District,” and was adopted 
“after a lengthy discussion” (951—p. 166). 

The second resolution was adopted on May 
5, 1959, and spread on the Minutes (951—p. 
105): “The Board of Education unanimously 
agreed and explained to the Superintendent that 
very careful screening should be made of all 
applicants, and that he should consider appli- 
cants academically, according to qualifications, 
according to their ability to teach children, and 
teach children in particular situations that would 
best fit the needs of children, always thinking 
in terms of the best interests of the children in 
the School District.” 

Now then, in spite of these two “non-discrimi- 
nation” resolutions, Superintendent Jones states 
(951—p. 178) that he feels that the Complainant 
should not be hired because the hiring of 
Negroes might be “a problem.” At 951—p. 208 
he again states that because of “confusion” he 
felt he should not hire Negroes. Attorney White 
asks him (95l—p. 210) whether he interpreted 
the Board’s resolution on non-discrimination to 
mean that he should not hire Negroes because 
of this confusion (cited earlier). Answer: “That 
is correct.” This reply mystifies the Commis- 
sioner. 

At 951—p. 307 Attorney White establishes the 
point that in the light of the School Board's 
“non-discrimination” resolutions, Superintendent 
Jones acted contrary to Board wishes by refusing 
to hire Negroes “because they might cause con- 
fusion.” It is clearly established (951—p. 310) 
that the Board gave him no instructions to hesi- 
tate. 


Mr. David Marshall in his testimony (951— 
p. 407) stated that Mr. Henry Black, a member 
of the Board of Education, said that “this would 
cause a bit of confusion and make it unpleasant 
in the Taylor School District if the two Negro 
teachers were hired for our school system.” At 
951—p. 341 Mr. Black denies that he ever said 
this; and again at 951—p. 463 and 464 he denies 
it. But Mr. Marshall affirms (95l—p. 412) that 
this earlier statement of Mr. Black “was cor- 
roborated by Mr. Dale Iverson” (another mem- 
ber of the Board of Education). He stated fur- 
ther that he (Mr. Iverson) and Mr. Black 
“were the only two gentlemen who said anything 


on this point.” At 95l—p. 371 earlier in the 
Hearing, Mr. Iverson answered “No” to the 
question, “Have you ever stated in a meeting 
of the Board that hiring of Negro teachers 
would be a problem?” On balance, the Commis- 
sioner tends to credit the testimony of Mr. Mar- 
shall. 

In his testimony on this matter (951—p. 335) 
Dr. Raymond B. Dow, another member of the 
Board of Education, admits that he feels that 
the hiring of Negro teachers “possibly” might 
cause confusion. 

The Commissioner can only conclude that 
Superintendent Jones, as the chief personnel 
officer of the Taylor Township Board of Educa- 
tion, did not fairly and objectively evaluate the 
qualifications of the Complainant, but permitted 
his concern about what he felt were “mixed 
feelings” on the School Board and in the com- 
munity, and his fears that the hiring of Negro 
teachers might be “a problem” and cause “con- 
fusion”, to cause him to fail to hire the Com- 
plainant. 


To be sure, whether it was his responsibility or 
the Board’s is immaterial because he was never- 
theless the Board’s chief personnel officer. For 
all intents and purposes the decisions were his, 
and they were ratified by the Board. Granted 
that he had the full right of discretionary power 
in hiring, but it is at this point that he pursued, 
even though perhaps unwittingly, his policy and 
pattern of racial discrimination. 


It was well-nigh impossible for him to con- 
sider the Negro teacher applicants objectively 
and equitably because of his concern about 
Negroes’ potentiality for “confusion” and because 
of “mixed feelings” on his Board and in the com- 
munity. He appears to have been a well-inten- 
tioned victim of faint-heartedness and lack of 
courage at this point. He might have been 
amazed and pleased by the objective, non- 
discriminatory attitudes which he probably 
would have encountered among many citizens 
of all races of the Taylor Township School Dis- 
trict. 


VII. WAS THE COMPLAINANT DENIED 
EMPLOYMENT BECAUSE OF HER 
RACE? 


If it be asserted, as was done on several occa- 
sions in the Hearing, “She has never been 
‘denied’ employment,” the Commissioner replies: 
“For two consecutive school years her applica- 
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tion was held in abeyance. At any rate, there 
was a failure to hire, which here amounted to the 
same thing as denial of employment. At no time, 
either in investigation or efforts at adjustment 
was there ever an offer from the Respondent to 
hire. This offer, had it been made, would have 
been acceptable to the Commission in order to 
avoid recourse to a Public Hearing.” 


The Complainant’s application was not acted 
upon with dispatch. From April 1958, when she 
made her first application, through two school 
years—1958-59, and 1959-60—she received no en- 
couraging response. She contacted him several 
times in 1958 and 1959. Superintendent Jones 
testified (951—p. 132) that he did not submit 
her application to the School Board until May 
5, 1959. 


We have discussed earlier in this Opinion the 
nebulous, non-objective character of the educa- 
tional, motivational, and personality requirements 
for teachers in the School District. This easily 
provided the matrix for subjective, “discretionary” 
prerogatives in hiring which led to a pattern of 
discrimination against the Complainant because 
of her race. 


The matter of possible vacancies in the 
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Respondent's elementary school teaching cate- 
gory has been discussed and established. For 
the 1958-59 school year forty-two non-degree 
teachers were hired (95l—p. 147), and for the 
1959-60 school year sixty-two non-degree teachers 
were hired (95l—p. 142). The Complainant 
possessed a degree, plus ten semester hours of 
graduate work (952—p. 12); yet Superintendent 
Jones affirmed to the State Department of Public 
Instruction that he had no qualified degree 
teachers available, and therefore requested Spe- 
cial Certificates for these one hundred and four 
non-degree teachers in these two years. This ap- 
pears to this Commission to be discriminatory. 

Superintendent Jones answers, in effect, “The 
Complainant, although she possesses a degree, is 
not qualified for other reasons.” The Commis- 
sioner replies, in effect, “How and in what ways 
did you give her an opportunity to demonstrate 
her qualifications? Your requirements are neb- 
ulous, and a fifteen minute interview is in- 
sufficient to evaluate her qualifications. You have 
exceeded the normal and reasonable limits of the 
exercise of prerogative to the point of becoming 
—even though you may not consciously have in- 
tended it—subjective, capricious, arbitrary, and 
discriminatory.” 


Action by Commission 
Finding of Fact 


As a result of careful investigation by the staff 
of the Fair Employment Practices Commission, 
by testimony and exhibits presented at these 
Public Hearings, and by weighing the issues the 
following Findings of Fact have been de- 
termined: 


(1) The Complainant, Mrs. Mary Ruth Ross 
[Mrs. Jessie Simmons], possesses a degree in 
Education, and eighteen [ten] hours of graduate 
work from Eastern Michigan University (951— 
pp. 14f) [(952—p. 12)]. 


(2) The chief personnel officer of the Re- 
spondent states that he has no strict requirements 
—nor are there any such written requirements in 
existence in the Taylor Township Board of 
Education—with regard to possession of degrees, 
kinds of certificates, age, speech habits, physical 
appearance, etc. The Superintendent of Schools 
stated to the staff investigator (and this was re- 
peated in substance in the Hearings) that his 
selection was based on a number of subjective 
factors such as: 


(a) The appearance of the candidate. 

(b) The general way in which the candidate 
impresses him. 

(c) The interest the candidate shows in the 
teaching profession. 

(d) The concern the candidate has for chil- 
dren. 

(e) The absence of interest in money. 

(£) The absence of interest in extra duties. 


(g) The degree of humility shown by the 
candidate. 


(3) There were at least one hundred vacan- 
cies between January 1959 and August of 1959 
in the Taylor Township school system (951—p. 
74). 


(4) Some teachers were hired who had aver- 
age and below average under-graduate grades. 


(5) Teachers were hired with many different 
kinds of State Certificates, including (a) Special, 


(b) State Limited, (c) Elementary Provisional, 
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(d) Secondary Provisional, (e) No Certificate 
shown on the application blank. 


(6) At least one non-degree teacher who was 
hired had only sixty hours of college training in 
August 1959, compared to the one hundred and 
twenty hours normally required. Another had 
only 96 hours. Another had only 99 hours. 


(7) One teacher has been hired from the 
Sumpter School District, the same school district 
in which the Complainant has been teaching, 
although Superintendent Jones denied that con- 
tracts were ever offered to teachers in other dis- 
tricts (951—p. 156). 


(8) For the 1958-59 school year forty-two 
non-degree teachers were hired. Ten of these 
were new (951—p. 147). 


(9) For the 1959-60 school year, sixty-two 
non-degree teachers were hired. Ten of this 
group also were new teachers (951—p. 142). 


(10) For these forty-two non-degree teachers 
in 1958-59, and sixty-two non-degree teachers in 
1959-60, Superintendent Jones requested Special 
Certificates from the State Department of Public 
Instruction, affirming that there were no regularly 
certificated teachers available (951—138, 142). 


(11) In addition to the Complainant’s ap- 
plication, there were seven other Negroes whose 
applications were on file with the Respondent 
who were not hired. All of these are degree 
teachers and all possessed certificates (951—p. 
160). 


(12) The Complainant, Mrs. Mary Ruth Ross 
[Mrs. Jessie Simmons], possessing a degree in 
Education, and eighteen [ten] hours toward a 
Master’s Degree, was denied employment. 


(13) The Complainant was qualified to teach 
in the Taylor Township Board of Education; she 
was as qualified as some, and more qualified 
than others who were hired. 


(14) The applications of the Complainant and 
other Negro applicants were racially designated 
both in processing and in discussions on the 
School Board. 


(15) Superintendent Orville Jones did not 
objectively and fairly evaluate the qualifications 
of the Complainant. 


(16) The Complainant was denied employ- 
ment because of her race. 
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Conclusions of Law 


(1) The preponderance of the evidence on 
the record, considered as a whole, indicates that 
there has been racial discrimination in the in- 
stant case and that the Respondent is in viola- 
tion of Act 251 (Public Acts of 1955), known as 
“The Fair Employment Practices Act,” Sec. 3 
(a) which states: 


“It shall be an unfair employment practice 
for any employer because of the race, color, 
religion, national origin or ancestry of any 
individual, to refuse to hire or otherwise to 
discriminate against him with respect to 
hire, tenure, terms, conditions or privileges 
of employment, or any matter, directly or 
indirectly related to employment, except 
where based on a bona fide occupational 
qualification.” 


Here has been not only an act of discrimina- 
tion against the instant Complainant, but a 
pattern of discrimination against Negro teachers 
has developed. 


A classic case in point is Holland vs. Edwards, 
307 New York, 38. The New York court sustained 
a cease and desist order made by the New York 
Commission Against Discrimination, and stated: 


“One intent on violating the law against 
discrimination cannot be expected to declare or 
announce his purpose. Far more likely is it 
that he will pursue his discriminatory practices 
in ways that are devious, by methods subtle and 
elusive, for we deal with an area in which 
subtleties of conduct .... play no small part. .... 
All of which amply justified the Legislature's 
grant of broad power to the Commission to ap- 
praise, correlate, and evaluate the facts un- 
covered.” 


In the instant case no open plan of exclusion 
of Negro teachers has been announced, but the 
preponderance of testimony justifies the conclu- 
sion that inferential evidence concerning at- 
titudes, subjective criteria, and hiring patterns 
carried great weight. 

The case of F. W. Woolworth Company vs. 
National Labor Relations Board, Sec. 121f., 2d, 
Pages 658, 660 is cited, in which the Court de- 
clared against the petitioner: 

“Implicit in petitioner’s arguments is a basic 
objection to reliance upon so-called ‘circum- 
stantial evidence.’ But courts and other triers of 
facts, in a multitude of cases, must rely upon 
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such evidence, i.e., inference from testimony as 
to attitudes, acts, and deeds; where such matters 
as purpose, plans, designs, motives, intent or 
similar matters, are involved, the use of such 
inferences is often indispensable. 


“Persons engaged in unlawful conduct seldom 
write letters or make public announcements ex- 
‘plicitly stating their attitudes or objectives; such 
facts must usually be discovered by inference; 
the evidence does not come in packages labelled, 
‘Use me, like the cake bearing the words “Eat 
me, which Alice found helpful in Wonderland.” 

Another relevant case, this also in the State 
of New York, is entitled Castle Hill, supra, which 
is reported in 2 N.Y. 2d 596, in the year 1957. 

The Court of Appeals, in confirming a cease 
and desist order made by the Commission in 
an unlawful discriminatory practice proceeding 
against a place of public accommodation, said: 

“It may be that the telephone listing, etc., as 
isolated facts do not justify the conclusion that 
the membership corporation was a mere sham 
designed to conceal the truly public nature of the 
enterprise. But, in our judgment, the record, 
considered as a whole, leads to that conclusion. 
The various aspects of a plan or scheme, when 
considered singly, may very well appear in- 
nocent. The true nature of the plan or scheme 
is revealed only when the various aspects are 
viewed as a totality.” 

The Respondent in its total policy and pattern 
of employment excluded Negro teachers from 
the school system by the application of nebulous, 
elusive, and subjective standards which led to 
arbitrary, capricious, and discriminatory hiring. 

(2) The Respondent denied the Complainant 


employment as a teacher in the Taylor Township 
school system because of her race. 


(3) The chief personnel officer of the Respond- 
ent, Superintendent Orville Jones, formulated 
and pursued a policy of racial discrimination, 
whether expressed or implied. 


(4) The Respondent, through its chief per- 
sonnel officer, Superintendent Orville Jones, 
viewed the employment of Negro teachers to be 
undesirable because of the “problems” involved 
and because of the likelihood of “confusion.” 


(5) The Respondent discussed the hiring 
of Negro teachers, and determined through 
Superintendent Jones not to employ them. 

(6) Section 10 (b) of the Fair Employment 
Practices Act is noted: 
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“This act shall not be construed as limiting 
the rights of employers to hire and fire..... 
as long as such rights are not exercised in 
violation of the provisions of this act.” 


These rights are not in question here, but the 
exercise of those rights was clearly in violation 
of the spirit, purpose, and letter of the Fair Em- 
ployment Practices Act, vide supra. 


CONSIDERATION OF MEMORANDUM 
IN SUPPORT OF RESPONDENT'S POSITION 


Cognizance is taken of the Memorandum in 
Support of the Respondent's Position, dated 
October 28, 1960, and filed with the Com- 
mission by the Respondent’s Attorney, Harry F. 
Vellmure. Counsel argues that the two cases 
cited by Assistant Attorney General White 
(case reported in 2 N.Y. 2d, 596, decided in 
1957, and Holland vs. Edwards, 307 N.Y. 38, 
decided in 1954) are not applicable. He asserts 
that in those cases the employment situations 
involved secretarial and clerical help, etc., 
whereas in the instant case teachers are in- 
volved. Their selection is, he contends, on a 
higher professional level, and is affected by 
statutory considerations. 

This is granted, but the Superintendent in so 
screening his applicants must not discriminate on 
the basis of race. The Commissioner has found 
that there has been racial discrimination in the 
instant case, and to that extent the comments on 
the subtleties of discriminatory patterns in the 
cited cases are relevant to the present case. 
Discrimination is still discrimination, whether it 
is against secretaries, clerks, or teachers. 

Counsel for the Respondent very properly 
states that the Superintendent is authorized by 
Statute to determine teacher qualifications. How- 
ever, another Statute, the Fair Employment 
Practices Act, enjoins him from discriminating 
against applicants on the basis of race. 

With regard to Counsel's argument concerning 
a possible “cease and desist” order which may be 
issued by the Commission, the Commissioner 
notes that a “cease and desist” order would be 
requested concerning a past act and continuing 
policy of discrimination against the Complainant. 
True, it would amount to an order for immediate 
employment, but this would be predicated, of 
course, upon the applicant’s willingness to ac- 
cept the offer of employment. 

Back pay, if ordered, would by no means be 
punitive, but simply to correct and compensate 
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for a serious inequity, and is clearly authorized 
by Sec. 7 (h) of the Fair Employment Practices 
Act, which states, in part: 


ME ah bs the commission shall determine 
that the respondent has engaged in or is 
engaging in any unfair employment practice, 
the commission shall state its findings of 
eee and take such further affirmative 
or other action as will effectuate the pur- 
pose of this act, including, but not limited 
to, hiring . .. . employees with or without 
back pay....” 


The request, therefore, of counsel for the Re- 
spondent that the complaint be dismissed, is 
denied. 


RECOMMENDATIONS 


(1) That the request of counsel for the Re- 
spondent that the complaint be dismissed be 
denied. 


(2) That the Respondent be ordered to cease 
and desist from its past and continuing unfair 
employment practices, in accordance with Act 
251 (Public Acts of 1955), Sec. 7 (h) which 
states: 


“If, upon preponderance of the evidence on 
the record considered as a whole, the Com- 
mission shall determine that the respondent 
has engaged in or is engaging in any unfair 
employment practice, the Commission shall 
state its findings of fact and shall issue and 
cause to be served on such respondent an 
order requiring such respondent to cease 
and desist from such unfair employment 
practice and to take further affirmative or 
other, action as will effectuate the purposes 
of this act, including, but not limited to, 
hiring, reinstatement or upgrading of em- 
ployees with or without back pay... .” 


(3)That the Complainant be offered not later 
than February 1961 employment for the school 
year 1961-62. She is free to accept or decline 
such an offer. 


(4) That the Complainant receive back pay 
from [beginning with] September 1959 through 
and including the school year [years] 1959-60 
and [1960-61] through 1961 until offered em- 
ployment [(through 1961 until she is offered 
teaching employment by the Respondent) ]—less 
her earnings elsewhere, if any, which have ac- 
cumulated. Such pay should be computed on 


the basis of the criteria normally used by the 
Respondent, with the exception of race, in setting 
salary for beginning teachers. 


(5) That all fringe benefits to which the 
Complainant would have been entitled, dating 
[dated] from September 1959 [and continuing] 
through 1961 until offered employment be in- 
cluded. 


(6) That the Respondent be ordered to submit 
to the Commission on or before December 10, 
1960 written reports of the manner of compliance 
with the instant Order. 


Order of the Commission 


At a meeting of the Fair Employment Practices 
Commission, held in Detroit, Michigan, on the 
9th day of November, 1960. 


In this matter a public hearing having been 
held in accordance with the Michigan Fair Em- 
ployment. Practices Law and the rules and 
regulations of the Commission, and the Commis- 
sioners having read the transcript of the testi- 
mony and considered the record as a whole and 
having filed Findings of Fact and Conclusions 
of Law and an Opinion on said matter; 


IT IS HEREBY ORDERED that the Respond- 
ent, School Board of the Township of Taylor, 
cease and desist from its past and continuing un- 
fair employment practices against the Com- 
plainant, Mary Ruth Ross [Jessie Simmons], and 
all other applicants for employment or employees 
on the basis of race, color, religion, national 
origin or ancestry. 


IT IS FURTHER ORDERED that on or be- 
fore February 1, 1961 the Respondent offer the 
Complainant teaching employment for the school 
year 1961-62. She is free to accept or decline 
such offer. 


IT IS FURTHER ORDERED that the Re- 
spondent pay back pay to the Complainant be- 
ginning with September, 1959 through and 
including the school years 1959-60 and 1960-61 
(through 1961 until she is offered teaching em- 
ployment by the Respondent )—less any earnings 
which she may have received from other em- 
ployment. Such back pay is to be computed on 
the basis of the criteria normally used by the 
Respondent, with the exception of race, in setting 
salary for beginning teachers. : 
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IT IS FURTHER ORDERED that the Re- 
spondent pay and/or provide to the Complainant 
all fringe benefits to which she would have been 
entitled beginning from September, 1959 and 
continuing through 1961 until teaching employ- 
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ment is offered the Complainant by the Re- 
spondent. 


IT IS FURTHER ORDERED that the Re- 
spondent submit to the Commission on or before 
December 10, 1960 written reports of the manner 
of compliance with the instant Order. 





EMPLOYMENT 
Fair Employment Laws—Pennsylvania 


COMMISSION ON HUMAN RELATIONS vy, Charles O’SHEA t/a Businessmen’s Clearing House, 
etc. et al. 


Philadelphia Commission on Human Relations, September 7, 1960, Case No. 1-5-1860 (60). 


SUMMARY: Defendant employment agency was charged before the Philadelphia Commission 
on Human Relations with discriminating against Negro job applicants. The commission found 
on hearing that defendant commonly marks its file cards with a code mark indicating appli- 
cant’s race, and that this code is used to help comply with requests for employees of a par- 
ticular race. The commission ordered the defendant to cease using such cards, to destroy or 
recopy without code markings the present cards, and to discontinue its practice of inform- 





ing employers of the race of applicants for referral. 


DECISION AND ORDER 
BY THE COMMISSION: 


On January 13, 1960, a formal complaint was 
filed with the Commission on Human Relations 
herein called the “Commission” by Maurice 
Ormes, against BUSINESS MEN’S CLEARING 
HOUSE, herein called the “Respondent Agency”, 
and PAUL ADAMS, herein called “Respondent 
Adams,” the Executive Director of the 
Philadelphia Branch of Respondent Agency al- 
leging that said Respondents unlawfully rejected 
him for employment, on account of his, the 
complainant’s race. 


On January 22, 1960, the Commission, after 
investigation, issued two notices of charges 
against Respondents, one, Case Docket Number 
1-3-1858 (60) captioned; MAURICE ORMES v. 
BUSINESS MEN’S CLEARING HOUSE AND 
PAUL ADAMS, EXECUTIVE MANAGER, al- 
leging, inter alia, that respondents had violated 
paragraphs 3 (a), (b), (d) and (g) of Section 
9-104 of the Philadelphia Code; and the other, 
Case Docket Number 1-5-1860 (60) captioned 
COMMISSION ON HUMAN RELATIONS v. 
BUSINESS MEN’S. CLEARING HOUSE AND 


PAUL ADAMS, EXECUTIVE MANAGER, al- 
leging, inter alia, that Respondents had violated 
Paragraphs (3) (c), (d) and (g) of Section 
9-104 of the Philadelphia Code and Commission 
Regulation 200. 

On February 15, 1960, Respondents filed an 
answer to number 1-3-1858 (60) denying all 
material allegations. 

On February 4, 1960, the Commission issued 
an Amended Notice of Charges in Case Docket 
Number 1-5-1860 (60), alleging, inter alia, that 
Respondents committed discriminatory acts in 
violation of Paragraphs (3), (a), (b), (ce), (d) 
and (g) of Section 9-104 of the Philadelphia 
Code. On February 24, 1960, Respondents filed 
an answer to this Amended Notice of Charges 
denying all material allegations. 

The Commission fixed February 25, 1960, at 
the Commission’s Hearing Room as the time and 
place for hearing before a duly designated 
Commission Panel, at which time and place a 
first hearing was held and further hearings 
pursuant thereto were held on March 8, March 
15, and March 22, 1960. At all the said hearings, 
full opportunity to examine and cross-examine 
was afforded to all parties in interest. 
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Case Docket Number 1-3-1860 (60) was 
withdrawn by Counsel for the Commission on 
the grounds that the Amended Notice of Charges 
in Case Docket Number 1-5-1860 (60) had 
incorporated the allegations of that case. 


FINDINGS OF FACTS 


The Commission, from the hearings and 
testimony and evidence presented and from all 
other matters and documents of record, finds the 
following facts: 


(1) That the correct name of Respondent 
Agency is CHARLES M. O'SHEA, t/a 
BUSINESS MEN’S CLEARING HOUSE, and 
that it is an Employment Agency maintaining a 
branch office of the City of Philadelphia. (N.T. 
141, 330, Complaint, Answer. ) 


(2) That respondent, PAUL ADAMS, a/k/a 
Paul Steinle, was at all times material hereto, the 
Executive Manager of the Philadelphia Office of 
Respondent Agency. (N.T. Complaint, Answer, 
Record as whole). 


(3) That the alleged discrimination against 
complainant Maurice Ormes occurred on No- 
vember 11, 1959, and Mr. Ormes filed a complaint 
with the Commission alleging this discrimination 
on January 13, 1960. (N.T. Record 100, 142-144, 
160, 179, 234-237 ) 


(4) That Respondent Agency did until 1958, 
use application form for prospective applicants 
for employment, and for referral, that listed, 
inter alia, questions pertaining to religion and 
national origin, but after 1958, Respondent 
Agency blocked out and removed said questions 
from the forms, and although new application 
cards were printed, containing these questions, 
they were on these forms against Respondents’ 
express orders, were done so by virtue of a 
printer's error and were blocked out by 
Respondent. (N.T. 69, Record as a whole). 


(5) That from on or about 1957, until January 
14, 1960, the notation of “XX” was placed, by 
Respondents’ receptionist, and/or employment 
counselors upon all application forms of Negro 
applicants for employment and/or referral in the 
Administrative-Clerical section of Respondent 
Agency, and such notations were similarly placed 
upon all permanent file cards of Negro 
applicants. (N.T. 27-28, 31-33, 39-42, 52, 54-55, 
150-155, 161-164 229-230, 270-271, 279-284, 375- 
377, 379, 407, 459, 473, 484). 


(6) That the sole purpose of the above 
mentioned “XX” notation was to denote that the 
applicant was colored or Negro. (N.T. 46, 52, 
150, 155, 161, 271, 407). 


(7) The use of the symbol “XX” to denote a 
colored or Negro applicant was known to 
Respondent Adams during the relevant period 
recited herein and he took no steps between 1957 
and January 14, 1960 to cause said practice to be 
discontinued. 


(8) That application cards of applicants of 
previous years were occasionally reactivated. 
(N.T. 163-164, 167, 273, 276, 283, 393). 


(9) That Respondent Agency through its 
agents and employees issued instructions that 
Counselors should not “waste too much time with 
Negro applicants” and that the said counselors 
should note “XX” on the cards of Negro 
applicants. (N.T. 150, 168, 271-272, 276, 280). 


(10) That Respondent Agency through its 
agents and employees on many occasions 
informed employers seeking employees as to the 
race or color of the applicants. (N.T. 379-381). 


(11) That Respondent Agency, through its 
agents and employees processed discriminatory 
job requests and sent Negro applicants to 
employers requesting persons of that race. (N.T. 
477). 


(12) That, at all times material hereto, 
Respondent Agency had posted one Fair 
Employment Practices Poster, in the center of 
Respondent Agency’s office. (N.T. 75-76, 151, 
157). 


DISCUSSION 


The Commission’s Regulations, Section 400:- 
02(d) state that “Complaints of unfair 
employment practices must be filed within sixty 
(60) days from the date of their occurrence 
thereof. . .” The alleged discrimination against 
Mr. Ormes occurred on November 11, 1959, but 
he did not file his complaint with the Commission 
until January 13, 1960. Therefore, Mr. Ormes’ 
complaint was not filed within the required 60 
days. Since Respondents have raised, in their 
defense, this 60 day provision, the Commission 
must dismiss that portion of the Notice of 
Charges dealing with the alleged discrimination 
against Mr. Ormes. 

The Commission, through its counsel, also 
dismissed that section of the Notice of Charges 
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pertaining to discrimination on the basis of 
religion or national origin, since, although 
Respondents have continued due to a printer's 
error, to use forms with questions pertaining to 
the applicant’s religion and national origin, 
Respondents have made a good faith attept to 
block out and remove those questions from the 
forms. 


With regard to the question of a valid posting 
of the Commission’s Joint City-State FEP Poster, 
Respondents did have one such poster erected in 
their offices. Although it was not readily 
noticeable to some portion of the applicants for 
employment or referral, it does not appear to 
have been posted in that location in order to be 
inconspicuous, and Respondents have agreed to 
make an additional posting in a more conspicuous 
place. 


The evidence presented in this case can 
provide for no conclusion other than that 
the receptionist, and the counselors in the 
Administrative and Clerical and Female Sections 
of the Respondent Agency marked the 
application cards of all Negro applicants with an 
“XX” in the lower right hand corner. It is also 
clear that the 3 x 5 cards kept as a permanent 
reference for the Commonwealth of Pennsylvania 
were similarly marked. There is substantial and 
legally credible evidence indicating that Paul 
Adams, Executive Director, was aware of this 
practice and did nothing to correct it during the 
period in question. 


The Commission is also of the opinion, based 
on the evidence, that the purpose of this “XX” 
designation was to denote Negroes and thus 
enable the Respondent Agency to inform 
prospective employers as to the race of the 
applicants. This method permitted Respondent 
Agency to comply with discriminatory job 
‘requests from employers. The evidence also 
indicates. and the Commission so finds, that the 
various counselors were told by persons in 
authority to pay little attention to application 
cards marked “XX” and not to waste too much 
time with Negro applicants. These violations 
were a common and standard practice within 
Respondent Agency. Therefore, the Respondent 
Agency must be held responsible and 
accountable for these acts of discrimination 
based on race and color. 


CONCLUSIONS 


The Commission, after due consideration of 
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the foregoing and the record as a whole, 
concludes and finds: 


1. That Respondent Agency is an employer as 
defined by Section 9-104 of the Fair Employment 
Practices Ordinance (9-104 (2) (a) of the 
Philadelphia Code) and as defined by Section 
100:00 (k) of the Regulations of the Commission 
on Human Relations. 


2. That Respondent Agency is an employment 
agency as defined by Section 9-104 of the Fair 
Employment Practices Ordinance (9-104 (2) (c) 
of the Philadelphia Code, and as defined by 
Section 100:00 (1) of the Regulations of the 
Commission on Human Relations. 


3. That Respondent, CHARLES M. O’SHEA, 
t/a BUSINESS MEN’S CLEARING HOUSE, 
from 1957 until January 14, 1960, used a code to 
indicate the race, and/or color of applicants for 
employment in violation of paragraphs (3) (c) 
(.1); (3) (ce) (.2); and (3) (d) of Section 9-104 
of the Philadelphia Code. 


4. That Respondent, CHARLES M. O’SHEA, 
t/a BUSINESS MEN’S CLEARING HOUSE, 
from 1957 until January 14, 1960, used a code to 
indicate the race and/or color of applicants for 
employment in violation of paragraphs (3) (b) 
of Section 9-104 of the Philadelphia Code. 


5. The Respondent, CHARLES M. O’SHEA 
t/a BUSINESS MEN’S CLEARING HOUSE, 
from 1957 until January 14, 1960, used a code to 
indicate the race and/or color of applicants for 
referral to employment in violation of paragraphs 
(3) (g) of Section 9-104 of the Philadelphia 
Code. 


6. That all other charges against Respondent 
PAUL ADAMS, a/k/a PAUL STEINIE, and 
CHARLES M. O’SHEA t/a BUSINESS MEN’S 
CLEARING HOUSE are dismissed. 


ORDER 


THE COMMISSION ON HUMAN RELA- 
TIONS, therefore, after due consideration of the 
foregoing and record as a whole, HEREBY 
ORDERS AND DIRECTS that CHARLES M. 
O’SHEA, t/a BUSINESS MEN’S CLEARING 
HOUSE shall, in order to effectuate the purposes 
of Section 9-104 of the Philadelphia Code and 
the regulations promulgated thereunder: 


1. CEASE AND DESIST FROM: 
a. Using or causing to be used, for any purpose 
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whatsoever, any application cards, file cards, 
forms or records whatsoever, containing the code 
“XX” or any other notation, reference, mark or 
code indicating the color or race of any former, 
present or future applicant for employment, or 
referral for employment at Respondent Agency. 

b. Noting, indicating, or recording by any 
means whatsoever, the race or color of any 
applicant for employment or referral for 
employment. 

c. Informing any Employer of the race or color 
of any applicant for referral. 

d. Referring any applicant for employment on 
the basis of that applicant's race or color. 


2. CARRY OUT THE FOLLOWING AF- 
FIRMATIVE ACTS, WHICH IN THE JUDG- 
MENT OF THIS COMMISSION WILL EF- 
FECTUATE THE PURPOSES OF SECTION 
9-104 OF THE PHILADELPHIA CODE AND 
THE REGULATIONS PROMULGATED 
THEREUNDER: 


a. Refer all applicants for referral on the basis 
of qualifications without reference to the 
applicant’s color or race. 


b. DESTROY, or recopy without any notations 
or coding that indicates the applicant’s race or 
color, all application cards, file cards, forms and 
all records whatsoever, that contain any code or 
notation whatsoever indicating an applicant’s 
race or color. 


c. Give full cooperation to the COMMISSION 
ON HUMAN RELATIONS in such periodic 
inspections as the Commission deems appropriate 
to insure compliance with the Fair Employment 
Practices Ordinance, Commission Regulations 
and this Decision and Order for a period of one 
(1) year, effective from the date hereof. 

d. Furnish satisfactory evidence to the 
COMMISSION ON HUMAN RELATIONS, by 
affidavit or affidavits of compliance with this 
Decision and Order within twenty (20) days 





from the effective date hereof. 





EMPLOYMENT 


Fair Employment Practices—Maryland 


On April 13, 1960, the Mayor of Baltimore, Maryland, proposed to the city board of estimates 
that as a “logical implementation” of the city’s Equal Employment Opportunity Ordinance 
[1 Race Rel. L. Rep. 1113 (1956)] there should be included in all city contracts a pro- 
vision forbidding discrimination because of race, color, religion, national origin, or ancestry 
against employees and applicants for employment. The proposal was adopted, and the city 
solicitor prepared a draft of an anti-discrimination clause, a copy of which he transmitted to 
the city building and construction engineer in a letter dated May 5, 1960. Accordingly, by 
letter dated May 20, 1960, the director of the city department of public works notified all 
of the department’s bureau heads that thenceforth they were to add that clause to the gen- 
eral provisions of all contracts (including federal aid contracts) let by the respective bureaus. 
An excerpt from pages 678-679 of the minutes of the board of estimates, recording the April 
13 action, and the solicitor’s May 5 letter and enclosure are reprinted below. [The Equal Em- 
ployment Opportunity ordinance was amended on July 6, 1960. See 5 Race Rel. L. Rep. 1241, 
infra. | 


STATEMENT By Tre Mayor Recarpinc Dis- 
CRIMINATION IN Crry CONTRACTS 
“I propose to the Board of Estimates that a 
provision be included in all City contracts 
forbidding discrimination against any em- 


ployee or applicant for employment because 
of race, color, religion, national origin 
or ancestry. 

Since the adoption of the Equal Employ- 
ment Opportunity Ordinance in 1956, it has 








1270 


been the declared public policy of the City, 
ah to foster the employment of all per- 
sons in accordance with their fullest cap- 
abilities, regardless of their race, color, 
religion, ancestry or national origin.” 

An anti-discrimination clause in City con- 
tracts is a logical implementation of that 
policy. At present, City contracts involving 
Federal funds contain such a clause, while 
“those financed by the City alone have no 
such provision. I see no reason why there 
should be two categories of contract—or 
why those employed or seeking employment 
on all City projects should not enjoy equal 
protection against racial or religious dis- 
crimination. 

Sometime ago, I asked the City Solicitor to 
study this problem, with particular refer- 
ence as to where the responsibility lies for 
adopting such a provision in all contracts. 
He has advised me that it would seem 
legally proper for the Board of Estimates 
to include in all contracts for public works 
a general provision of the type currently 
included in contracts for public works 
where Federal aid is received, binding upon 
the contractor and any subcontractor which 
might be employed by him. 

I approve of the inclusion of such a clause 
and urge the Board to adopt it, for inclu- 
sion in future City contracts. 

I would like to move that the Board adopt 
this in principle and refer the same to the 
City Solicitor for preparation of the exact 
language which is to be included in City 
contracts.” 


The Mayor’s motion was seconded by the 
City Comptroller and unanimously carried, the 
President stating, “I believe this will be a great 
step forward in doing everything that the Board 
of Estimates can do toward recognizing all the 
rights of our citizens.” 

May 5, 1960 
Mr. Raughley L. Porter 
Building Construction Engineer 
Room 410 Municipal Building 
Baltimore 2, Maryland 


Dear Raughley: 


I have prepared and enclose herewith a draft 
of an anti-discrimination provision to be in- 
cluded in City contracts for public works, in 
accordance with the policy recently adopted by 
the Board of Estimates. I submitted the draft 
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to Mr. Camponeschi, of the Baltimore Equal 
Employment Opportunity Commission, for his 
comments and, while I do not believe that my 
language has Mr. Camponeschi’s complete bless- 
ing, I find myself unable to adopt the language 
which he has suggested. 

I have numbered the enclosure to indicate 
that it should appear in the general conditions 
of the contract as No. 73, with the subsequent 
paragraphs of the general conditions renum- 
bered accordingly. 

I think that this provision should go in the 
general conditions of all contracts financed solely 
by City funds. You will recall that we discussed 
whether the provision should also go in all 
contracts financed in part by the Federal Gov- 
ernment. My present thinking is that the pro- 
vision should go in all City contracts, irrespec- 
tive of the source of financing. It is true that 
contracts for projects financed in part by the 
Federal Government already contain some anti- 
discrimination provisions in the required condi- 
tions, but I do not think that the language I am 
sending you conflicts with any of the required 
provisions, and it is somewhat broader than the 
language required by the Federal Government. 
Should you feel that our language should be 
submitted to any agencies of the Federal Gov- 
ernment prior to its inclusion in Federally-f- 
nanced contracts I will be happy to have you do 
so and I will be glad to give you whatever addi- 
tional assistance you may desire. 

With personal regards, I am 
Sincerely yours, 


HARRISON L. WINTER 
City Solicitor 


New ParaGrapH 73 For GENERAL CONDITIONS 
oF Crry Pusiic Works ContTracts— 


73. Prohibition against Discrimination. The 
Contractor and all sub-contractors shall not en- 
gage in any unlawful employment practice pro- 
hibited by Section 10 of Article 14A of the 
Baltimore City Code (1950 Edition), as said 
section was ordained by Ordinance No. 379, 
approved April 18, 1956, in connection with the 
structures to be built and work to be done under 
this contract. Unless the Baltimore Equal Em- 
ployment Opportunity Commission shall certify 
to the contrary, the following shall constitute an 
“unlawful employment practice” for the pur- 
poses of this contract: 

(a) For the Contractor or any sub-contractor, 

because of the race, color, religion, 





<— 2 





national origin of ancestry of any in- 
dividual, to refuse to hire, or otherwise 
to discriminate against him with respect 
to hire, tenure, promotion, terms, condi- 
tions or privileges of employment or any 
matter directly or indirectly related to 
employment. 

(b) For the Contractor or any sub-con- 
tractor, to establish, announce or follow 
a policy of denying or limiting through a 
quota system or otherwise, employment 
or membership opportunities to any in- 
dividual because of race, color, religion, 
national origin or ancestry. 

‘r) For the Contractor or any sub-contractor 
prior to employment to: 

1. Make any inquiry concerning or re- 
cord the race, color, religion, national 
origin or ancestry of any applicant 
for employment. ; 

2. Use any form of application for 
employment of personnel containing 
questions or entries regarding race, 
color, religion, national origin or 
ancestry. 

3. Cause to be printed, published or 
circulated any notice or advertise- 
ment relating to employment indi- 
cating any preference, limitation, 
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specification or discrimination based 
upon race, color, religion, national 
origin or ancestry. 

(d) For the Contractor or any sub-contractor 
to penalize or discriminate in any man- 
ner against any individual because he 
has opposed any unlawful employment 
practice as herein defined, or because 
he has made a charge, testified or as- 
sisted in any manner in any investigation, 
proceeding or hearing conducted by the 
Baltimore Equal Employment Opportun- 
ity Commission. 

(e) For the Contractor or any sub-contractor 
to aid, abet, incite, compel or coerce the 
commission of any unfair employment 
practice as defined herein, or to obstruct 
or prevent any person from complying 
with the provisions of Ordinance No. 379, 
as aforesaid, or any order issued there- 
under, or to attempt, directly or in- 
directly, to commit any unfair employ- 
ment practice. 

The Contractor further agrees to obtain the 
agreement of all sub-contractors that they will 
not engage in unlawful employment practices, 
and to insert in each of his sub-contractors all of 
the foregoing provisions prohibiting and defin- 
ing unlawful employment practices. 





GOVERNMENTAL FACILITIES 


Libraries—Tennessee 


A resolution has been adopted by the board of trustees of Cossitt Library, a unit in the public 
library system of Memphis, Tennessee, stating that it now abides by a decision of the city 
commission that all units of the library system be desegregated. 


Mr. Frank Glanotti 

City Attorney 
Commercial Title Building 
Memphis 3, Tennessee 
Dear Mr. Glanotti: 


As you requested by telephone today I have 
copied below the resolution of the Library Board 
concerning integration: 


“At a special meeting of the Board of 
Trustees of Cossitt Library held September 
9, 1960, called at the request of the City 
Commission for the purpose of reconsider- 
ing the long standing policy of this and 
previous Boards of maintaining segregated 
library facilities, and at which members of 




















the City Commission were present, the fol- 
lowing resolution was adopted: 


That the matter of changing the 
policy of the Memphis Public Library 
System be referred to the City Com- 
mission for decision. 


“The Board of Trustees being now advised 
that the City Commission has decided that 
all units of the Library System be desegre- 
gated, the Board of Trustees now abides by 
that decision.” 


Sincerely, 


C. Lamar Wallis 
Director 
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HOUSING 


Discrimination—Oregon 


Mark A. SMITH, Administrator of the Civil Rights Division of the Oregon Bureau of Labor 
v. CURT-CRAFT, INC., Brice Mortgage, Inc., Home Master Sales, Inc., Roach Homes, Inc., 
Retirement, Inc., all Oregon corporations. 


Before the Commissioner of the Bureau of Labor of the State of Oregon, June 8, 1960, No. 3. 


SUMMARY: A Negro couple filed a complaint with the civil rights division of the Oregon 
bureau of labor against five Portland real estate, building, and mortgage firms, alleging vio- 
lations of the state Fair Housing Act of 1959 [5 Race Rel. L. Rep. 1243, supra]. The civil 
rights division’s administrator (petitioner) thereafter filed a petition with the state commis- 
sioner of labor in behalf of the couple (complainants) for a public hearing and a cease and 
desist order against each of the firms (respondents). The petition charged the respondents 
with violating the Act by discriminating against complainants because of race in numerous 
ways. The commissioner determined that the conduct of each respondent was covered by 
the statutes because each is “engaged in the business of selling real property,” and that a 
contract to build a house for complainants involved a “sale” of real property because title 
to the lot on which the house was to be built was to be transferred. However, three of the re- 
spondents were found not to be guilty of discrimination, and the complaint was dismissed 
as against them. A fourth respondent—a builder-owner—was found guilty or refusing to sell 
to complainants because of their race, of refusing because of race to accord them conditions 
and privileges (to build on a selected lot) available to other lot purchasers, of causing to be 
issued a letter and a notice relating to the sale of real property indicating racial discrimina- 
tion against them, and of inducing and compelling another respondent to commit a discrim- 
inatory act against complainants. The fifth respondent—a real estate brokerage firm—was 
found guilty of attempting to discourage the sale of real property to them by making a state- 
ment known to be false to complainants, after their loan application to one lender had been 
rejected, that that lender had the exclusive loan rights on the lot involved. Although no 
charge had been made to such effect, the commissioner found that the latter respondent had 
also failed to comply with the statutory requirement that brokers not list realty for an owner 
known to have discriminated, stating that the law is not complied with by revoking the list- 
ing on a lot concerning which there has been discrimination while retaining listings on other 
lots of the same owner without good reason to believe that the owner would not discriminate 
as to other listings. Subsequently the commissioner sustained the constitutionality of the 
statutes involved. It was therefore ordered that the two offending respondents cease and de- 
sist from their unlawful practices against potential purchasers and specifically against the 
complainants. The builder-owner was ordered within twenty days to offer to sell and construct 
for complainants any real property which it was offering for sale, and the brokerage firm 
was ordered within twenty days to make a good faith offering to complainants of its services 
as to any property to which it has a listing and to render services to them without discrimina- 
tion if the offer be accepted. [See also Wiley v. Richland Water District, ________. F. Supp. 
5 Race Rel. L. Rep. 788 (D.Ore. 1960) ]. 





PETITION FOR tions duly organized, separately incorporated, 
CEASE AND DESIST ORDER and existing under and by virtue of the laws of 
the state of Oregon. 
Comes now the Petitioner, and alleges as fol- 
lows: II 
I That the Respondents, Curt-Craft, Inc.; Brice 


That the Respondents, Curt-Craft, Inc.; Brice | Mortgage, Inc.; Homemaster Sales, Inc.; Roach 
Mortgage, Inc.; Homemaster Sales, Inc.; Roach Homes, Inc.; and Retirement, Inc., are engaged 
Homes, Inc.; and Retirement, Inc., at all times _in the business of selling real property in the 
herein mentioned were and now are corpora- _ state of Oregon. 





is 


1, 
yf 


ao" oO 


@ 
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iil 
That prior to June 1, 1959 Respondents, Curt- 
Craft, Inc.; Brice Mortgage, Inc.; Homemaster 
Sales, Inc.; Roach Homes, Inc.; and Retirement, 
Inc., entered into an understanding among them- 
selves (1) for displaying model houses erected 
on a tract of land situated in Portland, Mult- 
nomah County, (2) for construction and sale of 
individual housing units to be built in accordance 
with the models on vacant lots selected by pros- 
pective purchasers from among those owned and 
offered for sale by Curt-Craft, Inc., (3) for the 
construction of such housing units by Respondent 
Curt-Craft, Inc., and (4) for financing the pur- 
chase of such housing units by Brice Mortgage, 
Inc. 
IV 
That pursuant to the understanding previously 
entered into and then existing among the Re- 
spondents between June 1, 1959 and August 18, 
1959 and continuously thereafter, the Respon- 
dents offered and continued to offer for sale to 
the general public in the manner prescribed in 
paragraph III hereof certain model houses and 
vacant lots together with building plans and 
contracts situated in Portland, Multnomah 
County, Oregon. 
V 
That between June 1, 1959 and August 18, 1959 
and continuously thereafter, the Respondents 
herein and each of them acting as individuals 
and as agents and principals for one another 
committed the following acts of unlawful dis- 
crimination forbidden by ORS 659.033: 


(1) Refused to sell certain real property to 
Rowan M. and Parthina B. Wiley, husband and 
wife, solely because of their race. 


(2) Made distinctions, discriminations and 
restrictions against Rowan M. and Parthina B. 
Wiley, husband and wife, in conditions and 
privileges relating to the sale of occupancy of 
certain real property, solely because of their 
race. 


(3) Made distinctions, discriminations and 
restrictions against Rowan M. and Parthina B. 
Wiley, husband and wife, in furnishing of facili- 
ties and services in connection with the sale of 
real property, solely because of their race. 


(4) Attempted to discourage the sale of cer- 
tain real property to Rowan M. and Parthina B. 
Wiley, husband and wife, solely because of their 
race, 


(5) Caused to be issued and displayed com- 
munications and notices relating to the sale of 
real property and indicating a limitation and 
discrimination against Rowan M. and Parthina 
B. Wiley, husband and wife, solely because of 
their race. 


(6) Induce and assist another person to com- 
mit acts and engage in a practice in violation of 
ORS 659.033. 

VI 

That on or about the 18th day of August, 1959, 
one Mrs. Parthina B. Wiley, a Negro, made her 
complaint in writing to the Civil Rights Division 
of the Oregon Bureau of Labor alleging racial 
discrimination against herself and her husband 
by Respondents as is more practicularly set out in 
a copy of her original complaint attached hereto, 
marked “Exhibit X”, and by this reference made 
a part hereof. 

Vil 

Subsequent to August 18, 1959 and prior to 
the filing of this Petition, Mr. Rowan M. Wiley 
read the complaint of Mrs. Parthina B. Wiley, 
referred to in paragraph VI, and adopted it and 
the whole thereof as his own. 


Vill 


That upon receiving said complaint an investi- 
gation of the allegations contained therein was 
made by a member of the Civil Rights Division 
of the Bureau of Labor. 


IX 
As a result of investigation made by the Civil 
Rights Division of the Bureau of Labor, substan- 
tial evidence supporting the allegations of the 
complaint of Mrs. Parthina B. Wiley was found 
to exist. 


The Commissioner, through a member of the 
Civil Rights Division staff, proceeded to eliminate 
the alleged unlawful practices by conference, 
conciliation and persuasion but said conference, 
conciliation and persuasion have failed to elimi- 
nate the unlawful practices. 


XI 

That the Petitioner is satisfied that Respondents 
and each of them are guilty of unlawful practices 
under ORS chapter 659 relating to sales of real 


’ property alleged in the complaint. 


WHEREFORE, the Petitioner respectfully 
requests the Commissioner of the Oregon Bureau 
of Labor to issue an Order requiring the Re- 
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spondents herein, and each of them, to cease 
and desist from all unlawful practices in viola- 
tion of ORS chapter 659 relating to sales of real 


property. 


Finding of Facts 
PRELIMINARY STATEMENT 


The complaint of Mrs. Parthina Wiley against 
the above-named respondents was filed with the 
Civil Rights Division August 18, 1959, and was 
later adopted by her husband, Mr. Rowan M. 
Wiley. Investigation by the Civil Rights staff 
shows substantial evidence of alleged discrimina- 
tion and attempt to remove the alleged dis- 
crimination by conciliation failed. Mr. Smith, 
Administrator of the Civil Rights Division, filed 
his petition on February 8, 1960, for public hear- 
ing and for an order to cease and desist against 
each of the above-named respondents. The hear- 
ing date was scheduled for February 29, 1960, 
and each of the respondents were served with 
notice of the hearing, copy of the petition and 
the complaint on which it was based. 

Because of the illness of Mr. Twining, attorney 
for Brice Mortgage, Inc., and Retirement, Inc., 
and the illness of Curtis Roach, President and 
one-third owner of Retirement, Inc., and Presi- 
dent and complete owner of Curt-Craft, Inc., 
the respondents requested and obtained an ex- 
tension in the time of the hearing. Upon their 
request the date for the hearing was rescheduled 
for April 4, 1960. Mr. Twining having recovered 
from his illness and Mr. Roach having deceased, 
the hearing came on regularly April 4, 1960, 
before Norman O. Nilsen, Commissioner of the 
Oregon State Bureau of Labor. 

Each of the respondents, except Retirement, 
Inc., filed a demurrer, accompanied by the an- 
swer to the petition. Retirement, Inc., having 
filed no pleadings herein is considered to have 
denied each and every allegation of the Page 1— 
Finding of Facts petition. Arguments on the 
demurrers were heard and overruled as a pre- 
liminary matter by H. J. Belton Hamilton, the 
Legal Officer conducting the hearing. The legal 
questions raised by the respondents’ answers 
were argued as a premliminary matter but the 
Legal Officer reserved ruling until] the respon- 
dents and petitioners had an opportunity to sub- 
mit memoranda of authority for their respective 
positions. Pursuant to this arrangement respon- 
dents and petitioner have filed briefs with the 
Legal Officer. The time for filing final brief is 
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May 3, 1960. Subsequent to that time the Legal 
Officer will advise the Labor Commissioner as 
to the law on points raised by respondents. After 
receiving this advice the Labor Commissioner 
will execute an order thereon in accordance with 
his finding of facts herein. 


PETITIONER’S CHARGES 


The petition has charged each of the respon- 
dents, acting as individuals and as agents and 
principals for one another, with the following 
violations: 


(1) Refused to sell certain real property to 
Rowan M. and Parthina B. Wiley, husband and 
wife, solely because of their race. 


(2) Made distinctions, discriminations and 
restrictions against Rowan M. and Parthina B. 
Wiley, husband and wife, in conditions and 
privileges relating to the sale or occupancy of 
certain real property, solely because of their 
race. 


(3) Made distinctions, discriminations and 
restrictions against Rowan M. and Parthina B. 
Wiley, husband and wife, in furnishing of facili- 
ties and services in connection with the sale of 
real property, solely because of their race. 


(4) Attempted to discourage the sale of cer- 
tain real property to Rowan M. and Parthina B. 
Wiley, husband and wife, solely because of their 
race. 


(5) Caused to be issued and displayed com- 
munications and notices relating to the sale of 
real property and indicating a limitation and dis- 
crimination against Rowan M. and Parthina B. 
Wiley, husband and wife, solely because of their 
race. 


(6) Induce and assist another person to com- 
mit acts and engage in a practice in violation of 
ORS 659.033. 


RESPONDENTS’ CONTENTION 


Each of the respondents contends that its con- 
duct in connection with this case is not covered 
by ORS Chapter 659. Each respondent contends 
specifically that: 


1, It is not subject to ORS Chapter 659 in that 
it is not engaged in the business of selling real 
property. 

2. No sale of real property was contemplated 
in the facts of this case. What was actually 
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contemplated is a personal service contract to 
build a house for Mr. and Mrs. Wiley, the 
complainants herein. 


Each respondent herein denies that it com- 
mitted any of the acts of discrimination alleged 
in the petition. 


FINDINGS AND CONCLUSIONS 
COVERAGE: 


ORS 659.031 defines a person engaged in the 
business of selling real property so as to include 
(1) a person who, as a business enterprise, sells, 
leases or rents real property, (2) a person who 
sells, leases or rents real property in connection 
with or as an incident to his business enterprise. 


An examination of the articles of incorporation 
of each respondent except Brice Mortgage, Inc., 
disclosed that their principal purpose of existence 
is to buy and sell real property. While the articles 
of incorporation of Brice Mortgage, Inc., dis- 
closed no authority to buy and sell real property 
in its own right, they authorized that respondent 
to deal in real property on behalf of others. 
Moreover, the evidence conclusively shows that 
Brice Mortgage, Inc., actually purchased on con- 
tract and assigned to Retirement, Inc., the fol- 
lowing described property: 


Lots 26, 27, 28, 29, 30, 31, 32, 34, 35, 36, 37, 
38, 39, 58, 59, 60 and 61, AND all of Lot 
62, EXCEPT the South 21 feet of the West 
280 feet of the East 305 feet thereof, AND 
ALL of Lots 63 and 64, NEWHURST PARK, 
in the County of Multnomah and State of 
Oregon, EXCEPT that part lying within 
the boundaries of County Road No. 1514 
(SE Main Street) and County Road No. 
1521 (SE Mill Street). 


From all of the evidence it is clear that the re- 
spondents and each of them are included within 
the definition of a “person engaged in the busi- 
ness of selling real property”. Moreover, to be 
guilty of ORS 659.033 (2) (4) one need not 
engage in the business of selling real property. 


Respondent contends that the transaction in- 
volved did not contemplate the selling of real 
property but only the personal services of Curt- 
Craft, Inc., in building a house. Testimony of- 


fered and the so-called “construction contract” of ° 


Curt-Craft, Inc., and the complaints, admitted 
in evidence during the hearing, show conclusively 
that this transaction contemplated the construc- 
tion of a house on a particular lot to which Curt- 
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Craft, ‘Inc., could and would require a transfer, 
the passing of legal title to said house and lot 
to the complaints and the furnishing of a title 
insurance policy by Curt-Craft, Inc., to the com- 
plainants covering said house and lot. Without 
determining whether a house becomes real prop- 
erty before it is constructed, it is clear that the 
contemplated transaction involved the sale of 
real property. It cannot be disputed that the sale 
of the lot on which the house was to be built 
constituted real property. This is sufficient to 
satisfy the requirement of the law. 


GUILT OR INNOCENCE: 
In General: 


None of the respondents are guilty of all of the 
charges alleged in the petition. Some of the re- 
spondents are not guilty of any of the charges 
alleged in the petition. Some of the respondents 
are guilty of some of the charges alleged in the 
petition. 

The name of Curtis R. Roach was the one 
most frequently mentioned during the course of 
the three day hearing. He was the president and - 
sole stockholder in the respondent, Roach Homes, 
Inc.; he was the president and sole stockholder 
in Curt-Craft, Inc.; he was a member of the 
board of directors and part owner of Retirement, 
Inc. Some of his fellow directors of Retirement, 
Inc., were also directors of Brice Mortgage, Inc. 
With respect to the plat of land involved he was 
in a position to exercise considerable influence 
if not domination through an economic tight rope 
around the necks of respondent Brice Mortgage, 
Inc., and respondent Home Master Sales, Inc. 
He arranged for Brice Mortgage, Inc., to finance 
the sale of most of the 418 lots in the plat in 
question, subject to his right to terminate the 
arrangement at any time. By oral arrangement 
he also aranged for Home Master Sales, Inc., to 
act as broker in the sale of each lot and the 
house to be erected thereon, in said plat, subject 
to his right to terminate the arrangement. By an 
interesting feature of an agreement between Re- 
tirement, Inc., Curt-Craft, Inc., and Brice Mort- 
gage, Inc., the latter underwrote the success of 
the building program of Curt-Craft, Inc, By this 
arrangement Curt-Craft, Inc., was not required 
to purchase any of the lots in the plat in ques- 
tion, but Retirement, Inc., was required to sell 
if Curt-Craft, Inc., elected to purchase. Since Re- 
tirement, Inc., could not buy the plat from the 
owners on the strength of its credit, Brice Mort- 
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gage, Inc., underwrote the purchase by entering 
into a contract for the purchase of the entire 
plat and assigning the contract immediately to 
Retirement, Inc. If the venture did not succeed 
and Retirement, Inc., did not make payments on 
the contract Brice Mortgage, Inc., would be re- 
quired to make such payments. 


Both Mr. and Mrs. Wiley, complainants herein, 
testified that they were “Negroes”. However, it 
was noted that Mrs. Wiley’s complexion is one 
ordinarily considered “white”, that her hair is 
red and that she had few, if any, Negroid fea- 
tures. Mr. Wiley’s features are predominately 
Negroid. Up to the time that the contract had 
been entered into and earnest money paid by 
the complainants no member of any of the 
respondents had met Mr. Wiley. Respondents, 
therefore, were of the impression that they were 
dealing with “white” purchasers until Mr. Green 
of Home Master Sales, Inc., contacted Mr. Wiley 
on his job. 


It is noted that the complainants, Mr. and Mrs. 
Wiley, had no trouble with any of the respon- 
dents until it was discovered that Mr. Wiley was 
a Negro. From that point hence the troubles of 
the Wileys began. 


RESPONDENTS 
CONSIDERED SPECIFICALLY: 


1. Roach Homes, Inc., is not guilty of any of 
the charges. Although the evidence shows the 
name “Roach Homes” may have been used in 
connection with houses built and contemplated 
in the plat in question it failed to show that 
respondent Roach Homes, Inc., was in any way 
connected with the sale of real property therein. 
The Labor Commissioner finds respondent Roach 
Homes, Inc., not guilty of any of the charges 
alleged in the petition. 


2. Retirement, Inc., is not guilty of any of the 
charges. Although the property involved was 
subject to a land sale contract the assignment of 
which was held by Retirement, Inc., Retirement, 
Inc., was under a contract with Curt-Craft, Inc. 
to convey only to Curt-Craft, Inc. or its designee 
and there was no evidence the complainants 
were Curt-Craft’s designee or that Retirement, 
Inc. refused to convey to them on the same terms 
and conditions as it conveyed to any other 
designee of Curt-Craft, Inc. The Labor 
Commissioner finds Retirement, Inc. not guilty of 
any of the charges alleged in the petition. 
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3. Curt-Craft, Inc., is guilty of four of the 
charges alleged in the petition and not guilty of 
two of such charges. 


The evidence failed to show that Curt-Craft, 
Inc. offered any facilities or services in 
connection with the sale of its property which 
was denied to complainants on the same term 
available to other purchasers. The Labor 
Commissioner finds Curt-Craft, Inc., not guilty of 
charge #3 of the petition. 

The testimony and the letter from Curt-Craft, 
Inc. to Home Master Sales, Inc. clearly show it 
refused to sell real property to complainants 
even after they offered to pay cash therefor. The 
evidence also showed that Curt-Craft, Inc’s. 
refusal to sell real property to complainants was 
because of their race. The Labor Commissioner 
finds Curt-Craft, Inc., guilty of charge #1 
alleged in the petition. 

One of the conditions and privileges relating 
to the sale of the lots in question was having a 
house built thereon according to the terms of a 
construction contract. The letter from Curt-Craft, 
Inc. to Home Master Sales, Inc. ordering the 
return of complainants’ earnest money and 
declaring Curt-Craft, Inc. would not build for 
the complainants on the lot selected amounted to 
a refusal to accord conditions and privileges to 
complainants available to other purchasers of 
lots within the plat. This refusal to build for 
complainants even after they offered cash 
payment therefor was based solely on their race. 
The Labor Commissioner finds Curt-Craft, Inc., 
guilty of charge #2 alleged in the petition. 

Charge #4 of the petition is that Curt-Craft, 
Inc. attempted to discourage the sale of real 
property. But Curt-Craft, Inc. had absolute 
control over what sales could be made to whom. 
It did not attempt to discourage the sale to the 
complainant, he refused to sell to them. The 
Labor Commissioner finds Curt-Craft, Inc., not 
guilty of charge +4 alleged in the petition. 

By causing to be issued a letter to Home 
Master Sales, Inc. requiring the return of 
complainants’ earnest money and declining to 
build for complainants under the circumstances 
then existing, Curt-Craft, Inc. issued a notice 
relating to the sale of real property and 
indicating, under the circumstances, discrimina- 
tion against complainants because of their race. 
The Labor Commissioner finds Curt-Craft, Inc., 
guilty of charge #5 alleged in the petition. 

By its letter of August 14, 1959, to Home 
Master Sales, Inc., Curt-Craft, Inc. induced and 
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compelled Home Master Sales, Inc. to commit an 
act amounting to discrimination against the 
complainants. The Labor Commissioner finds 
Curt-Craft, Inc. guilty of charge #6 alleged in 
the petition. 


4. Brice Mortgage, Inc. was found not guilty 
of any of the charges alleged in the petition. 

Petitioner conceded that if Brice Mortgage, 
Inc. was guilty of any charge alleged in the 
petition it is #3, #4, or #6. This involves 
respondent’s action in rejecting the loan 
application of complainants for financing the real 
property transaction in question and its delay in 
taking any definite action on said application for 
approximately one month. The evidence failed to 
show that complainant’s application would have 
been approved by Brice Mortgage, Inc. if his 
race had been other than Negro. As a matter of 
fact, the evidence showed that complainant's 
application should not have been processed in 
the first place in view of the high income 
requirement of Brice Mortgage, Inc.'s only outlet 
for money at the time in question. Petitioner 
contends the respondent’s delay in giving its final 
answer when it knew from the beginning that it 
ultimately would be a rejection was a calculated 
effort to aid Curt-Craft, Inc. in its scheme to 
discriminate against complainants by discourag- 
ing them into buying elsewhere. Although this 
argument is persuasive under the facts in this 
case it fails to point out a violation of law since 
respondent’s delaying tactics, if any, were 
discontinued when it notified complainants of its 
rejection on August 5, 1959, the day the law 
under which this petition is brought became 
effective. The Labor Commissioner finds Brice 
Mortgage, Inc., not guilty of any of the charges 
alleged in the petition. 


5. Home Master Sales, Inc., was found guilty 
of one of the charges. There was no substantial 
evidence tending to show respondent Home 
Master Sales, Inc. guilty of charges #1, #2, or 
+5 alleged in the petition. On the question of 
discrimination in service in connection with sale 
of real property the evidence is undisputed that 
(1) complainants were ignored by respondent's 
salesmen when both of them appeared to look 
at the model house offered for sale by respondent, 
but when Mrs. Wiley appeared alone 
respondent’s salesmen were helpful and cour- 
teous. (2) When respondent’s salesman, Mr. 
Green, discovered Mr. Wiley was Negro he 
communicated this information to Mr. Boe, 
President of respondent Home Master Sales, Inc. 
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and ceased to be friendly or helpful to either of 
the complainants. However, these acts were all 
committed before August 5, 1959, the date on 
which ORS 659.033 became effective. They 
constitute no violation of the law. 


On the question of attempting to discourage 
the sale of real property to the complainants the 
evidence is undisputed that (1) upon being 
notified by respondent Brice Mortgage, Inc. that 
their application for loan had been rejected Mrs. 
Wiley called Mr. Boe, President of Home Master 
Sales, Inc. and informed him that complainants 
still intended to consummate the transaction and 
that complainants would make other arrange- 
ments for financing, whereupon Mr. Boe 
indicated that complainants could not make 
other financial arrangements because Brice Mort- 
gage, Inc., who had rejected complainants’ 
application, has an exclusive right to finance the 
transaction. (2) Brice Mortgage, Inc., did not 
have an exclusive right to finance any transaction 
in the plat in question. (3) Mr. Boe knew his 
statement to be false at the time he made it. It is 
clear Mr. Boe as President of Home Master 
Sales, Inc., was attempting to discourage the sale 
of the real property in question to complainants. 
The Labor Commissioner finds that this attempt 
to discourage the sale of real property to 
complainants was solely because of their race. 
The Labor Commissioner finds respondent Home 
Master Sales, Inc., guilty of charge #4 alleged 
in the petition. 

As to the charge that Home Master Sales, Inc., 
induced and assisted another person to violate 
the law the evidence is inconclusive. There was 
no evidence tending to show that respondent 
induced another to violate Chapter 659. The 
evidence is undisputed that respondent attempt- 
ed to carry out Curt-Craft’s instruction to return 
complainants’ money and declined to discuss 
arrangements by complainants to pay cash after 
having scheduled a conference to make such 
arrangements. Respondent explains its conduct 
on the ground that it did not know why Curt- 
Craft, Inc., decided not to “build” for the 
complainants and did not ask until after trying 
to return complainants’ earnest money. Accord- 
ing to respondent it cannot be guilty of aiding or 
abetting Curt-Craft, Inc., in discriminating when 


it did not and does not know that Curt-Craft, 


Inc., was discriminating against complainants be- 
cause of their race. A few days later respondent 
Home Master Sales Inc. wrote a letter to Curt- 
Craft, Inc., inquiring to know the reason for its 
refusal to sell to complainants and pointing out 
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the chapter of the law under which this hearing 
was brought. Mr. Boe testified that when he 
received no response to his letter he wrote 
another letter revoking the listing as to the lot in 
question but retained listing of all other unsold 
lots in the plat. Respondent contends that all of 
this shows its good faith. 

Assistant Attorney General Trotta, Attorney 
for petitioner, points out respondent’s check 
which was delivered to complainants is dated 
the same date of Curt-Craft’s letter to respondent 
Home Master Sales, Inc., instructing it to deliver 
complainants’ earnest money. If this letter was 
sent by mail Home Master Sales, Inc., action 
anticipated its contents before it could possibly 
have been received. If it was delivered in person 
it is logical to think respondent Home Master 
Sales, Inc., would have inquired then into the 
reason for the instructions from Curt-Craft, Inc., 
which would have resulted in a loss to it of more 
than $600.00 in commission. Mr. Trotta insists 
that Curt-Craft, Inc., and Home Master Sales, 
Inc., collaborated in the discrimination action 
against the complainants; that upon reflection 
Home Master Sales, Inc., called its attorney and 
anticipated this hearing by commencing to build 
a record as favorable to itself as possible under 
the circumstances. The Labor Commissioner 
finds, however, petitioner has not sustained the 
burden of proof on charge #6 alleged in the 
petition. The Labor Commissioner finds Home 
Master Sales, Inc., not guilty of charge #6 of the 
petition. 

Although no charge was brought against 
Home Master Sales, Inc., for retaining a listing 
of real property with an understanding that the 
owner may discriminate as to race, color or 
national origin, evidence was introduced into the 
records on this point and arguments were made 
by counsel thereon. A broker who has several 
listings in one plat for a single owner and 
discovers that the owner has discriminated with 
respect to the sale of one such lot cannot comply 
with the law by simply revoking the listing on 
the lot involved while retaining the listing on all 
other lots, unless he has good reason to believe 
that the owner would not discriminate as to any 
other such listing. Home Master Sales, Inc.’s 
efforts failed to comply with the requirement of 
ORS 659.033. 

/s/ N. O. Nilsen 
N. O. Nilsen, Commissioner 
Oregon Bureau of Labor 

Dated at Portland, Oregon, this 29th day of 

April, 1960. 
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Order 


Upon petition filed by Mark A. Smith, 
Administrator of the Civil Rights Division of the 
Bureau of Labor, this case came on regularly for 
hearing before Norman O. Nilsen, Commissioner 
of Labor, on April 4, 1960, at 1216 S. W. Hall 
Street, Portland, Oregon. The hearing before the 
Labor Commissioner was conducted by Robert 
Y. Thornton, Attorney General for the State of 
Oregon, by and through H. J. Belton Hamilton, 
Assistant Attorney General; the case for the 
Petitioner, Mark A. Smith, was presented by 
Robert Y. Thornton, Attorney General for the 
State of Oregon by and through Thomas N. 
Trotta, Assistant Attorney General; Respondents 
Brice Mortgage, Inc. and Retirement, Inc. were 
represented by their attorney, Mr. Edward B. 
Twining; Respondents Curt-Craft, Inc. and 
Roach Homes, Inc. were represented by their 
attorney, Mr. Floyd D. Hamilton; Respondent 
Home Master Sales, Inc. was represented by its 
attorney, Mr. Paul J. O’Hollaren. Preliminary 
arguments were made by counsel, witnesses 
were called and sworn and evidence was taken. 
After hearing the evidence adduced and 
reviewing the exhibit introduced the Labor 
Commissioner on the 29th day of April, 1960, 
made, entered and served upon each of the 
respondents his Findings of Fact, a copy of 
which is attached hereto and made a part hereof. 

No order was entered upon said Findings of 
Fact by the Labor Commissioner for the reason 
that counsel had requested and been granted 
time to file memoranda of authority touching 
upon the constitutionality of the law under 
which the hearing was brought; the Labor 
Commissioner, through his counsel H. J. Belton 
Hamilton, has considered the arguments and 
authorities submitted and the Labor Commis- 
sioner being fully advised, hereby concludes that 
ORS 659.010-110, the law under which this 
hearing was brought, is not unconstitutional. 
Based upon this conclusion and upon the 
Findings of Fact already entered herein, 

IT IS HEREBY ORDERED that the petition 
of Mark A. Smith, Administrator of the Civil 
Rights Division of the Bureau of Labor, and the 
complaint of Rowan M. Wiley and Parthina B. 
Wiley upon which said petition is based are 
hereby dismissed as against Respondents Brice 
Mortgage, Inc., Roach Homes, Inc., and 
Retirement, Inc. 

IT IS FURTHER ORDERED that Respond- 

ent Curt-Craft, Inc. 
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1. Cease and desist from its practice and 
policy of discriminating against potential 
purchasers of real property solely because 
of their race, religion, color or national 
origin with respect to the sale of any real 
property; and that respondent Curt-Craft, 
Inc. specifically cease and desist from such 
practice as related to Rowan M. Wiley and 
Parthina B. Wiley. 


. Within 20 days of the date of this order 
offer to sell and construct for the 
complainants Rowan M. Wiley and Par- 
thinia B. Wiley any real property which it 
now offers or may offer for sale at some 
future date. 


IT IS FURTHER ORDERED that Respondent 
Home Master Sales, Inc. 


bo 


1. Cease and desist from its practice and policy 
of discriminating against potential pur- 
chasers of real property solely because of 
their race, religion, color or national origin 
with respect to the sale of any real property; 
and that respondent Home Master Sales, 
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Inc. specifically cease and desist from such 
practice as related to Rowan M. Wiley and 
Parthina B. Wiley. 


2. Within 20 days make a good faith offer of 
any and all of its services to the 
complainants Rowan M. Wiley and Parthina 
B. Wiley in connection with the sale, leasing 
or renting of any real property to which it 
now has or may have a listing and, if such 
offer is accepted, render said service to 
said complainants without regards to their 
race, color, religion, or national origin. 


IT IS FURTHER ORDERED that each of the 
respondents, the petitioner and the complainants 
herein may perfect an appeal from this order to 
the Circuit Court within the time specified by 
law. 

/s/ Norman O. Nilsen 
Norman O. Nilsen, Commissioner 


of Labor 


Dated at Salem, Oregon, this 8th day of June, 
1960. 





HOUSING 


Publicly-Assisted Housing—Massachusetts 





A Negro, who had unsuccessfully attempted to purchase a home in a development near 
Danvers, Massachusetts, filed a complaint with the State Commission Against Discrimination, 
alleging that those connected with the development had engaged in practices contrary to that 
state’s “Fair Housing” laws [2 Race Rel. L. Rep. 1155 (1957), 4 Race Rel. L. Rep. 453 
(1959) ]. After a hearing, the developers were found to be guilty of the charges, and orders 
were issued directing them to cease discrimination in sales, to advise employees of the im- 
port of the anti-discrimination law, to include a statement in advertising as to the application 
of the law, and to post notices in model homes, ete. The findings of fact and the order are set 
forth in Commission Against Discrimination on relation of Marshall v. Middlesex Homes Inc., 
et al., 5 Race Rel. L. Rep. 928 (1960). Later, the commission announced in a press release 
that it had received a letter from the developers reporting compliance. The press release 
which sets out the letter of compliance is reproduced below: 


The Massachusetts Commission Against Dis- 
crimination today announced the successful con- 
clusion of the most far reaching case of housing 
discrimination it has faced since the fair housing * 
law went into effect in 1957 and was extended 
in 1959. 


electrician of Roxbury who charged he had been 
denied an application to purchase a home in the 
Woodvale Development in Danvers constructed 
by Campanelli Builders, Inc. in Braintree and 
offered for sale by Middlesex Homes, Inc. 
of Woburn whose president is Frank Equi. 
Middlesex Homes, Inc. is the exclusive agent for 


The case involved the complaint of a Negro —_ the Woodvale Homes. 
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The hearing, which was the fourth formal 
hearing to be held by the Massachusetts Com- 
mission since it came into being fourteen years 
ago covered four and a half days and filled nearly 
six hundred pages of testimony. This case was 
only the fourth out of more than 3000 cases 
handled by the MCAD, since its establishment 
14 years ago, to go to a formal hearing. 

Assistant Attorney-General Gerald A. Berlin, 
Chief of the Division of Civil Rights and 
Liberties of the office of the Attorney-General 
acted as Counsel for the MCAD. Mr. Edward 
Barshak, Counsel for the American Jewish Con- 
gress represented the complainant. The hearing 
commissioners were Mrs. Mildred H. Mahoney, 
Commission Chairman and Commissioner Ben 
G. Shapiro, a member of the MCAD. 

Last month there was a conference at the 
MCAD offices of counsel for all parties at which 
time arrangements were completed for carrying 
out the order. Chairman Mahoney announced 
today that the order had been carried out and 
fully complied with. Mrs. Mahoney pointed out 
that among other things the respondents had not 
only given an application to the complainant but 
in order to show good faith had given applica- 
tions to three other Negroes who had alleged 
they had previously applied and had been 
denied; have advertised Woodvale as complying 
with the law and have instructed their employees 
relative to the law. 

The following letter was received on October 
21st at the office of the MCAD and outlines in 
what manner the respondents have complied: 

“In accordance with paragraph #7 of the 
order of August 22, 1960, we respectfully submit 
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the following information with regard to com- 
pliance: 


1, The respondents state that their policy with 
regard to applications for the purchase of homes 
and with regard to the showing of the same 
meets all requirements of the Massachusetts 
Law Against Discrimination insofar as develop- 
ments owned or serviced by them are subject to 
said law and as a statement of this policy is 
required by paragraph + 1 of the order, 


2. The respondents did set aside and make 
available to the complainant an available home 
as required by paragraph + 2 of said order and 
further state that the additional provisions of 
the said paragraph insofar as requiring affirma- 
tive action by the complainant are taken by the 
respondents as having been complied with on 
their part. 


3. The respondents state that standards of 
evaluation are in conformance with the Mas- 
sachusetts Law Against Discrimination as re- 
quired by paragraph + 3 of said order. 


4. The respondents have issued instructions as 


required by paragraph + 4 of said order and 
attach copies hereto. 


5. The respondents have posted notices at and 
have placed advertising with regard to such de- 
velopments as are subject to the Massachusetts 
Law Against Discrimination as required by 
paragraphs + 5 and # 6 of said order and which 
are serviced by the respondent Middlesex 
Homes, Inc. for the respondent, Campanelli 
Builders, Inc.” 








EDUCATION 
Public Schools—Ohio 


ATTORNEYS 
GENERAL 


Certain students in the Prince Edward County, Virginia, school system moved to live with rela- 
tives and friends in Dayton, Ohio, after schools were closed in their home county. The board 
of education asked the city attorney whether these children were entitled to free education 
in Dayton. The city attorney ruled that since persons with whom the children are staying 
had the right to take them in and feed and shelter them, and to guide and reasonably control 
them, those persons are standing in loco parentis. Under Ohio statutes, a child has the same 
residence as the person who stands in loco parentis to him, and is entitled to free public 
education there, even though his natural parents reside in another state. 


The Dayton Board of Education 
of the Dayton City School District 
348 West First Street ' 
Dayton, Ohio 
Attention: Harold L. Howard 
Clerk-Treasurer 
October 11, 1960 
Gentlemen: 


This is in reply to your inquiry of October 6 
concerning certain children from Prince Edward 
County, Virginia, and specifically, their right to 
free schooling under Section 3313.64. So far as 
pertinent, that statute provides that: 


“The schools—shall be free to all school 
residents between 6 and 21 years of age.” . 
and: 


“School residents shall be all youth who are 
children or wards of actual residents of the 
school district.” 


No question is raised, and we assume none exists 
about the custodians in this case being “actual 
residents” of our City School District. The single 
question is, are these children “wards.” There 
has been no material change in the law on this 
question since our opinion to you of February 5, 
1957, and the conclusion there reached is be- 
lieved to be applicable to and dispositive of your 
present inquiry. However, there are some further 
factors involved which we believe to be worth 


pointing out. They add grounds in further sup- 
port of the conclusion previously reached. 


Section 2151.06 R.C. provides that for pur- 
poses of the Juvenile Court and its jurisdiction: 


“A child has the same residence or legal 
settlement as his parents, legal guardian of 
his person, or his custodian who is in the 
relation of loco parentis.” 


This statute was considered in 1956 O.A.G. 
Opinions #7008. We shall advert later to the 
concept and test of the “loco parentis” relation- 
ship. 


Section 3321.02 R.C. provides that: (WHO 
AMENABLE TO COMPULSORY EDUCA- 
TION LAWS) 


“Every child actually resident in the state 
shall be amenable to the laws relating to 
compulsory education, and neither he nor 
the person in charge of him shall be excused 
from the operation of said sections or the 
penalties under them on the ground that 
' the child’s residence is seasonal, that the 
parent of the child is a resident of another 
state, or that the child has attended school 
for the legal period in another state.” 


Section 3321.03 provides that: (CHILD MUST 
ATTEND SCHOOL) 
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“Every child of compulsory school age who 
is not employed under an age and schooling 
certificate and has not been determined to 
be incapable of profiting substantially by 
further instruction shall attend a school 
which conforms to the minimum standards 
prescribed by the state board of education, 
under the conditions prescribed by law.” 


Section 3321.04 R.C., so far as here applicable, 
provides that: (COMPULSORY ATTEN- 
DANCE) 


“Every parent, guardian, or other person 
having charge of any child of compulsory 
school age who is not employed under an 
age and schooling certificate and who has 
not been determined to be incapable of 
profiting substantially by further instruction, 
must send such child to a school, which 
conforms to the minimum standards pre- 
scribed by the state board of education, for 
the full time the school attended is in ses- 
sion, which shall not be for less than thirty- 
two weeks per school year.” 


In his 1932 opinion, (Vol. 3. O. A. G. 1932, 
opinion No. 4864, page 1472) Judge Battman, 
while Attorney General, ruled that, “persons 
standing in loco parentis” include such as have 
the care of, or are in charge of the youth as 
those terms are used in laws relating to com- 
pulsory education. It requires little argument to 
maintain that if a duty is thrust upon residents 
of a district to send children entrusted to their 
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care to school, as a corollary of that duty, such 
children should be entitled to be schooled with- 
out charge. 


A significant factor not heretofore referred to 
is that the statutory duty set out in Section 
3321.02 exists though the child’s parents are 
residents of other states, and also despite the 
fact that the child’s residence is seasonal. 


The resident-custodians had a right to open 
their homes to and receive in their care the chil- 
dren in question. They have a right to feed and 
shelter them. Under these circumstances, they 
also possess the right to guide and reasonably 
to control them. Thus, it appears clear that they 
stand in loco parentis. 


On the question of when the children acquire 
residence in a school district, the Second Syllabus 
of the recent opinion of the Juvenile Court of 
Preble County is of interest: (Matter of Sheard, 
163 N.E. 2d 86) 


“For school attendance purposes, a child be- 
comes a resident in a school district as soon 
as he acquires any kind of home in that dis- 
trict, whether or not that particular home 
is permanent or temporary.” 


We therefore confirm our earlier opinion on 
this matter and advise that the same is appli- 
cable to your current inquiry. 


Very truly yours, 
City Attorney 





PUBLIC ACCOMMODATIONS 


Restaurants—Virginia 





The Attorney General of Virginia has ruled that a statute requiring segregation of the races 
in “any public hall, theatre, opera house, motion picture show or any place of public 
entertainment or public assemblage” is not applicable to restaurants, hotel dining rooms, or 
lunch counters. However, his opinion indicates that the state’s trespass statute protects the 
right of an owner to operate an eating establishment on a segregated basis if he chooses to 
do so. 


August 24, 1960 Dear Mr. Cuddy: 


I am in receipt of your letter of August 23, 
1960, which reads, in part, as follows: 
“I would appreciate it if you would ad- 
vise me whether or not in your opinion 


Honorable C. E. Cuddy 


Commonwealth’s Attorney for the 
City of Roanoke 


Roanoke, Virginia 
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Section 18.1-356 of the Code of Virginia is 
applicable to restaurants, hotel dining 
rooms or lunch counters that are operated 
by merchants in their stores or places of 
business. ; 

“If this section is not applicable, is there 
any statute in your opinion which requires 
separation of the races in eating establish- 
ments?” 


Sections 18.1-356 and 18.1-357 of the Vir- 
ginia Code comprise Article 6, Chapter 7, Title 
18.1 of the Code of Virginia (1960), and re- 
spectively provide: 


“§ 18.1-356. Duty to separate races at 
public assemblages.—Every person, firm, in- 
stitution or corporation operating, maintain- 
ing, keeping, conducting, sponsoring or 
permitting any public hall, theatre, opera 
house, motion picture show or any place 
of public entertainment, or public assem- 
blage which is attended by both white and 
colored persons shall separate the white 
race and the colored race and shall set apart 
and designate in each such public hall, 
theatre, opera house, motion picture show 
or place of public entertainment or public 
assemblage, certain seats therein to be oc- 
cupied by white persons and a portion 
thereof, or certain seats therein, to be oc- 
cupied by colored persons and any such 
person, firm, institution or corporation that 
shall fail, refuse or neglect to comply with 
the provisions of this section shall be guilty 
of a misdemeanor and upon conviction 
thereof shall be fined not less than one 
hundred dollars nor more than five hundred 
dollars for each offense. (Italics supplied). 


“§ 18.1-357. Failure to take space assigned in 
pursuance of preceding sectionAny person 
who fails, while in any public hall, theatre, opera 
house, motion picture show or place of public 
entertainment or public assemblage, to take and 
occupy the seat or other space assigned to them 
in pursuance of the provisions of the preceding 
section by the manager, usher or other person 
in charge of such public hall, theatre, opera 
house, motion picture show or place of public 
entertainment or public assemblage, or whose 
duty is to take up tickets or collect the admis- 
sion from the guests therein, or who shall fail 
to obey the request of such manager, usher or 
other person, as aforesaid, to change his seat 
from time to time as occasion requires, in order 


that the preceding section may be complied 
with, shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined not 
less than ten dollars nor more than twenty-five 
dollars for each offense. Furthermore, such per- 
son may be ejected from such public hall, 
theatre, opera house, motion picture show or 
other place of public entertainment or public 
assemblage by any manager, usher or ticket 
taker, or other person in charge of such public 
hall, theatre, opera house, motion picture show 
or place of public entertainment or public as- 
semblage, or by a police offiicer or any other 
conservator of the peace, and if such person 
ejected shall have paid admission into such 
public hall, theatre, opera house, motion picture 
show or other place of public entertainment or 
public assemblage, he shall not be entitled to a 
return of any part of the same.” (Italics sup- 
plied). 


Initially, it should be noted that the above- 
quoted statutes are penal in character and must 
be strictly construed. Moreover, the rules of 
ejusdem generis and noscitur a sociis are clearly 
applicable in construing the general phase “place 
of public entertainment or public assemblage” 
appearing therein. When the statutes under con- 
sideration are interpreted in light of these prin- 
ciples, I am constrained to believe that your 
initial inquiry should be answered in the nega- 
tive. 

So far as I have been able to ascertain, the 
leading case in Virginia involving the applica- 
tion of the above-stated rules of construction to 
a penal statute is Gates and Son Co. v. City of 
Richmond, 103 Va. 702, 49 S. E. 965. In that 
case, the defendant, a corporation whose princi- 
pal place of business was located on Fourteenth 
Street in the City of Richmond, was convicted 
in the trial court for an alleged violation of a 
penal ordinance of the city prohibiting any per- 
son from constructing or placing “any portico, 
porch, door, window, step, fence, or other pro- 
jection” which extended into any street. The 
specific obstruction there under consideration 
was movable “gangplank” or “skid” some twelve 
feet in length, which extended from the front 
door of defendant’s place of business across the 
sidewalk to delivery wagon in the street. 


Utilizing the same rules of construction which 


" I believe are indispensable to the proper reso- 


lution of the questions you present, the Supreme 
Court of Appeals of Virginia reversed the judg- 
ment of conviction entered by the trial court. 
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With respect to the character of the ordinance The Court also pointed out that the “kindred 
under consideration and its proper construction, __ principles” of ejusdem generis. and noscitur a 
the Court pointed out (103 Va. at 704): sociis must also be considered in ascertaining 


“This is a penal ordinance, and is, there- 
fore, to be construed strictly. It is not to be 
extended by implication, and must be 
limited in its application to cases clearly 
described by the language employed. The 
books abound with cases illustrating this 
principle, which is of universal applica- 
tion, except in particular instances in which 
the doctrine has been modified by statute. . . 


oO c o 


“These and many other cases which 
could be cited to the same effect, tend to 
illustrate the jealousy with which courts 
regard any substantial departure from this 
time-tested canon of construction. Its viola- 
tion involves a most dangerous innovation, 
and places persons accused of crime at the 
mercy and arbitrary discretion of the judge 
who may chance to preside in the particular 
case. 


the correct interpretation of the ordinance there 
under consideration. These two rules of con- 
struction are well stated in 17 M. J. 325, Stat- 
utes: Section 62, and 17 M. J. 327, Statutes: 
Section 63, respectively, in the following 
language: 


“When a particular class of persons or 
things is spoken of in a statute and general 
words follow, the class first mentioned must 
be taken as the most comprehensive, and 
the general words treated as referring to 
matters ejusdem generis with such class, 
the effect of general words when they fol- 
low particular words being thus restricted. 
Things exceptional in character are never 
legally deemed to be included or embraced 
in general terms of disposition, prohibition 
or regulation of a class or classes of normal 
or ordinary subjects mentioned. This prin- 
ciple is the basis or meaning of the rule 
ejusdem generis. 


In support of this view, the Court quoted the dbibiaigi 
following language of Marshall, C. J., in United 


“It is a fund: tal rule of . 
States v. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37: Org gunn nner te epee. 


“The rule that penal laws are to be con- 
strued strictly is, perhaps not much less old 
than construction itself. It is founded in the 
tenderness of the law for the rights of in- 
dividuals, and on the plain principle that 
the power of punishment is vested in the 
legislative, not the judicial, department . . . 
The case must be a strong one, indeed, 
which would justify a court in departing 
from the plain meaning of words, especially 
in a penal act, in search of an intention 
which the words themselves do not sug- 
gest. To determine that a case is within 
the intention of a statute its language must 
authorize us to say so. 

“It would be dangerous, indeed, to carry 
the principle, that a case which is within 
the reason or mischief of a statute, is within 
its provisions, so far as to punish a crime 
not enumerated in the statute, because it 
is of kindred character with those which 
are enumerated.” 


tion that in accordance with the maxim 
‘noscitur a sociis’ the meaning of a word or 
phase may be ascertained by reference to 
the meaning of other words or phrases 
with which it is associated. Language, 
though apparently general, may be limited 
in its operation or effect where it may be 
gathered from the intent and purpose of 
the statute that it was designed to apply 
only to certain persons or things, or was to 
operate only under certain conditions. 

“In the interpretation of statutes, words 
and phrases therein are often limited in 
meaning and effect by necessary implica- 
tions arising from other words or clauses 
thereof . . . Also, a specific enumeration of 
words or objects, as a rule, controls general 
words which follow, and limits them in 
their operation to others of like kind.” 


Supportive of the foregoing statements are 
numerous decisions of the Supreme Court of 
Appeals of Virginia: 

Gates and Son Co. v. City of Richmond, supra. 


See, Jennings v. Commonwealth, 109 Va. 821, Standard Ice Co. v. Lynchburg Diamond Ice 
63 S. E. 1080; Withers v. Commonwealth, 109 Factory, 129 Va. 521, 106 S. E. 390. 
Va. 837, 65 S. E. 16; Sellers v. Bles, 198 Va. 49, Rockingham Cooperative Farm Bureau v. 
92 S. E. (2d) 486. Harrisonburg, 171 Va. 339, 198 S. E. 908. 
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East Coast Freight Lines v. City of Richmond, 
194 Va. 517, S. E. (2d) 283. 


Sellers v. Bles, supra. 


Having indicated the various rules of con- 
struction requisite to the proper resolution of 
the question presented in the Gates case, supra, 
the Court concluded (103 Va. at 707): 


“Applying the foregoing well-settled prin- 
ciples to the case in judgment, it is quite 
apparent that the offense charged is not 
embraced by the provisions of the ordi- 
nance under consideration. The ordinance 
is plainly intended to apply to obstructions 
and encroachments on the streets of a 
permanent character, and cannot without 
unwarranted enlargement of the ordinary 
scope and meaning of the language used, 
be made to embrace temporary obstructions 
such as are caused by the use of skids and 
similar appliances employed in loading and 
unloading wagons. 

“If in the judgment of the city council 
the use made of the streets in this instance 
amounts to an undue interference with the 
rights of the public, the evil can be 
remedied by appropriate legislation. But 
the courts must construe the ordinance as 
they find it, and cannot enlarge its opera- 
tion to meet the exigencies of particular 
cases.” 


Analysis of the language of Sections 18:1-356 
and 18.1-357 of the Code of Virginia furnishes 
significant internal support for the view that the 
rules of ejusdem generis and noscitur a sociis 
apply with special emphasis in delineating the 
proper scope of these statutes and that the 
general phrase, “any place of public entertain- 
ment or public assemblage” must be interpreted 
as restricted to places of the same class as those 
denominated by the immediately preceding 
specific. terms. Although the general phrase in 
question is repeated seven times in the two en- 
actments, it is never isolated from—but in each 
instance appears in conjunction with—the an- 
tecedent specific terms, “public hall, theatre, 
opera house” and “motion picture show.” It is 
manifest that these specific terms embrace 
places of public entertainment customarily at- 


tended by large groups of people who are 
usually present collectively for protracted pe- 
riods of time. By contrast, drugstores, variety 
stores, lunch counters, restaurants and cafeterias 
are not places of public entertainment and are 
usually attended by groups of people who are 
present only temporarily for the purpose of in- 
specting or purchasing merchandise or meals. 
Certainly, the particular establishments con- 
cerning which you inquire are not expressly 
embraced in the statute, and I am constrained 
to believe that such establishments are not of 
the same class as those which are specifically 
mentioned. Moreover, as previously indicated, 
the statutes under consideration must be limited 
in their application to cases clearly described 
by the language employed, and the scope of the 
enactments may not be extended by implication. 


In light of the principles heretofore discussed, 
and the decision of the Supreme Court of Ap- 
peals of Virginia in Gates and Son Co. v. City of 
Richmond, supra, I am of the opinion that drug- 
stores, variety stores, restaurants, lunch counters 
and cafeterias should not be deemed to be in- 
cluded within the ambit of Sections 18.1-356 
and 18.1-357 of the Code of Virginia. 


I am not advised of any statute in Virginia 
which requires separation of the races in eating 
establishments. Such separation is, in the discre- 
tion of the owner of such an establishment, 
permissible. 


Section 18.1-173 of the Code deals with the 
offense of trespass and it is designed to protect 
the rights of the owner or those in lawful con- 
trol of private property. Under this statute, any 
person who shall, without authority of law, go 
upon the premises of another, after having been 
forbidden to do so, either orally or in writing, 
is guilty of a misdemeanor. Therefore, while 
there is no statute which requires separation of 
the race in eating establishments, there is a 
statute which protects the owner whose policy 
is to separate the races and who does, in fact, 
operate a segregated restaurant or other eating 
establishment. 


Very truly yours, 
Albertis S. Harrison Jr. 
Attorney General. 
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La Act 306, restrictions on 
aid to mothers of : - 901 


[Vox. 5 
Illinois 
CIVIL RIGHTS 
Egan v City of Aurora 415 
Monroe v Pape 108 
Truitt v State 750 
HOUSING 
Progress Development Corp 
v Mitchell 427 


PUBLIC ACCOMMODATIONS 
Williams v Owen 200 
H. B. 485, definition of 

public accomm 249 

TRIAL PROCEDURE 
People v Ford 853 
People v Dukes 1169 

Indiana 


CIVIL RIGHTS 
Matthews v Handley 
EMPLOYMENT 


Fair Share Organization 
v Kroger Co 


106 


426 
Indians 


CRIMINAL LAW 
Application of Yates (Okla) 
Arquette v Schneckloth 

(Wash) 
White v Schneckloth 
( Wash) 

INHERITANCE 
Hayes v Seaton (Fed Stat) 

JURISDICTION 
Charley v Rhay (Wash) 
Martinez v Southern Ute 

Tribe (Colo) 
es of Holy-Elk-Face 
N Dak) 


Whyte v Dist Ct of 
Montezuma Co (Colo) 
JURISDICTION, NLRB 
Texas-Zinc Minerals Corp 
v United Steelworkers of 
America (Fed Stat) 
LANDS 
Fed Power Comn v 
Tuscarora Indian Nation 


(NY) 
US in behalf of Pueblo of 
San Ildefonso v Brewer 
(N Mex) 807 
RESERVATION PRIVILEGES 
Application of Fischer (NY) 174 


Juries 


112 


420 


169 


178 
178 
808 
170 


281 


Anderson v State (Ala) 490 
Bailey v Henslee (Ast? 226 
Boyd v Henslee ( Ark) 484 
Galloway v Warden of Md 
Penitentiary (Md) 231 
Goldsby v State (Miss) 1169 
Hoyt v State (Fla) 501 
Pople v Dekes (ii) 1169 
v eS 
People v Ford (Ill) 858 
State v Brooks (SC) 4 
State v McConville Aidaho) 230 
Stoker v State ( Tex}: 489 
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Kansas 


GOVERNMENT CONTRACTS 
Taylor v Peter Kiewit & 
Sons Co 127 
Kentucky 


CIVIL RIGHTS 
Ch 76, Comm on Human 
Rights 526 
CONSTITUTIONAL LAW 
Thompson v City of 
Louisville 7 
EMPLOYMENT 
Jones v Distillery etc 
Workers Internat’) 786 
TRIAL PROCEDURE 
Taustine v Thompson 233 


Labor Unions 


Airlines Stewards & Stew- 

esses Assn v_ ‘Trans- 
world Airlines (NY) 129 

Williams v Central of Geor- 
gia Ry Co (Ga) 129 


Labor Relations 


Fair Share Organization v 
Kroger Co (Ind) 426 


Legislation 


ALABAMA 
Moateny Ord 10-60: un- 
trespass 533 
Montgom gdm sag 11-60: dis- 


5! 
Noumea? tp Ord 12-60: un- 
lawful parades 
ARKANSAS 
Proposed Const Amend re 
school districts 1236 
BARRATRY 
Ga Act 910: term redefined; 
penalties 529 
CALIFORNIA 
Ch 121, 1959, FEP Act 242 
Ch 1102, 1959, redevelop- 
ment projects 252 
8 bia 1959, real estate en 


ch" 1866, "1959, business es- 
tablishments 249 
CHURCH PROPERTY 
La Act 346, transfer to local 
beneficiaries 871 
Miss Act 1619, removal of 
trustees 524 
CIVIL RIGHTS 
Public Law 86-449, 1960 
Federal Civil Rights Act 237 
DELAWARE 
Ch 837, unlawful employ- 
“ment practices 889 
ELECTIONS 
Ga Act 652, 1958 voting 
law amended 886 
La Act 82, interference with 
registrars 


TOPICAL INDEX 


La Act 805, form for regis- 
tration 885 
La Act 484, registrars’ eget: 
legal adviser 
La Act 485, registrars’ com- 
Dyers.’ with law 884 
La Act 538, candidate’s race 
on forms. 880 
La Act 618, refusing regis- 
tration 881 
Va Ch 288, amendment to 
voter registration act 528 
EMPLOYMENT 
Cal Ch 121, 1959, FEP Act 242 
a | fag 337, unlawful prac- me 


Md. pe RE a ordinance 
409 


12 
N Mex Ch 296, 1959, un- 
lawful practices 246 
N Y Ch — amendment 
to FEP A 887 
GEORGIA 
Act 497, unlawful trespass 534 
Act 504, taxes for independ- 
ent sch dist 520 
Act 652, amendment, 1958 
voting law 886 
Act 910, barratry redefined; 
penalties 
Report, Comm on Schools of 
Ga Assembly 
GOVERNMENTAL FACILITIES 
Va, Danville, restricted use, 
library 528 
HOUSING 
Cal Ch 1681, 1959, real | 
estate transfers 
Ore Ch 584, 585, real a 
brokers 
INSURANCE 
NY Ch 18, nondiscrim in 
writing 247 
KENTUCKY 


Ch 76, Com on Human 
Rights 526 
LOUISIANA 
Regular 1960 session 
Act 18, State Sovereignty 
Comn 893 
Act 68, 
al rights 
e aa felonious conduct, 
873 
pens 0, disturbing peace 875 
A a common law mar- 


erjury, constitution- 


Act ', illegitimate children 376 
Act 76, “resisting officer” 
defin 879 


Act 77, “criminal mischief” 
defined 


Act 78, trespass 897 
Act 79, inciting trespass 898 
Act 80, obstructing public 
passages . 877 
Act § 82, i interference with 


At i 136, 8, hospital admission: 


Act 251, clud’s - - eligibility 
for welfare ai 899 


1301 
Act 260, c ations’ out- 
of-state iations 
Act 304, attorneys fees 891 


Act 305, registration forms 885 

Act 306, assistance, illegiti- 
mate children 901 

Act 346, church property 871 

Act 373, membership lists 893 

Act 410, delayed birth cer- 
tificates 870 

Act 484, registrars’ legal ad- 
viser 

Act 485, tig nny compli- 
ance with 

Act 492, study m4 education 
system 

Act 495, governor, school 
closing 861 

Act 496, legislature, school 
reclassification 862 

Act 538, race requirement, 
election forms 


Act 541, —t entry re- 
quiremen 

Act 542, , ARO a . 
closing 

Act 343 seating lialiliadia' 
busses 


At ain trade schools, clos- 
Act 380, trade schools, clas- 
sification o 66 
Act 581, trade schools, free 
supplies 8 
Act 582, trade schools, clos- 


ing 
Act 613, voter registration 


refusal 
Act 630, recall of officials 
ordering integration 872 


lst extra 1960 session 
(See this index, Education, 
LOUISIANA) 
2nd extra 1960 session 
(See this index, Education, 
LOUISIANA) 
MASSACHUSETTS 


Ch 163, unlawful mortgage 
loans 5380 


MISSISSIPPI 
S B 1619, removal of church 
trustees 524 
NEW YORK 


Ch 219, 1960, amendment, 
state civ rts act 527 
S. 779, amendment, Reb 


Accomm Law 
= _ amendment, FEP ° 
887 
cniahiiiea 
La Act 260, 1958, affiliation 
with out-of-state organiza- 
tions 580 
PARADES 
Montgomery, Ala, ord 12-60, 
unlawful processions 531 
PRIVATE PROPERTY 


Ga Act 497, trespass’‘on 
Montgomery, Ala, ord 10-60, 


533 
Va Ch UT, trngets ee 534 
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PUBLIC ACCOMMODATIONS 
Cal Ch 1866, 1959, business 
establishments 
no B 485, 1959, definition 
Mo, Kansas City, ordinance 248 
Vancouver, Canada, by-laws 1245 
PUBLIC SCHOOLS 
(See each State index ) 
RECREATIONAL FACILITIES 
Danville, Va, ordinance re- 


249 


stricting use 5382 
SCHOLARSHIPS 
Va Ch 448, private and pub- 
lic schools 521 


TAX ALLOWANCES 
Va Ch 191, contributions to 
private schools 5238 
TRESPASS 
Ga Act 497, unlawful tres- 
pass 534 
La Act 78, unlawful trespass 897 
La Act 79, inciting trespass 898 
La Act 80, obstructing pub- 
877 


lic ages 77 
Va Ch 99, Oe trespass 533 
Va, Petersburg, ordinance 1240 
URBAN RENEWAL 
Cal Ch 1102, 1959, rede- 


velopment projects 252 
VIRGINIA 
Danville Ordinance, use of 
library 528 
Danville Ordinance, recrea- 
tional facilities 582 
Ch 97, trespass 534 
98, encouragement to 
trespass 535 
Ch 99, trespass 5383 
Ch 19], tax credit, private 
contributions 523 


Ch 288, amendment, voter 
registration act 
Ch 448, scholarships, public 
& private sch 521 
LEGISLATIVE INVESTIGATION 
Braden v US (Ga) 176 
LEGISLATIVE REAPPORTION- 
MENT 


528 


Matthews v Handley (Ind) 106 


Louisiana 


ATTORNEYS 
Act 304, payment of fees © 891 
BIRTH CERTIFICATES 
Act 410, delayed, parties de- 
fendant 870 
CRIMINAL LAW 
Act 68, perjury, deprivation 
of constitutional right 878 
Act 69, felonious conduct, 
riot 73 
Act 70, disturbing peace 875 


Act 75, illegitimate children 876 
Act 76, resisting officer de- 


879 
Act 77, criminal mischief de- 


fined 


RACE RELATIONS LAW REPORTER 


Act 80, obstructing public 
passages 877 
CHURCH PROPERTY 
Act 346, transfer, local bene- 
ficiaries 871 
ELECTIONS 
Act 82, interference, regis- 
trars 8838 
Act 305, form for registra- 


tion 

Act 484, legal adviser, regis- 
trars 884 

Act 485, registrars’ compli- 
ance with law 

Act 538, race requirements, 
election forms 

Act 618, criteria: refusing 
voter registration 881 

Hannah v Larche; Hannah v 
Slawson 

In re Palmer 774 

Smith v Flournoy 117 

US 4 Assn of Citizens Coun- 


ci 
US v McElveen 112 
US v Thomas 11, 302 
HOSPITALS 
Act 136, fraud, applicants 
for hospital admission 
ILLEGITIMATE CHILDREN 
Act 306, aid to mothers of 901 
MARRIAGE 
Act 73, common law mar- 
riage 
ORGANIZATIONS 
Act 260, 1958, corporations: 
out-of-state affiliation 530 
Act 378, membership lists 898 
State ex rel Gremillion v 
NAACP; New Orleans 
Brarich, NAACP, v Martin 467 
PRIVATE SCHOOLS 
Act 541, age and race re- 
quirements for entry 869 
PUBLIC ACCOMMODATIONS 
Act 543, bus seating regula- 
tions 896 
PUBLIC SCHOOLS 
(See this index, Education, 
LOUISIANA) 
TRADE & SPECIAL SCHOOLS 
Angel v La St Bd of Ed 652 


Act 579, closin: 865 
Act 580, classification 866 
Act 581, free supplies 867 
Act 582, closing 868 


Act 28, Ist extra session, 
teachers’ license revoca- 


tion 1200 
Act 29, Ist extra session, 
closing 1 
TRESPASS 


Act 78, certain structures 897 
Act 79, inciting 898 
WELFARE FUNDS 
Atty genl opinion, scope of 
act relating to 
Act 251, .d dent child’s 
eligibility or aid 899 
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Marriage 
LOUISIANA 
Act 78, illegal common law 
marriage 892 
Maryland 
AMUSEMENT PARKS 
State v Drews 469 
EMPLOYMENT 
Baltimore solicitor opinion 903 
nate aay ae Ab 
equal employment or 1269 
Baltimore Ord 409 1241 
HOUSING 
Bernstein v Real Estate 
Comn 3 
Hackley v Art Builders 154 
JURIES 
Galloway v Warden of Md 
Penitentiary 231 
PUBLIC ACCOMMODATIONS 
Griffin v Collins 825 
Slack v_ Atlantic White 
Tower System 202 


PUBLIC SCHOOLS 
Pettit v Bd of Ed of Harford 
Co 879 
RECREATIONAL FACILITIES 
Griffin v Collins 825 
Jones v Marva Theaters 151 
State v Drews ' 469 
TRAINING SCHOOLS 


Myers v St Bd of Public 
elfare 792 


< 
— 


Massachusetts 


CIVIL RIGHTS 


Island Steamship Lines v 
Glennon 


HOUSING 

Public policy re nondiscrim 1281 
MORTGAGE LOANS 

Ch 168, unlawful discrim 5380 
PUBLIC ACCOMMODATIONS 

Crawford v Kent 830 
PUBLICLY-ASSISTED HOUSING 

Marshall v Middlesex Homes 928 
TRESPASS 

Atty genl opinion—sympathy 


picketing 903 
Michigan 
CIVIL RIGHTS 
Crawford v Lydick' ~ 105 
EMPLOYMENT 


City of Highland Park v 
FEPC 1125 


Jimmerson v Savoy Theater 914 
Ross v Sch Bd of Taylor 


Twp “, 1247 
Simmons v Sch Bd of Taylor 
Twp “tei 1 


247 
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HOUSING 
Atty Genl statement re point 
system 567 
Ruling on discriminatory real 
estate practices 
Minnesota 
CIVIL RIGHTS 
O'Connor v City of Minne- 
apolis 4 


PUBLIC ACCOMMODATIONS 
Erickson v Sunset Mem Park 
Assn 1 


Miscegenation 
Oyama v O’Neill (Ariz) 
Mississippi 


CHURCH PROPERTY 
S B 1619, removal of trustees 524 
TRIAL PROCEDURE 


136 


Gaston v State 1167 
Goldsby v State 1169 
Missouri 


LEGISLATION 
Kansas City ordinance, pub- 
lic accommodations 
Marshall v Kansas City 
REAL PROPERTY 
State ex rel City of Creve 
Coeur v Weinstein 207 


248 
834 


Municipalities 


BOUNDARIES 
Gomillion v Lightfoot (Ala) 974 


NAACP 


ALABAMA 
Ex parte NAACP 
FLORIDA 
Fla Legislative Investigation 
Comn v Gibson 814 
ARKANSAS 


Bates v City of Little Rock 35 
NAACP v Bennett 179 


GEORGIA 
Revenue Comr of Ga v 
NAACP ; 


809 


462 
LOUISIANA 
State ex rel Gremillion v 
NAA 


467 
New Orleans Branch of 


NAACP v Martin 467 
VIRGINIA 
NAACP Legal fense 
Fund etc v Harrison 1152 
NAACP v Comn on Offenses 
etc 817 


New Hampshire 


PUBLIC ACCOMMODATIONS 
Tamelleo v NH Jockey Club 834 


TOPICAL INDEX 


New Jersey 


CIVIL RIGHTS 
Ch 59, amendment, 
against discrim 
CRIMINAL LAW 
Application of Lee 
HOUSING 
Green Fields Farm v Div 
Against Discrim 
Levitt & Sons v Div Against 
Discrim 
PRIVATE SCHOOLS 
Howard Savings Inst of 
Newark v Trustees of Am- 
herst College 887 
PUBLIC ACCOMMODATIONS 


law 
1238 


765 


160 


Evans v Ross 206 
SUNDAY LAWS 
State v Fass 839 
TRIAL PROCEDURE 
State v Dunlap 854 
New Mexico 
INDIANS 
US in behalf of Pueblo of 
San Ildefonso v Brewer 807 
EMPLOYMENT 
Ch 296, 1959, unlawful 
practices 246 
New York 


CIVIL RIGHTS 


Airline Pilots Assn Inter- 
nat’l v Quesada 
Ch 219, state civ rights act 


amendment 
CORPORATIONS 
NY Secty of State refusal to 
charter 259 
CRIMINAL LAW 
People v Munoz 762 
ELECTIONS 
Camacho v Doe 775 
EMPLOYMENT 
American Jewish Congress v 
arter 426 
Banks v Capital Airlines 263 


Raab v Syracuse Transit 


Corp. 259 
Ch 978, FEP Act amend- ee 


ment 
Code of Fair Practices poli- 
cy statement 2 
HOUSING 
Martin v City of: New York 803 
INDIANS 


Application of Fisher 174 
Fed Power Comn v Tusca- 
rora Indian Nation 16 
ORGANIZATIONS 
Assn for Preservation of. 
Freedom of Choice 808 


PUBLIC ACCOMMODATIONS 
SCAD v Trowbridge 552 
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Trowbridge v Katzen 837 
Ch 779, amendment public 
accomm law 896 


PUBLIC SCHOOLS 


Open enrollment plan 911 
TRIAL PROCEDURE 
People v Devonish 846 
US v De Fillo 506 
Nightclubs 
Sweet v Leon (Calif) 472 


North Carolina 
PUBLIC SCHOOLS 
Griffith v Bd of Ed of Yan- 
cey Co 1 
McCoy v Greensboro Bd of 
Ed 75, 1027 
RECREATIONAL FACILITIES 


Tonkins v City of Greens- 
boro (swim pool 
Wolfe v State (olf course) 333 


North Dakota 


INDIANS 
Matter of Holy-Elk-Face 
Ohio 
PUBLIC SCHOOLS 
Dayton city atty opinion re 


Prince Edward Co Va stu- 
dents 


Oklahoma 


INDIANS 
Application of Yates 


808 


112 
Oregon 


CIVIL RIGHTS 
State v McDonald 
HOUSING 
Smith v Curt-Craft, Inc 1274 
Wiley v Richland Water 
District 788 
Ch 584, 585, real estate 
brokers 1248 


414 


Organizations 


ALABAMA 
Shuttlesworth v Connor 
Ex Parte NAACP 

ARKANSAS 
Bates v NAACP 85 
Carr v Young 101, 965 
NAACP v Bennett 179 

FLORIDA 
Legislative 

omm v 


GEORGIA 
Revenue Comr of Ga v 
NAACP 


1150 
809 


Investigation 
Gibson 


LOUISIANA 
Act 878, filing of member- 
ship lists 
':; State ex rel Gremillion v 
‘NAACP ; 
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New Orleans Branch, 
NAACP, v Martin 467 
NEW YORK 


Assn for Preservation of 


Freedom of Choice 808 
VIRGINIA 
NAACP Legal Defense 


Fund etc v Harrison 1152 
NAACP v Comm on Of- 
fenses etc 817 


Parks (See Recreational 
Facilities) 


Pennsylvania 


CIVIL RIGHTS 
Haifetz v Rizzo 
Helmig v Jones 

EMPLOYMENT 


Comn on Human Relations 

v O'Shea 1266 
Comn on Human Relations 

v Studio Girl—Hollywood 546 


108 
414 


Foster v Warwick Hotel 
538, 1245 
Robinson v City of Philadel- 
hia 1128 


RECREATIONAL FACILITIES 


In re Lenape Swim Club 475 
Commonwealth v Gibney 475 


Private Schools 
State ex rel Sloan v High- 
lander Folk Sch (Tenn) 91 
State v Super Ct for King 
Co, Juvenile Ct (Wash) 94 
Public Accommodations 


Commonwealth v Gibney 


(swim pool) (Pa 475 
Crawford Kent (dance 
school) (Mass ) 830 


Douglas v Lee aaa’ 
(Ga 1180 

Erickson v Sunset Mem Park 
Cemetery Assn (cemete- 


ry) (Minn) 186 
Evans v Ross (restaurant) 
(N 206 


Gardner v Vic os Gay? s 


ton Inc ( 
Gibson v co © po Seg 
11 


ria) (Ga) 
peor v Collins (park) 
In re Lenape Swim Club 
(swim pool) (Pa) 
Marshall v Kansas 
(hotels, * io 
ants) (M 834 
Peoples v Club Primadonna 
(travel tour) (Cal) 1164 
SCAD v_ Trowbridge (re- 
sort) (NY) 552, 887 
Slack v_ Atlantic White 
Tower (restaurant ) (Me) 202 
Swett y Leon (nightclub 


Ca 472 
State v Drews (park) (Md) 469 
Tamelleo vy New Hampshire 


33 


475 
City 


restaur- 





RACE RELATIONS LAW REPORTER 


Jockey Club (race track) 
(NH 
Trowbridge v Katzen (re- 
sort) (NY) 552, 837 
Williams v Owen (restau- 
rant) (Ill) 200 
Wilmington Parking Au- 
thority v Burton (restau- 
rant) (Del) 194 
Cal Atty genl: coverage, 
state civ rts act 2 
Cal Ch 1866, 1959, non 
discrim in businesses 
Canada, Vancouver, B.C., 
ordinance 1245 
Ill H B 485, 1959, definition, 
public accomm 249 
Mo, Kansas en ordinance 248 
NY Ch 779, ic accomm 
law amen = 


249 


Recreational Facilities 


City of Montgomery v Gil- 
more (parks) (Ala) 455 
Cummings v_ City of 
Charleston (golf) (SC) 1187 
Griffin v Collins (parks) 
(Md) 825 
In re Lenape Swim Club 
(swim pool) (Pa) 475 
Jones v Marva Theaters 
(movie) (Md) 151 
Reid v City of a s 
(arena) (Va) 
Shuttlesworth v Be 


(misc) (Ala) 1142 
State v Drews (parks) 
(Md 


Tamelleo v New Hampshire 
joer ey Club (race track) 


) 
Tonkins v City of Greens- 
boro (swim pool) (NC) 460 
waa 1) io) Co Tex 


ex) 146 
wolee Vv Ae. “(golf) (NC) 3338 


Religious Freedom 


INDIANS 


Native American Church of 
N.A. v Navajo Tribal 
Council 109 


SUNDAY LAWS 


State v Fass (NJ) 839 
Gallagher v Crown Kosher 
Super Market (Mass) 41 


Restaurants 

Boymion v Commonwealth sia 
Coke v City of Atlanta (oe), ed 
Douglas v Lee (Ga) 
Evans v Ross (NJ) 1008 
Gibson v Okarma (Ga) 1188 
Slack v Atlantic White 

Tower (Md) 202 
Sweet v Leon (Cal) a 
Williams v Owen (Ill) 
Wilmington Parking Mae 

v Burton 194 
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School Teachers 


v Young 101 
Bat of Ed, Laure 


‘ , 
Dist v Shockley cs 
Sit-ins 
Article: “Legal Aspects of 
the Sit-in Movement” 


935 
Dixon v Ala St Bd’ of ‘Ed 
(Ala) 728 


South Carolina 


CIVIL RIGHTS 
Byrd v Gary 1098 
GOVERNMENTAL FACILITIES 


Cummings v_ City of 
Charleston : 1187 

Henry v Greenville ~~ 
Comn 4 

JURIES 
State v Brooks 232 
TRIAL PROCEDURE 
State v Bullock 221 


Swimming Pools (See 
Recreational Facilities) 


Tennessee 


COLLEGES & UNIVERSITIES 
St Bd of Ed resolution re 
students’ conduct 587 
CONSTITUTIONAL LAW 
Tenn Negro Funeral Dir 
Assn v Bd of Funeral Dir 
& Embalmers, etc 
CRIMINAL LAW 
Kasper v State 
ELECTIONS 
US v Fayette Co Dem Rese 


Comm 
GOVERNMENTAL FACILITIES 
Memphis: Cossitt Library 
resolution 7 eee 
PRIVATE SCHOOLS 
State ex rel Sloan v. High- 
lander Folk School 91 
PUBLIC SCHOOLS 
Goss v Bd of Ed of Knox- 
ville 80, 670 
Mapp 4 Bd of Ed of Chatta- 
035 


1 
waeaen v Bd of Ed of 
Davidson Co 1040 
Knox Co Bd of Ed motion 1245 
UNION PRACTICES . 
Dept of Labor Fact Sheet 


416 


418 


—Memphis trusteeship 926 
Texas 
CIVIL RIGHTS 
Bryant v Harrelson 1099 
Hanna v Home Ins Co 1099 


COLLEGES & eee 


Allred v Heaton 
Shipp v White 


- 730 
=! 740 
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JURIES 
Stoker v State 
PUBLIC SCHOOLS 


Borders v Rippy 392, vg Sse 
——- Indep Sch Dis ae 


omiiaiiiie, FACILITIES 
Willie v Harris Co Tex 146 
TRIAL PROCEDURE 


489 


Stoker v State 489 
Williams v State 507 
Trade & Special Schools 
LOUISIANA 
Angel v La St Bd of Ed 652 
Act 579, closin 865 
Act 580, classification 866 
Act 581, free supplies 867 
Act 582, closing 868 
Transportation 
PASSENGER SEATING 
Boman v__ Birmingham 
Transit Co (Ala) 841 


Woods v State (Ala) 
La Act 548, regulation 216 


Trespass 
Bern v Commonwealth 
Collins v King (Ga) 
Article: “Legal Aspects of 


the Sit-in Movement” 
Ala, Montgomery ordinance 
10-60 


7 
1106 
935 


538 
La Act 78, certain structures 897 


La Act 79, inciting 898 
Mass Atty Genl opinion— 
sympathy picketing 903 
Trial Procedure 
Anderson v State (Ala) 490 
nes v Henslee (Ark) 484 
loway v Warden of Peni- 
tentiary (Md) 23 
Gaston v State (Miss) 1167 
Goldsby v State (Miss ) 1169 
Hoyt v State 501 
Moore v Henslee (Ark) 484 
Payne v State (Ark) 217 
People v Devonish (NY) 846 
People v Dukes (Ill) 1169 
People v Ford (Ill) 8538 
People v Sweeney (Cal) 845 


TOPICAL INDEX 


State v Brooks (SC) 232 
State v Bullock aie, 221 
State v Dunlap iN) 854 
State v McConville Idaho) 230 
Stoker v State (Tex) 489 
Taustine v Thompson (Ky) = 
US v De Fillo (NY) 
Williams v State (Tex) sor 


Urban Renewal 
US Housing Admr statement 562 
Virginia 
ELECTIONS 
Atty Genl opinion, registra- 
tion forms 
Ch 288, amendment, voter 
registration act 
GOVERNMENTAL FACILITIES 
Giles v Library Advisory 
Comm of Danville 
LIBRARIES 
Charter, 
tion 


Danville ordinance, 
stricted use of 
ORGANIZATIONS 
NAACP application, inter- 
pretation of statute 
NAACP Legal Defense & 
Ed Fund v Harrison 
NAACP v Comm on Of- 
fenses etc 
NAACP vy Harrison 
PRIVATE SCHOOLS 
Ch 191, contributions to and 
tax credit for 523 
Ch 448, scholarships 521 
PUBLIC ACCOMMODATIONS 
Atty genl opinion re seating 
statute 1284 
PUBLIC SCHOOLS 
Allen v wm Bd of Prince 
Edwar 412 
Beckett v Sch Bd of Nor- 
folk 106: 


Blackwell v Fairfax Co Sch 
Bd 1056 
Crisp v Pulaski Co Sch Bd a 


Farley v Turner 
Goins v Sch Bd of Grayson 


Danville Founda- 
909 


re- 


528 


285 
1152 


817 
1152 


Co 716 
Hill v Sch Bd of owe 1062 
Jones v Sch B ex- 

andria 81, 899, 1053 
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Sch Bd of Norfolk v Beckett 404 
big aoe v Sch Bd of 
Arlington Co 1054 
Walker v Floyd Co 714, 1060 
RECREATIONAL FACILITIES 
Danville ordinance restrict- 


ing use of 532 
Reid v City of Norfolk 142 
TRESPASS 


Boynton v Commonwealth 979 


Ch 97, unlawful trespass 534 
Ch 98, unlawful encourage- 
ment of another 535 
Ch 99, unlawful trespass 533 
Petersburg ordinance 1240 
Voting 
Camacho v wig RY) 775 


Crow v Bry. 423 
Gomillion v "Ligh Se) (Ala) 974 


Hanna v Larche (La) 803 
In re Crum Dinkens (Ala) 766 
In re Palmer (La) 7174 
Smith v Flournoy (La) 7174 
State ex rel Gallion v Rogers 
(Ala) 766 
US v Alabama (Ala) 1107 


US v Assn of Citizens Coun- 
cils (La 
US v Fayette Co Dem Exec 


Comm 
US v McElveen ie) 


US v Raines (Ga 


112 
11, 1111 
US v Thomas 11, 302 


> 


Washington 


CRIMINAL LAW 
Arquette v Schneckloth 
White v Schneckloth 

EMPLOYMENT 
Matter of Markey 

INDIANS 
Arquette v Schneckloth 420 
Charley v Rhay 178 
White v Schneckloth 420 

PRIVATE SCHOOLS 
State v Super Ct for King 

Co, Juvenile Ct 

PUBLIC SCHOOLS 

Perry v Sch Dist No. 81, 
Spokane 


Welfare Funds 


La Act 251, d 
child’s eligibility 


420 
420 
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